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Ayrton  and  Another  against  Abbott  and       wwwjday, 

^  July  Situ 

Another. 

nnRESPASS  for  breaking  and  entering  the  shop  of  Sembie:  Tiiat 
the  plaintiffs  at  Colne  in  Lancashircy  and  seizing  27K8.  c.20., 

SS  H  8    c  7 

and  distraining  pieces  of  cloth  of  the  plaintiffs  therein,  and  2  its  Ed 
Plea:    Not  guilty,  by  statute.     On  the  trial,  before  the'paymenT 

and  recovery  of 
"oSerings**  "  oblations  **  and  **  obrentions,**  and  24  H.  8.  c.  12.  8,  2.,  prohibiting  appeals 
to  Rome  in  causes  relative  to  right  of  *'  tithes,  oblations  and  obventions,**  include  mortuaries. 
But  mortuaries  are  not  within  stat  7  &  8  IT.  3.  c.  6.  «.  2.,  which  authorises  justices  of 
the  peace  to  adjudicate  upon  complaints  of  subtraction  of  '<  small  tithes,  offerings, 
oblations  **  and  '*  obventions." 

Justices  of  the  peace  made  an  order  under  the  last  mentioned  statute,  reciting  a  com- 
pbaat  that  certain  parishioners  had  refused  to  pay  to  the  parties  entitled  the  oblations, 
obventioas  and  other  customary  dues  and  payments  arising  &c. ;  and  the  justices  by 
tbw  order  adjudicated  that  there  was  due  from  those  parishioners  the  sum  of  105.,  being 
the  amount  and  value  "of  the  udd  oblatioru,  (^mentions  and  other  cuttomary  dues  and 
payments  which  have  become  due  "  &c.,  **  from  them  "  &c.,  and  ordered  them  to  pay  the 
said  vam.  &c.     In  an  action  of  trespass  for  a  distress  made  under  the  order : 

Held,  that  evidence  was  admissible  to  shew  that  the   10«.  were  claimed  before  the 
JHticcs  in  respect  of  a  mortuary  ;  there  not  being,  on  the  face  of  the  order,  any  finding 
of  &ct  by  which  that  extrinsic  evidence  was  excluded. 
AnatbMif  in  the  abaence  of  such  evidence,  the  order  would  be  bad  for  uncertainty. 
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Rolfe  B.y  at  the  Lancaster  Spring  assizes,  1847^  a 
verdict  was  taken  for  the  plaintiffii  far  40«.  damages, 
subject  to  the  opinion  of  this  Court  on  a  spedal  case. 
The  material  parts  of  the  case  were  as  follows. 

The  plaintiffi  are  the  executors  of  John  Watson^  who 
died  at  Colncj  in  the  parish  of  Whalley  in  Lancashire, 
on  the  15th  of  April  1844,  leaving  personal  assets  of  the 
value  of  40/.  and  upwards^  after  payment  of  his  debts. 
Up  to  and  at  the  time  of  his  death  he  was  a  house- 
keeper, residing  and  carrying  on  the  business  of  a 
pawnbroker  at  Colne  aforesaid;  and  the  pieces  of  cloth 
were  part  of  his  stock  in  trade,  and^  at  the  time  of  the 
seizure  and  distress,  were  the  property  of  the  plidntiffs 
as  his  executors. 

On  the  13th  of  August  1845,  the  fcdlowing  com- 
plaint in  writing  was  made  to  the  defendant  Abbott,  who, 
and  the  other  defendant  Gamett,  then  and  from  thence 
until  and  at  the  time  of  the  commencement  of  the  suit, 
were  justices  of  the  peace  acting  in  and  for  the  said 
county;  viz.: 

•<  To  the  ReTerend  PfdUp  Attbott,  Clerk,  one  of  Her  Majesty's  Justices 

of  the  peace  in  and  for  the  county  of  Lancatter,     Edmund  Hopwood^ 

of  **  &c.,  «  agent  to  John  Taylor^  of  WhaUey  in  the  said  county,  Esquire, 

the  ReT.  J(^%  Ma$ter    Whalley,  of  ClerkhiU  within    WhaUey  aforesaid, 

clerk,  and  WUUam  Whalley,  of  Whalley  aforesaid.  Esquire,  complaineth 

that  he,  the  said  E.  Hopwood,  did,  by  the  space  of  twenty  days  and 

upwards  before  the  day  of  the  date  hereof,  demand  of  Henry  Jyrloti,  of 

Cohu  in  the  said  county,  draper,  and  Berfjamin  Watson,  of  the  same 

place,  cotton  manufacturer,  executors  **  &c  "  of  John  Watson,  late  of" 

&C.,  "  deceased,  as  such  executors  as  aforesaid,  the  oblations,  obyentions 

and  other  customary  dues  and  payments  arising  within  the  parish  of 

Whalley  aforesaid,  and  which  hare  justly  become  due  within  two  years 

DOW  last  past  from  them  the  said  If,  A,  and  B.  W.,  as  such  executors  as 

aforesaid,  unto  them  the  said  J.  Taylor,  J,  M,  Whalley  and  W,  Whalky, 

to  the  Talue  of  lOs. :  and  that  the  said  H,  A,  and  B,  W,  did,  upon  the 

said  demand,  respectively  refuse,  and  do  yet  respectively  refuse,  to  pay, 

and  have  not  nor  has  either  of  them  paid,  the  same,  nor  any  part  thereof. 


I  Q.B.   TRINITY  VACATION, 

Voinme  xiK    10*.,  OS  being  a  mortuary  alleged  to  be  due  and  pay- 

'_ able  by  custom  to  the  said  J.  Taylor ,  J.  M.  Whdlley 

Ayrtok  and  ^r^  Whalleyy  as  lay  rectors  of  the  parish  of  fFhalley, 
Abbott.  on  the  death  of  any  resident  housekeeper  in  the  town- 
ship of  Colne  aforesaid,  in  the  parish  aforesaid,  haying 
moveable  goods  of  the  value  of  40/.  over  and  above 
just  debts.  Whereupon  the  now  plaintiffs  disputed 
before  the  said  justices  the  existence  and  validity  of  the 
alleged  custom,  the  jurisdiction  of  the  justices  in  the 
matter,  and  the  sufficiency  of  the  complaint  and  sum- 
mons. The  said  rectors  produced  evidence  in  support 
of  their  claim :  and,  after  several  adjournments,  the 
following  order  was  made  under  the  hands  and  scab  of 
the  defendants. 

"  Whereas,  on  **  &c.,  **  complaint "  &c.  "  was  made  unto  the  under- 
signed, the  Rev.  Phi&p  Abbott,  clerk,  one  of  Her  Majesty's  justices  of  the 
peace  within  and  for  the  county  of  Lancaster,  by  Edmund  Hopwoody  of  ** 
&c.,  "agent"  &c.,  «*  that  Henry  Jyrton,  of"  &c^  "and  Ber^min 
Watson,  of"  &c.,  "executors"  &c.,  "did,  for  the  space  of  twenty  days 
and  upwards  next  before  the  day  of  the  date  of  the  said  complaint,  so 
made**  &c.,  "and  by  the  space  of  twenty  days  after  demand  thereof 
made  upon  them  as  such  executors  as  aforesaid,  respectively  refuse  to 
pay  unto  the  said  J.  Taylor,  J.  Af.  WhalUy  and  W,  WhaUey,  and  had  not, 
nor  had  either  of  them  the  said  H.  A,  and  B,  W,  at  the  time  of  the  said 
complaint  then  paid,  but  still  did  respectively  refuse  to  pay,  the  oblations, 
obvenUons  and  other  customary  dues  and  payments,  or  any  part  thereof, 
arising  within  the  parish  of  WhaUey  in  the  said  county,  and  which  had 
justly  become  due  within  two  years  then  last  past  from  them  the  said 
H.  A.  and  ^.  ^  as  such  executors  **  &c.,  "  unto  **  &c.,  "  to  the  value  of 
]0<.  :  **  prayer  of  redress  by  the  complainant,  as  such  agent  &c.,  was  then 
recited.  "  Whereupon  **  &c. :  the  order  then  recited  grant  of  the  sum- 
mons by  the  said  justice ;  attendance  on  the  summons ;  adjournment  to 
4th  September;  and  attendance  of  ^yr^on and  Watson  on  that  day  "before 
us  the  said  justices  then  in  petty  session  assembled  at  ClUheroe  aforesaid 
in  pursuance  of  the  said  adjournment'*  It  then  proceeded :  "  Now  we, 
the  said  JPhUip  Abbott,  and  also  Jeremiah  Gamett,  Esquire,  being  both  of 
us  such  justices  as  aforesaid,  and  being  so  assembled  at  CHtheroe  aforesaid 
on  the  said  4th  day  of  September,  and  being  neither  of  us  patron  of  the 
parish  church  of  WhaUey  aforesaid,  nor  any  way  interested  in  llie  said  obla- 
tions, obventions  and  other  customary  dues  and  payments,  or  any  of  them. 
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in  the  order),  «  which  said  sums  make  in  the  whole  the  sum  of  R :  And 
whereas  it  appeared  unto  us  the  said  justices  that  the  said  H,  J.  and 
B,  ly.f  as  such  executors  as  aforesaid,  had  due  notice  of  our  said  order 
for  the  space  of  ten  days  and  upwards  before  the  day  of  the  date  hereof, 
but  have  "  &c  (refusal  of  payment) :  "  These  are  therefore  to  command 
you  jointly  and  severally  that  you,  or  some  one  of  you,  do  forthwith 
distrain  the  goods  and  chattels  of  the  estate  and  effects  of  the  said  John 
Walaon^  deceased;  and,  in  case"  &c.;  direction  to  sell  if  the  XL  and 
reasonable  charges  of  distress  be  not  paid  or  tendered  within  four  days 
next  after  distress  made,  and  to  pay  the  1/.  out  of  the  proceeds :  costs  of 
distress  to  be  retained  ;  overplus,  if  any,  returned.  **  Given  *'  &c.  ( 1 2th 
December  1845).     «  P9dHp  AbboU  (L.a).     Jeremiah  Gamett  (L.  &).** 

The  case  then  stated  that  an  officer  acting  under  the 
warrant  entered  plaintiff's  shop  in  the  declaration 
mentioned^  and  seized  the  cloth  therein  also  mentioned 
as  a  distress  &ay  and  detained  the  same  till  plaintiffs 
jpaid  the  10*.  and  costs  under  protest.  Whereupon 
plaintiffs  gave  due  notice  of  action,  &c. 

'^The  defendants  contend  that,  if  the  documents 
shew  jurisdiction,  none  of  the  other  facts  stated  in  the 
case,  touching  the  questions  which  the  defendants,  as 
justices,  have  decided,  are  admissible  in  evidence ;  and 
the  Court  is  to  determine  whether  such  facts  or  any  of 
them  are  so  admissible. 

'^  If,  upon  the  whole  case,  excluding  those  facts  which 
the  Court  shall  think  not  admissible  in  evidence,  the 
Court  shall  be  of  opinion  that  the  action  is  maintain- 
able, the  verdict  entered  for  the  plaintiffs  is  to  stand : 
but,  if,  on  the  other  hand,  the  Court  shall  be  of  opinion 
that  the  action  is  not  maintainable,  the  said  verdict  is 
to  be  set  aside,  and  in  lieu  thereof  a  nonsuit  or  verdict 
for  the  defendants  is  to  be  entered."  Liberty  to  either 
party  to  turn  the  case  into  a  special  verdict,  omitting 
those  facts  which  the  Court  shall  determine-  not  to  be 
admissible  as  evidence. 

The  case  was  argued  in  last  Easter  term  (a). 

(a)  April  27tli,  1849.     Before  PaUcioih  Coleridge  and  Erie  Ja. 
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Volume  XIV.   testimonies,  produced  before  them,   shall,  in  writing 

!__    under  their  hands  and  seals,  adjudge  the  case,  and  give 

such  reasonable  allowance  and  compensation  for  such 
tithes,  oblations  and  compositions  so  subtracted  or 
withheld,  as  they  shall  judge  to  be  just  and  reasonable, 
and  also  such  costs  and  charges,  not  exceeding  10^.,  as 
upon  the  merits  of  the  cause  shall  appear  just." 

First:  mortuaries  do  not  fall  within  the  words  of 
this  statute.  They  are  neither  small  tithes,  nor  com- 
positions or  agreements  for  the  same,  nor  offerings, 
oblations  or  obventions.  In  3  Burn's  Ecc.  L,  36. 
(9th  ed.),  tit.  Offerings^  it  is  said,  that  '^  Offerings, 
oblations,  and  obventions,  are  one  and  the  same  thing : 
though  obvention  is  the  largest  word."  It  is  true 
that  Bum  comprehends,  under  these,  '^  the  customary 
payment  for  marriages,  christenings,  churchings,  and 
burials : "  but  a  mortuary  is  due  whether  the  party  be 
buried  in  the  churchyard  or  not;  and,  accordingly. 
Bum  has  a  distinct  article  under  the  title  Mortuary  ; 
vol.  2.  p.  562  a. :  and  he  there  adopts  the  distinction,  that 
the  mortuary  ''  was  a  right  settled  on  the  church  upon 
the  decease  of  a  member  of  it ;  and  a  corse  present  was 
a  voluntary  oblation  usually  made  at  funerals."  The 
distinction  may  be  collected  from  JacoVs  Law  Dictionary y 
where  there  are  distinct  titles  of  mortuary^  oblations, 
obventions  and  offerings.  Blackstone,  in  2  Comm,  425., 
defines  mortuaries  as  '^  a  sort  of  ecclesiastical  heriots." 
In  4  stat.  13  Ed*  1.  c.  1.  {Circnmspecte  agatis),  ^^  mor- 
tuaries "  are  spoken  of  in  sect.  5  after  "  oblations  or 
tithes  due  and  accustomed"  have  been  mentioned. 
Stat.  21^8.  c.  6.  limits  the  amount  to  be  taken  for 
mortuaries ;  and  here  they  are  spoken  of  without  any 
mention  of  offerings,  oblations  or  obventions.     On  the 
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Other  hand,  etat.  2  &  3  Ed.  6.   c.  13.   s.  10.  speaks  of  Queen's  Bench. 

1849. 
ofTeringSy  without  any  mention  of  mortuaries :  and  that  _ 

offerings  there  do  not  include  mortuaries  appears  from 
the  enactment,  in  that  section,  that  the  offerings  shall 
be  paid  yearly,  at  such  four  offering  days  as  had  been 
accustomed  for  the  last  four  years,  or  else  at  Easter  ;  a 
provision  manifestly  inapplicable  to  mortuaries.    Neither 
therefore  can  mortuaries  be  included  in  the  word  **  ob- 
ventions,"  mentioned  in  sect.  13  of  the  same  statute. 
Yet  obventions  is  the  most  comprehensiye  word  in  stat. 
7  &  8  IF.  3.  c.  6.      [^Coleridge  J.    According  to  your 
present  argument,  stat.  2  &  ^Ed.  6.  c.  13.   would  not 
apply  to  payments  for  the  churching  of  women.     What 
description  would  you  give  of  a  mortuary  ?     It  is  said 
to  have  been  originally  a  voluntary  offering,  which 
had   become    customary  as    a   sort   of  composition.] 
In   1   EagU  on    Tithesy  418,   it    is   said :    '^  Mortu- 
aries, which  are  indisputably  due  only  by  special  cus- 
tom, are  said  to  have  been  given  pro  recompensatione 
subtractionts  decimarum  personalium,  necnon  et  oblatio- 
Hum^  and  for  this  reason  they  have  been  sometimes 
classed  under  the  head  of  personal  tithes,  and  offerings." 
lie  refers  to  2  Inst.  491  (a),  which  contains  nothing 
illustrating  the  question  now  before  the  Court.     The 
explanation  appears  to  be  merely  conjectural ;  and  the 
author  does  not  notice  any  statutable  proceeding  for 
the  recovery  of  mortuaries,  except  under  the  statute 
of  Circumspecte  agatisy  and  stat.  21  //.  8.  c.  6. ;  though 
he  speaks  earlier  (p.  417.)  of  the  offerings,  oblations 
and  obventions  recoverable  under  stat.  7  &  8   W.  3. 
c.  6.     Again,   mortuaries  cannot  have  been  contem- 

(«)  Also  to  Godolph,  Report,  423.  (2d  cd.}i  c,  82. 
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plated  by  a  statute  giving  summary  jurisdiction^  to  be 
exercised  by  justices  ten  days  after  complaint  and  order, 
if  payment  has  not  been  made  within  twenty  days 
after  demand;  for,  to  ascertain  the  amoimt  payable, 
it  might  be  necessary  to  enquire  into  all  the  assets  and 
liabilities  of  the  deceased,  which  would  in  most  cases 
be  impossible  within  the  time.  Further,  the  remedy 
by  sect.  3  is  against  the  person  who  shall  refuse  or 
neglect  to  pay:  the  legislature  here  cannot  have  had 
in  view  the  estate  of  a  deceased  person. 

Next,  assiuning  that  mortuaries  are  not  within  stat. 
7  &  8  ^  3.  c.  6.,  the  magistrates  had  no  jurisdiction. 
On  the  other  side,  reliance  will  be  placed  on  the  class 
of  cases  including  Basten  v.  Carew  (a),  Brittain  v. 
Kinnaird  (b)  and  Mould  v.  Williams  (c) :  and  it  will 
be  said  that  the  order  of  the  magistrates  conclusively 
shews  the  fiu^ts  proved  to  be  within  their  jurisdiction, 
and  that  no  other  evidence  can  be  admitted  to  shew 
what  those  facts  were.  That  argument  might  prevail, 
if  the  order  confined  itself  to  the  words  of  the  statute. 
But  it  directs  payment,  not  only  of  oblations  and  ob- 
ventions,  but  of  '*  other  customary  dues  and  payments," 
an  expression  which  might  include,  not  only  mortu* 
aries,  but  customary  copyhold  fines.  The  order,  there- 
fore, if  looked  at  alone,  is  bad  for  imcertalnty:  it 
should  at  any  rate  have  shewn  how  much  was  due 
under  each  of  the  heads :  and,  if  more  than  the  order  is 
looked  at,  the  particular  objection  is  let  in.  But,  further, 
the  facts  may  be  looked  at  for  the  purpose  of  shewing 
whether,  upon  the  complaint  made,  the  justices  had 


(a)  3  A  5-  a  649. 
(c)  5  0.  B.  469. 


(6)  1  Br,  ^  A  432. 
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deaths  pro  recompensatione  subtractionis  decimarum 
personalium,  et  oblationum."  That  implies  that  the 
mortuary  itself  is  in  the  nature  of  an  oblation  or 
offering.  [^Coleridge  3.  Do  you  understand  *Meft"  to 
mean  bequeathed  ?  ]  It  might  be  a  deathbed  gift.  But 
it  is  siud  to  have  been  considered  as  a  kind  of 
ecclesiastical  heriot.  {^Coleridge  J.  That  is  noticed 
in  Stephens*s  Treatise  of  the  Laws  relating  to  the 
Clerffl/y  a  very  careful  work,  where  (voL  i.  p.  809.) 
Bracton  is  cited  on  this  point  (a).  The  second  best 
beast  or  chattel  was  reserved  to  the  Church  by  custom 
in  some  places ;  and  this  caused  mortuaries  to  be  looked 
upon  in  the  light  of  heriots.]  In  Wats,  Clerg,  Law, 
582.  c  52.,  mention  is  made  of  **  mortuaries  and  offer- 
ings, called  also  oblations  and  obventions."  They  seem 
to  be  treated  as  oblations  in  the  notes  to  1  Gibs.  Cod. 
709  (2nd  ed.  TiL  xxx.  c  12.) :  and,  in  2  Burn's  Ecc. 
Law,  562,  tit.  Mortuary,  s.  1.,  it  is  said  that  **  Mor- 
tuary seems  to  have  been  originally  an  oblation  made 
at  the  time  of  a  person's  death."  Mortuaries  are 
-indeed  mentioned  separately  from  ''oblations"  in  the 
statute  Circumspect  agatis,  4  stat.  13  JSd.  1.  c.  1. ;  but 
that  Lord  Coke  deemed  them  to  fall  under  that  de- 
scription may  be  inferred  from  his  comment  on  the 
statute  in  2  List :  ''  Oblationes  in  the  canon  law  are 
thus  defined :  *  Oblationes  dicuntur  quaecunque  a  plis 
fidelibusque  Christianis  offeruntur  Deo  et  ecclcsisc,  sive 
res  solidae,  sive  mobiles;'"  2  List  489.  And  in  1  Gibs. 
Cod.  704,  note^  (Tit  xxx.  c.  10.),  it  is  sdd:  "What 
may  be  properly  called  oblations,  are  those  which 
Lyndwood  describes :   Accedentes  ad  solennia  nubcn- 


(a)  Bracton,  fol.  60  a.  Lib.S.  c.S6.  §  1. 
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tinm,  pniificationes  mulierum^  mortuoram  exequiasj  et  QuemU  Bench. 

alias  Bolennitates  divinas  et  populares,  solebant  aliquid ' 

oertom  offerre."     "From  which  customary  offeriogs,       Atrtok 
the  fees  or  duties  now  payable  on  those  occasions  did       Abbott. 
probably  spring,  and  may  be  thought  a  kind  of  com- 
position for  them : "  and  it  is  added  that  by  the  com- 
mon law>  as  well  as  by  statutes,  among  which  is  Cir- 
atmspecte  offotis,  these  profits  are  recoverable  in  the 
Spiritual   Court      In   3  BurrCs  JSccl.  Law,   36,    tit. 
Offerings,  it  is  said  that  *'  Offerings,  oblations,  and  ob- 
T«itions,  are  one  and  the  same  thing :  though  obven- 
tion  is  the  largest  word.     And  under  these  are  com- 
prehended,  not    only "   Easter   offerings,   '*  but    also 
the  customary  payment  for  marriages,    christenings, 
chorchings,  and  burials.^     \^Cokridffe  J.     According  to 
the  judgment  in  Andrews  v.   Cawthome  (a),  a  burial 
fee  is    different  from  a  mortuary.]      In   Conu  Dig. 
Prohibition    (G  11.)    it    is    said,    that    ''the    Court 
Christian  shall    hold  plea  for   oblations,    obyentions, 
mortuaries,  pensions:"  and  that  ''oblations  compre- 
hend the  customary  payments  of  every  communicant, 
or  for  marriages,  christenings,  churchings,  or  burials." 
In  2  Inst,  659,  ^'  offerings  or  oblations  "  are  mentioned 
indiscriminately  as  "  the  profits  of  the  church,"  "  free 
or  voluntary,  and  consuet ;  or  by  custom,  as  here  "  (by 
Stat.  2  &  3  Ed.  6.  c.  13.  s.  10.)  "  it  appeareth."     It  is 
tnie  that,  by  the  clause  last  referred  to,  the  payments 
are  to  be   made  on   stated   "  offering-days,"  whereas 
mortuaries  are  of  uncertain  occurrence:   but,  if  this 
were  a  reason  for  holding  mortuaries  not  to  be  in- 
cluded in  the  clause  or  comment,  the  same  argument 
would  exclude   marriage  fees.      And  sect.  13  of  that 

(a)  IHfl^i,  536,  537,  note  (a> 
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act  ^yes  a  process  in  the  Ecclesiastical  Courts  "  if  any 
person  do  subtract  or  withdraw  any  manner  of  tithes^ 
obyentionsy  profits,  commodities  or  other  duties  before 
mentioned,  or  any  part  of  them,  contrary  to  the  true 
meaning  of  this  act,  or  of  any  other  act  heretofore 
made."  Again,  difficulties  arise  in  construing  the  sta- 
tutes, if  mortuaries  are  not  included  under  the  words 
^'obhitlons  and  obventions ; "  for,  if  that  be  so,  dis- 
putes concerning  them  are  not  withdrawn  from  the 
jurisdiction  of  the  See  of  Rome  by  the  act  **  For  the 
restraint  of  appeals,"  24  H.  8.  c.  12.  sects.  2, 4.  [Erie  J. 
That  seems  to  be  provided  for  afterwards  by  stat. 
1  EUz.  c.  1.  sect.  16.]  Again,  according  to  the 
same  argument,  mortuaries,  not  being  expressly  men- 
tioned, would  not  be  included  in  stat.  27  H.  8.  c.  20. 
$.  1.,  which  enacts  that  every  subject  of  the  King's 
realm  &c,  '' according  to  the  ecclesiastical  laws  and 
ordinances  of  his  Church  of  England^  and  after  the 
laudable  usages  and  customs  of  the  parish  or  other 
place  where  he  dwelleth  or  ocoupieth,  shall  yield  and 
pay  his  tithes,  offerings  and  other  duties  of  holy 
Church : "  though  the  payment  of  mortuaries  had  been 
expressly  regulated,  a  few  years  before,  by  a  statute 
(21 H,  8.  c.  6.)  framed  entirely  for  that  purpose.  But 
in  Wats.  Clerg.  Law,  590,  591.  c.  53.,  stat,  27  H.  8. 
c.  20.  is  clearly  treated  as  applying  to  mortuaries. 
\Erle  J.  Mortuaries,  there,  may  be  included  under 
the  words  **  other  duties."  The  argument  for  the 
plaintiff  is  only  that  they  are  not  '^  offerings,  oblations" 
or  "  obventions."  ]  Stat.  32  H.  8.  c.  7.  is  ''  for  the 
true  payment  of  tithes  and  offerings."  The  mischief 
recited  is  the  withholding  of  tithes  of  com  &c,  ^^  and 
other  sort  of  tithes  and  oblations  commonly  due "  &c. 
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Sect  2  ordains  that  all  persons  shall  pay  '^  all  and  Queen^s  Bench, 

angular  tithes  and  offerings  aforesaid/'  and  gives  juris-  * 

Action  to  the  ordinary  in  case  of  refusal :  and  sect,  4  Atrton 
provides  a  remedy  by  proceeding  before  justices^  if  Abbott. 
persons  do  not  pay  their  '*  tithes  or  duties "  after 
defimtiye  sentence.  [JPattesan  J.  There  is  a  great 
deal  of  variation  in  the  language  of  the  statute: 
Sect.  7  speaks  of  ''  tithes,  oblations  or  other  ec- 
clesiastical or  spiritual  profit."]  The  result  of  the 
whole  is  that  offerings,  duties  and  oblations  are 
considered  as  one  and  the  same  thing.  And  in  Co. 
Ut  159.  a.  the  statute  is  considered  as  extending  to 
every  *'  ecclesiastical  or  spiritual  profit,"  and  giving  a 
remedy  for  the  withholding  of  tithes  or  '^ offerings" 
generally.  It  cannot  justly  be  contended  that,  because 
an  earlier  statute  speaks  of  mortuaries  specifically,  a 
kter  one,  ndng  language  that  may  include  them,  does 
not  do  so,  merely  because  the  specific  mention  is  not 
repeated  It  is  true  that  stat.  21 IL  8.  c.  6.  speaks  of 
ecclesiastical  persons  only  as  interested  in  mortuaries ; 
but  there  is  no  reason  that  mortuaries  may  not  have 
been  annexed  to  religious  houses  before  the  dissolution 
of  the  Monasteries  (a),  and  have  come  afterwards  into 
lay  hands :  the  remedy  under  stat.  32  H.  8.  c,  7.  s.  2. 
is  given  to  "  lay  "  as  well  as  "  ecclesiastical "  persons ; 
and  it  is  observed  in  Co.  Lit  159.  a.  that  *^  tithes  and 
other  ecclesiastical  duties,  that  came  to  the  Crown"  by 
the  statutes  of  Henry  8.  and  JSd.  6.  there  enumerated, 
are,  by  those  statutes  and  stats.  32  H*  8.  e.  7.  and  1  &  2 
PL  &  M.  c.  8.  (6),  "in  the  hands  of  laymen  temporal 
inheritances"  and  "assets."     In  Marke  v.  Gilbert (c)  it 

(a)  Janus  here  cited  T^  Duke  of  Portland  t.  Bingham,  1  Hag.  Com. 
Co,  157.  les. 
*  (*)  Sect  36-  (c)  1  Sid.  263. ;  S,  CA  Keb.  919. 
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Volume  XIV.    was  not  questioDcd  that  a  mortuary  might  be  payable  to 
^__   an  impropriator.     It  will  be  foimd  that  all  ecclesiastical 


Atrtom  ^ijgg  j^j.^  either  tithes  or  something  included  under  the 
Abbott.  general  term  **  offerings.*'  In  Conu  Dig,  Dismes  (B  1.), 
after  treating  of  tithes^  it  is  said :  '*  Other  ecclesiastical 
revenues  were  oblations,  or  obventions,  pensions,  and 
mortuaries."  Mortuaries  there  are  spoken  of  as  if  dis- 
tinct from  oblations  and  obventions;  but  so  are  pen- 
sions as  distinct  from  tithes :  yet  '^  pensions  are  certain 
sums  of  money  paid  to  clergymen  in  lieu  of  tithes : " 
3  BurrCs  EccL  Law,  106.,  in  verb.  "  Pension,*^ 

The  supposed  inconvenience  of  raising  questions  of 
this  kind  before  justices  of  the  peace  cannot  overcome 
the  direct  construction  of  a  statute.  [Patteson  J.  It 
may  be  a  groimd  for  rejecting  the  construction  which 
would  raise  the  inconvenience,  if  there  be  a  doubt. 
Erie  J.  The  inconvenience,  on  most  estates,  would  be 
very  trifling :  there  would  only  be  a  question  of  plend 
administravit  as  to  a  very  small  sum.]  And  the  proof, 
to  subject  a  party  to  the  jurisdiction,  would  lie  on  the 
complainants.  [Patteson  J.  It  struck  me  as  odd  that 
justices  should,  under  stat.  7  &  8  fT.  3.  c.  6.,  have 
power  to  try  a  custom :  it  would  seem,  from  sect.  8, 
that  they  may  try  questions  of  prescription,  composi- 
tion, modus,  agreement  or  title  relied  upon  as  exempt- 
ing from  tithe,  if  security  be  not  given  for  payment  of 
costs  on  a  trial  at  law.] 

The  order  itself  here  is  conclusive  as  to  the  jurisdic- 
tion. By  the  proceedings  it  appears  that  a  charge  has 
been  well  laid  before  the  justices,  which  charge,  on  its 
face,  was  within  their  jurisdiction,  so  that  they  were 
bound  to  enquire  into  it.  On  enquiry  regularly  made, 
they  decide  that  such  a  charge  is  proved ;  namely,  that 
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■ 

the  parties  complained  of  have  withheld  oblations  and  Queen's  Betick. 

obTentions  which  were  due  from  them.     Then,  on  the  L_ 

the  principles  Uid  down  in  Regiria  v.  Bolton  (a),  this  Atrtok 
Court  cannot  look  into  the  grounds  of  the  decision  Abbott. 
for  the  purpose  of  ascertaining  that  the  magistrates 
had  not  jurisdiction;  that  is,  that  the  oblations  were 
mortuaries,  a  thing  to  which  the  jurisdiction  is  said 
not  to  extend.  Brittain  v.  Kinnaird  (i),  Cave  v. 
Mountain  (c)  and  Mould  v.  Williams  {(£)  support  the 
same  argument.  J£  the  decision  here  was  wrong,  the 
party  should  have  appealed  under  sect.  7  of  stat.  7  &  8 
Wi  3.  c.  6.  But,  supposing  that  this  Court  could  look 
into  the  proceedings,  it  would  bo  found  that,  in  fact, 
nothing  was  enquired  into  but  non-payment  of  a  mort- 
uary, as  to  which  the  justices  had  jurisdiction. 

The  objection  of  uncertainty  in  the  form  of  the  order 
is  groundless.  If  the  magistrates  had,  by  stat.  7  &  8 
W.  3.  c.  6.,  jurisdiction  with  respect  to  oblations  and 
obventions,  the  addition  of  the  words  '^  and  other  cus- 
tomary dues  and  payments"  cannot  prejudice.  The 
objection  now  suggested  should,  if  valid,  have  prevailed 
m  Bex  V.  Owen  (e).  At  any  rate  the  words  "other 
dues'^  here  must  be  taken  to  mean  others  ejusdem 
generis.  That  would  have  been  the  construction  of 
the  statute,  if  its  words  had  been  *^  oblations,  obven- 
tions,  and  other  customary  dues  and  payments ; "  San- 
diman  v.  Breach  (^).  \Erle  J.  ** Other"  always  implies 
something  additional ;  and,  if  any  part  of  the  first  10^. 
awarded  in  the  order  was  for  anything  but  oblations 
or  obventions,  the  jurisdiction  was  exceeded.] 

(a)  1    Q.  B,  66.  (b)  \  Br.  ^  B,  432. 

(c)  1  Maru  i  G.  257.  (d)  5  Q.  B.  469. 

{€)  4  Burr.  2095,  (g)  7  B.  Sf  C.  96. 
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The  objeclaQD,  that  it  was  not  shewn  on  the  face  of 
the  information  that  the  magistrates  had  no  interest, 
yras  imsupported  by  any  authority.  {Addison  admitted 
that  he  had  found  none ;  and  this  point  was  not  further 
discussed.) 


Addisariy  in  reply.  In  the  passage  cited  on  the  other 
side  from  Wats.  Clerg.  L.  582,  it  is  **  ofierings,'*  not 
mortuaries,  that  are  ''called  also  oblations"  &c  In 
4  Stat.  13  Ed.  1.  r.  1.  mortuaries  and  oblations  are 
ranked  under  distinct  heads ;  and  so  they  are  in  Lord 
Cohens  comment,  2  Inst  489,  491.  As  to  the  difficulty 
suggested  with  respect  to  stat.  24  H.  8.  c.  12.,  if  mor- 
tuaries were  not  comprehended  in  the  description  of 
causes  which,  by  sect.  2,  were  made  determinable  ex- 
dusiyely  in  the  King's  courts,  it  may  be  supposed  that 
the  omission  was  contemplated  and  provided  for  in  stat. 
1  Eliz,  c.  1 .  Assmning  that,  on  reference  to  facts,  it 
would  appear  that  the  justices  acted  within  their  juris- 
diction, as  is  suggested  on  the  other  side,  yet,  if  the 
order  was  on  the  face  of  it  bad,  they  would  not  be  jus* 
tified ;  Lindsay  v.  Leigh  (a).  -  The  finding  of  the  jus- 
tices here  does  not  bring  thdiT/  proceeding  within  the 
principle  of  Brittain  y.  Kinnaird  (6)  and  similar  cases. 
In  Mould  v.  WilUams  (c),  for  instance,  the  justice 
had  in  effect  found  that  the  place  in  question  was 
a  highway:  here  the  order  contains  no  finding  that 
the  subject  of  claim  was  a  mortuary.  It  is  as  if,  in 
Brittain  v.  Kinnaird  (&),  the  conviction  had  stated  that 
the  plfuntiff  had  in  his  possession,  not  a  '^  boat "  but  a 
vesseL    In  such  a  case  it  is  not  controverting  a  fact 


(a)  11  0.  B.  455. 
(c)  BdB.  469. 


(6)  1  Br,  fir  B.  432. 
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The  origin  of  mortuaries  is  by  no  means  clear:  but 
they  seem  to  have  been  in  very  early  times  voluntary^ 
as  a  sort  of  offering  to  the  church  for  any  possible 
omissions  of  which  the  deceased  person  may  have  been 
guilty  in  respect  to  the  dues  of  the  church.  After- 
wards^  the  second  best  beast  of  the  deceased  seems  to 
have  been  claimed  as  a  mortnary  of  right.  At  any 
rate,  so  early  as  the  reign  of  Edward  /,,  the  right  to  a 
mortuary  had  become  matter  of  custom. 

The  statute  Circumspecti  agatis^  4  stat.  13  Ed.  1.,  has 
these  words :  **  Item  si  Rector  petat  versus  parochianos, 
oblationeSy  et  decimas  debitas  et  consuetas,  vel  si  Rector 
agat  contra  Rectorem  de  decimis  majoribus  vel  mino- 
ribus,  dummodo  non  petatur  quarta  pars  valoris.  Item 
si  Rector  petat  morttiarium  in  partibus  ubi  mortuarium 
dart  consueverit  (a)."  From  which  words  it  appears  that 
a  mortuaiy  was  at  that  time  matter  of  custom ;  and 
also  that  it  was  not  considered  as  included  in  the  word 
'^oblatio,"  which  is  used  in  a  distinct  clause  of  the 
statute. 

The  same  expressions  are  used  in  the  statute,  Articuli 
clerij  1  Stat.  9  Ed.  2.  c.  1.  '^  Imprimis  Laici  impetrant 
prohibitiones  in  genere  super  decimis,  obventionibus^ 
oblationibus,  mortuariis  (a),"  etc. 

Then  comes  the  statute  21  ^  8.  c.  6.,  which  is 
confined  to  mortuaries  only,  and  enacts,  sect.  3,  ^^  That 
no  mortuary  shall  be  given,  asked,  or  demanded  from 
henceforth  of  any  manner  person,  but  only  in  such 
place  where  heretofore  mortuaries  have  been  used  to 
be  paid  and  given,  and  in  those  places  none  otherwise 
but  after  the  rate  and  form  hereafter  mentioned :  " 


(a)  See  the  folio  Statutes  of  the  Realm  (ISIO),  Vol.  I.  pp.  101. 171. 
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and  then  it  limits  the  amount ;  and  the  highest  is  10*.  Qmch^s  Bench. 

.                   1849, 
"  for  any  person  dying  or  dead,  having  at  the  time  of  ' 


his  death  of  the  value  in  moveable  goods  of  40 1  or       AraroN 
above,  to  any  sum  whatsoever  it  be,  clearly  above  his       Amaort^ 
debts  paid : "  and  by  sect.  2  it  is  plain  that  the  mor« 
tuary  was  to  be  sued  for  in  die  Ecclesiastical  Court. 

In  the  same  reign  acts  were  passed,  in  27  H.  8. 
c.  20.,  for  Ae  better  recovery  of  "  tithes,  offerings  and 
other  duties,**  and  32  H.  8.  c.  7.,  for  « tithes,"  •'  ob- 
lations,**  and  ^*  offerings :  "  but  in  neither  of  them  is  the 
word  **  mortuary  "  used.  Then,  by  stat.  2  &  3  Ed.  6. 
t.  13.,  further  provisions  are  made  as  to  tithes,  and  by 
eect.  10  it  is  provided  that  all  persons  shall  pay  their 
offerings  yearly  at  such  four  offering  days  as  have 
been  accustomed :  a  provision  manifestly  inapplicable  to 
mortuaries.  And,  by  sect.  13,  '*  if  any  person  do  sub* 
tmct"  **  any  manner  of  tithes,  obventions,  profits,  com- 
modities or  other  duties  before  mentioned  "  '^  contrary 
Id  the  true  meaning  of  this  act,  or  of  any  other  act 
heretofore  made,"  he  shall  be  sued  in  the  Ecclesiastical 
Court.  The  word  "mortuary"  is  not  used  in  this 
htter  act. 

Neither  is  that  word  used  in  the  statute  24  H.  8. 

f.  12.,  "for  the  restraint  of  appeals."     In  the  second 

lection,  prohibiting  appeals  to  RomCy  the  words  are, 

''all  causes   testamentary,   causes   of  matrimony  and 

divorces,  rights  of  tithes,  oblations  and  obventions  (the 

knowledge  whereof  by  the  goodness  of  princes  of  this 

realm,  and   by   the  laws  and  customs   of  the   same, 

if^)ertaineth  to  the  spiritual  jurisdiction  of  this  realm)." 

Yet  it  seems  most  probable  that  causes  of  subtrac* 

tion  of  mortuaries,  which  certainly  appertained  to  the 

spiritual  jurisdiction  of  this  realm,  were  intended  to 

C  3 
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Foiume  xir.    bc  induded  in  the  prohibition  of  appeals  to  Rome  by. 
l__  the  words  **  causes '^  of  "  obventions ;  "  although  it  is 

Atmon       ^j^g  ^jjj^^  jj^  ^jjg  following  year,  in  the  statute  25  H.  8. 

ABBon.  c.  19.  *.  3,,  more  general  words  are  used  respecting 
such  appeals,  and  so  far  tend  to  weaken  the  probability 
of  the  supposed  intention.  We  think  it  highly  im« 
probable  that  the  legislature,  having  regulated  the 
payment  for  mortuaries,  and  reduced  the  amount  to 
such  very  small  sums,  in  the  21st  year  of  King  Henry 
the  Eighth,  recognising  that  those  sums  should  be  re« 
covered  in  the  Ecclesiastical  Courts,  should  have  pur- 
posely omitted  them  in  the  subsequent  statutes  in  thci 
24th  and  27th  and  32d  years  of  the  same  reign,  and  in 
the  2d  and  3d  of  Edward  YI.,  and  are  therefore  much 
disposed  to  think  that  they  are  included  under  the 
word  *'  obventions  "  used  in  those  statutes. 

If  so,  they  would  be  equally  included  under  the 
same  word  in  the  statute  in  question,  7  8c  S  fF.  3 
c.  6.,  unless  there  be  any  thing  in  that  act  plainly 
repugnant  to  such  a  construction. 

Now  the  argument  against  such  construction,  de- 
rived from  the  language  of  the  act,  is,  that  no  pro- 
vision is  made  for  the  case  of  a  dispute  respecting  the 
existence  of  a  custom  to  pay  a  mortuary.  The  eighth 
section,  above  stated,  does  not  extend  to  such  a  case ;  for 
it  manifestly  applies  to  tithes  and  other  ecclesiastical 
duties  which  are  due  of  common  right,  and  from  which 
an  exemption  is  claimed  by  prescription  &c  Nor 
does  the  seventh  section  seem  to  extend  to  such  a 
case ;  for  that  applies  only  when  the  title  of  such  tithes^ 
oblations  or  obventions  shall  be  in  question,  not  when 
the  existence  of  such  obvention,  which,  in  the  case  of 
a  mortuary,  must  be  by  custom,  is  in  question. 
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This  IB  a  formidable  objection;  for  we  can  hardly   Queen's Seneh. 
think  that   the  l^idature  intended  to    deprive  the        ^^^^* 
party  from  whom  a  mortuary  is  claimed,  small  as  the       Atrtom 
amoont  is,  of  all  opportunity  of  submitting  the  ex-       Aibor. 
istence  of  the  custom  to  a  jury,  which  opportunity  is 
in  effect  preserved  in  the  case  of  small  tithes  and  other 
ecdesiastical  dues,  though  amounting  only  to  40^.,  that 
beii^  the  amount  to  which  the  provisions  of  the  act 
are  limited.     There  is  also  weight  in  the  argument 
tiiat  the  statute  21  /£  8.  c.  6.  regulates  the  amount  of 
Ae  mortuary  according  to  the  value  of  the  deceased's 
Boveable  goods  '^  clearly  above  his  debts  paid  " ;  and  it 
seems  difficult  to  suppose  that  an  enquiry  into  the 
aneCs  and  debts  of  the  deceased  was  intended  by  the 
statute  7  &  8  ^  3.  to  be  conducted  before  two  jus* 


Upon  the  whole,  therefore,  we  are  of  opinion  that 
a  mortuary  is  not  within  the  act  of  W.  3.,  and  that 
tke  defendants  had  no  jurisdiction. 

Tins  opinion,  however,  is  founded  on  the  assumption 
tint  evidence  was  properly  admitted  to  shew  that  the 
demand  was  for  a  mortuary ;  whereas  it  was  contended 
for  the  defendants  that  the  order  or  conviction  of  the 
jostioes,  not  stating  anything  about  a  mortuary,  but 
adjudicating  only  that  lOs.  were  due  from  the  plaintiffs, 
as  executors,  for  ''the  said  oblations,  obventions  and 
other  customary  dues  and  payments,"  was  conclusive 
on  the  [Jaintiflb,  within  the  authority  of  the  case  of 
Brittain  v.  Kinnaird{a).  No  doubt,  if  the  justices 
liad  found  certain  facts  which  were  necessary  to  and 
would  give  them  jurisdiction,  the  truth  of  those  facts 

(a)  \Br,lf  B,  4S2. 

c  4 
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Folume  XIV. 
1849. 

Atetoii 

V. 

Abbott, 


could  not  be  disputed  in  this  action ;  but  here  no  specific 
facts  are  found. 

The  plaintiffs  also  meet  this  objection  by  contending 
that  the  order  is  bad  on  the  face  of  it,  on  account  of 
the  words  "  and  other  customary  dues  and  payments,'' 
which  words  not  being  in  the  act  7  8i  S  fV.  3.,  the 
order  itself  shews  that  the  justices  have  exceeded  their 
jurisdiction.  On  the  other  side,  the  case  of  Rex  v. 
Owen  (a)  was  relied  on,  where  the  words  "  tithes  and 
other  ecclesiastical  rights  "  were  used  in  the  Ecclesiastical 
Court ;  and  it  was  held  that  the  jurisdiction  sufficiently 
appeared,  though  the  statute  on  which  it  was  founded 
had  not  the  words  "other  ecclesiastical  rights."  That, 
however,  was  not  a  sentence  or  conviction,  but  a  libel 
only;  and  the  proceeding  in  the  Court  of  King's 
Bench  was  in  respect  of  a  contempt  of  the  Eccle- 
siastical Court  in  not  appearing:  that  Court  had 
jurisdiction  in  respect  to  tithes ;  and,  if  the  party  had 
appeared,  non  constat  that  any  proceeding  would  have 
been  had  for  any  other  matters :  but  here  the  order 
or  conviction  is  in  respect  of  all  the  matters  stated  in 
it,  and  the  justices  had  no  jurisdiction  in  respect  of 
part,  viz.  **  other  customary  dues  and  payments,"  un- 
less they  were  such  as  were  properly  described  as 
oblations  or  obventions.  This  case,  therefore,  is  more 
within  the  authority  of  Branwell  v.  Penneck  (i) ;  and, 
if  the  evidence  of  the  complaint  being  for  a  mor- 
tuary be  excluded,  the  verdict  for  the  plaintiffs  would 
be  right,  on  account  of  the  badness  of  the  order  on  the 
face  of  it.  If,  on  the  other  hand,  it  be  admitted, 
then  the  verdict  is  right  on  the  ground  of  a  mortuary 
not  being  within  the  act. 

(a)  4  Burr,  2095.  (6)  7  B,^  C  536. 
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*  We  think  that,  on  account  of  the  generality  of  the  Queen*s  Bench. 

.  1849 

words  of  the  order  or  conviction,  the   evidence  was  * 

properly  admitted,  and  the  real  question  intended  to        Atrtok 

be  tried  was  properly  raised.  Abbott. 

Judgment  for  the  plaintiffs. 


1  he  Queen  against  The  Great  Northern  Rail-  trednetday, 

^  ^  July  5th. 

way  Company. 

C IR  J.  Jervis,  Attorney  General,  in  last  Easter  term,  A  compen- 
obtained  a  rule  to  shew  cause  why  a  certiorari  the  city  of  *£., 

Ill         .•  .  •  ••••  .1         t/»  awarded  com> 

should  not  issue  to  remove  an  inquisition  taken  before  pensationtoa 
the  sheriff  of  the  city  of  Lincoln  and  county  of  the  under8tat'8& 
same  city  for  the  purpose  of  assessinc^  the  compensa-  ^  ^'^:  ^'  ^^ 

^  r     r  &  *^  .   A  6.,  in  respect 

tion  to  be  psud  by  The  Great  Northern  Railway  Com-  °^  ^e  ^^^^^  of 

^        a  railway  Com- 

pany  to  Edward  Cooling^  for  damage  sustained  by  him  pany,  by  which 

he  alleged  that 

as  regarded  his  lands,   hereditaments,  &c. ;    and    the  his  land  was 

judgment  thereon;  or  why  a  prohibition  should  not  affected.  ^ 

issue  to  restrain  Cooling  from  taking  further  proceed-  divid«i  froiT" 

ings  upon  the  said  inquisition  and  judgment.  ^^^  railway 

°       *  ^  •»       o  works  by  a 

It  appeared  from  the  affidavits  that  the  Company,  "^^''-  The  land 

*  was  in  the  city  ; 

in  1848,  had  constructed  a  portion  of  their  line  of  rail-  the  works  were 

not.   The  mode 

way  along  the  west  bank  of  the  cut  or  river  called  the  in  which  the 
Foisdyke,  the  centre  of  which  was  stated  to  be  the  junousiyaf- 
boundary  between  the  parish  of  Skellingthorpe  on  the  ^^fthrt'th'? 

obstructed  the 
•ccess  to  a  ferry  over  the  river  and  appurtenant  to  the  land  in  question.     Held : 

That,  as  the  land  lay  in  the  city,  the  inquisition  was  rightly  taken  there. 

That  the  ferry  might  pass  with  the  land,  under  a  conveyance  of  the  land  with  *<  all 
profits  and  commodities  belonging  to  the  same  ; "  and  that,  where,  as  far  as  living  memory 
vent,  the  land  and  ferry  had  always  been  enjoyed  by  the  same  person,  and  there  was  no 
erideoce  to  shew  that  they  ever  had  been  the  subjects  of  separate  conveyances,  a  com- 
pnisatioo  jury  were  justified  in  concluding  that  the  ferry  did  pass  with  the  land  under  the 
above  words.  Ai  all  events,  that  there  was  uo  such  want  of  j urisdiction  as  to  call  for  a 
certiorari  or  prohibition. 
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Fo/ume  xiK   said  wcst  side,  and  the  parish  of  St  Mary  le  Wigfard  on 

^__  the  east  side  of  the  cut.     Shortly  afterwards  the  Com- 

The  QuKSK     pimy  received  firom  Cooling ^  as  •*  a  party  entitled  to 

GasAT        compensation  in  respect  of  an  interest  in  lands  situate 

Railway  Com.  in  the  parish  of  8t  Mary  le   Wigford  in  the  city  of 

Idncobif  which  lands  have  been  injuriously  affected  by 
the  execution  of  the  works  of  your  undertaking,''  notice 
of  his  desire  to  have  the  compensation  due  to  him  in 
respect  of  such  interest  ^'  assessed  by  a  jury  of  the  city 
of  Lincoln.^  The  notice  described  that  the  manner  in 
which  his  lands  had  been  injuriously  affected  was  **  by 
the  disturbance  of  and  cutting  off  the  communication  with 
an  ancient  ferry  attached  and  belonging  to  and  held 
with  the  lands  in  question."  The  Company  issued  a 
warrant  accordingly  to  the  sheriff  of  the  city,  under 
which  an  inquisition  was  taken  for  assessing  the  re- 
quired compensation.  Both  parties  attended  the  in- 
quisition ;  and,  it  being  admitted  that  the  west  side  of 
the  cut,  where  the  works  causing  the  obstruction  to  the 
ferry  were  situate,  was  not  in  the  city  of  Lincoln,  it 
was  objected,  on  behalf  of  the  Company,  that  the 
sheriff  of  the  city  had  no  jurisdiction  to  take  the  inqui- 
sition. The  ferry  in  question  was  an  ancient  ferry, 
and,  as  far  back  as  living  memory  extended,  had  al- 
ways been  attached  to  a  house  (recently  used  as  a 
public  house)  and  premises  on  the  east  side  of,  and 
adjoining  to,  the  cut,  within  the  city.  This  house  and 
premises  had  been  the  property  of  the  Corporation  of 
the  city  in  fee  simple ;  and  the  occupier  of  the  house 
had  always  kept  a  ferry  boat,  and  taken  toll  from  pas- 
sengers. No  evidence  was  given  to  shew  when  or  in 
what  manner  the  Corporation  had  become  possessed 
of  the  ferry  or  premises.     Cooling  deduced  title  from 
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the  Corporation  bj  proof  of  a  lease  from  them  to  Qwen*t  Bench. 
one  Robert  Cooling  in  1827.     This  lease  did  not  ex-        ^^^* 


pressly  mention  the  ferrj ;  but  it  demised  the  premises,     "^^  Qovbm 
with  *'all  profits  and  commodities  beloncrinir  to  the        Gkkat 
Kune."    He  also  put  in  evidence  a  conveyance  of  the  Bailwaj  Com^ 
fee  by  the  Corporation  to  one  John  Hill  in  1835 ;  and 
a  similar  conveyance  from  John  Hill  to  himself  in  1841. 
The  conveyances  referred  to  the  lease,  and  purported  to 
convey  every  thing  whataover  vrhich  had  been  therebj 
demised     It  was  further  objected  that    Cooling  had 
shewn  no  title  to  the  ferry.     The  sheriff  held  that  the 
mqoisition  vras  properly  taken  in  the  city ;  and  he  left 
the  case  to  the  jury,  who  awarded  380i!.  as  compensa- 
tion ;  and  for  that  sum  judgment  was  ^vea. 
In  last  term  (a), 

Crowder  and  Tomlinson  shewed  cause.  Coolirig 
was  in  possession  of  the  ferry  which  has  been  '^in- 
juriously affected"  by  the  works  of  the  Company 
within  the  meaning  of  stat.  8  &  9  Vict  c.  20.  s,  6. 
Compensation  in  such  cases  is  not  limited  to  injuries 
done  by  taking  or  entering  upon  the  property  itself  of 
the  landowner;  Regina  v.  The  Eastern  Counties  Rail" 
way  Company  (b) ;  where  it  was  held  that  a  landowner 
was  entitled  to  compensation  on  account  of  the  lowering 
of  a  road  so  as  to  impede  the  access  to  his  land.  The 
ferry  passed  to  Cooling  under  the  words  '^  profits  and 
commodities."  It  may  be  objected  that  the  affidavits 
do  not  shew  that  the  landing  place  on  either  side 
belonged  to  him.     This  is  unnecessary.     The  owner  of 

(a)  Jitne  SSth,     Before  Lord  Denman  C.  J.,  PcUUton  and  Erie  Js, 
Coiaridgt  was  sitting  at  Nisi  Prius  io  London. 
(6)  2  dB.  S47. 
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Foiume  XIV.    a  ferrv  must  have  a  rifi^ht  to  use  the  land  on  both  sides 

1849.  J  ^ 
*___  of  the  water  for  the  purpose  of  embarking  and  dis- 

The  QuxEif     embarking  his  passengers ;  but  it  is  not  essential  that 

Great        he  should  have  any  property  in  the  soil  on  either  side ; 

Aailway  Com-  Peter  V.  Kendal  {a).     Cooling*^  possession  would  have 

enabled  him  to  maintain  an  action  on  the  case  for 
disturbance  of  his  ferry ;   Trotter  v.  Harris  (i). 

Secondly :  The  inquisition  was  rightly  taken  in  the 
city  of  Lincoln^  where  the  land  lay  to  which  the  ferry 
was  appurtenant,  and  where  part  of  the  cut  itself  was 
also  situate.  Where  a  trench  made  in  one  county 
damaged  the  plaintiff's  land  in  another  county,  the  action 
was  held  to  be  rightly  brought  in  the  latter  county,  al- 
though it  was  required  by  statute  that  any  such  action 
should  be  brought  in  the  county  where  the  cause  of 
action  arose ;  Sutton  v.  Clarke  (c).  Besides,  the  Com- 
pany directed  its  own  warrant  for  the  inquisition  to  the 
sheriff  of  the  city,  and  is,  therefore,  estopped  from 
objecting  to  the  venue.  • 

Sir  J.  Jervis,  Attorney  Oeneral,  and  Karslake^  contra. 
The  Company's  warrant  necessarily  followed  the  terms 
of  Cooling*^  own  notice.  The  evidence  failed  to  shew 
either  that  this  was  a  private  ferry  or  that  it  belonged 
to  Cooling  ;  the  real  complaint  is  that  by  the  obstruc- 
tion of  a  public  way  in  the  neighbourhood  the  resort 
to  his  public  house  has  been  impeded:  and  this  does 
not  entitle  him  to  compensation ;  Rex.  v.  The  London 
Dock  Company  {d). 

Cur.  adv.  vult. 


(o)  6  B,i  C.  703.  (6)  2  r.  ^  J.  285. 

(c)  6  Taunt,  29.  (</)  5  A.&  E.iSS. 
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Patteson  J.  now  delivered  the  judgment  x>f  the  Queen*s  Bench. 
Court.  ^«^^- 

Cooling  claims  compensation  from  The  Great  Northern  ^®  Qux«k 
Batiwau  Company  in  respect  of  an  injury  to  land  held        <'rkat 

NoRTHBRir 

bj  him  in  fee  in  the  city  of  Lincoln.  The  injury^  if  Railway  Com- 
aoy,  is  occasioned  by  the  works  of  the  Company  in  the 
county  of  Lincoln,  on  the  other  side  of  the  Fossdyhe, 
by  cutting  off  communication  on  the  Lincolnshire  side 
with  a  ferry  said  to  belong  or  be  appurtenant  to  the 
land  of  Cooling.  Objection  is  made  to  the  jurisdic- 
tion of  a  city  jury ;  but  it  appears  that  the  boundary 
of  the  county  and  city  is  in  the  midst  of  the  Fossdyhe, 
and  the  land  injured  lies  wholly  in  the  city.  The  jury 
of  the  city  were  therefore  competent  to  try  the  ques- 
tion ;  Sutton  Y.  Clarke  (a). 

Objection  is  also  made  that  this  case  is  within  the 
principle  of  the  London  Dock  Company's  case  (i),  where 
it  was  held  that  the  destruction  of  houses  and  public 
roads  in  the  neighbourhood  of  a  public  house,  by  which 
the  custom  of  the  house  was  diminished^  was  not  the 
subject  of  compensation.  But  the  present  case  is  quite 
distinguishable.  Here  the  ferry  is  a  private  right; 
and,  if  it  be  attached  to  the  land  of  Cooling^  the  value 
of  that  land  is  seriously  affected.  The  question  is, 
whether  it  be  so  attached  ?  Cooling  is  not  the  owner 
of  the  water,  nor  of  the  landing  places,  as  it  should 
seem,  on  either  side ;  certainly  not  on  the  Lincolnshire 
side.  But  it  is  not  essential  to  a  ferry  that  the  owner 
of  it  should  have  the  land  on  either  side,  if  he  has  the 
right  of  using  that  land  for  the  purpose  of  the  ferry ; 


(a)  6  Taunt.  29. 

(h)   Rer  v.  The  London  Dock  Company^  5  A,  ^  E,  163. 
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Volume  XIV.  Peter  V.  Kendal  (a):  and  the  evidence  of  user  here  for 

1849.  . 
*  many  years  is  abundant  to  shew  such  right. 


The  QuBiM         The  only  difficulty  is  the  title  to  the  ferry.     The 

Grxat       land,  it  appears,  belonged  to  the  Corporation  of  Lincoln 

Raiiwaj  Com.  tOl  the  year  1841,  when  it  was  sold  to  a  Mr.  Hill,  a 

trustee  of  the  Cooling  family,  who  had  a  lease  of  it 
from  the  Corporation ;  and  by  Mr.  Hill  it  was  sold  to 
Cooling.  Neither  the  lease  nor  the  conveyance  ex- 
pressly mention  the  ferry,  but  lease  and  convey  the 
land  with  its  *^  profits  and  commodities^*  There  is  no 
evidence  as  to  the  original  grant  of  the  ferry  by  the 
Crown,  nor  as  to  any  conveyance  of  it  by  name.  The 
N  lessees  of  the  land  have  always,  as  far  as  living  memory 
goes,  kept  a  boat  and  taken  toll  at  the  ferry ;  and  it  is 
plain  that  they  must  have  done  so  by  the  permission 
of  the  Corporation,  thoueh  no  express  lease  of  the  ferry 
appears  ever  to  have  been  made.  It  is  left  quite 
uncertun  whether  the  grant  was  originally  to  the 
owner  of  the  land,  and  the  Corporation  had  the  ferry  as 
such  owners,  or  whether  it  was  to  the  Corporation  as 
such,  independent  of  their  ownership:  probably  the 
latter,  because  the  landing  place  is  not  shewn  to  belong 
to  the  Corporation  or  Cooling,  and,  if  the  grant  had 
been  to  the  owner  of  the  land,  it  would  probably  have 
been  to  him  who  owned  the  landing  places.  On  the 
other  hand,  as  the  Corporation  have  never  separated 
the  land  and  the  ferry,  it  may  fairly  be  inferred  that 
they  were  connected  by  the  original  grant.  If  they 
had  at  any  time  been  separated,  and  if  the  ferry  had 
been  conveyed  to  Cooling  by  the  Corporation  separately 
from  the  land,  he  clearly  would  not  have  been  entitled 
to  compensation  in  respect  of  any  injury  to  hb  land, 

(a)  ^B.^C,  703. 
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for  which  onlj  he  claimed  it,  and  for  which  a  jury  was  QM«nt*<  Bench. 

eummoned  and  gave  their  verdict  in  his  favour.     But  * 

there  has  been  no  separate  conveyance ;  and  the  only    "^^^  Qu««m 

quesdon  therefore  is,  whether  the  feny  has  passed  to     ^^^^^'' 

Cooling  by  the  conveyance  of  the  land  with  its  "  profits  RaUway  Com- 
pany. 
ind  commodities.'*     Under  all  the  circumstances  we 

think  that  the  jury  were  warranted  in  coming  to  the 

eondusion  that  it  did ;  and  at  all  events  that  there  is  no 

Boch  want  of  jurisdiction  as  to  call  upon  us  to  grant  a 

ivrit  of  certiorari  or  of  prohibition  in  this  case. 

Rule  discharged  (a). 

(a)  Reported  by  H,  DaviMm,  Esq. 


IN  THE  EXCHEQUER  CHAMBER. 

OuvER  Waterloo  Kino  against  .The  Queen,  in 

Error. 

THE  defendant  was  indicted  in  the  Central  Criminal  By  the  Court 
,     of  Exchequer 

Court.     The  record  in  this  Court  stated  that  *^  it  Chamber: 
was  presented  as  follows;  that   is   to   say:    Central  Tit  to  hold  to 
Criminal  Court  to  wit:    The  jurors *•  &c.  **  present  isc'2Fi^l^ 

c,  110.  t,  S., 
Bunr  be  sworn  before  a  writ  of  sumnaons  has  been  taken  out ;  and  therefore,  in  an  indictment 
for  perjury  in  such  an  affidaTit,  it  is  not  necessary  to  shew  that  an  action  had  commenced 
before  the  affidavit  was  sworn. 

S.  Where  an  indictment  contains  several  counts,  and  a  defendant  is  convicted  on  each, 
a  judgment,  that  the  defendant,  <*  for  the  offence  charged  upon  him  in  and  by  each  and 
evrry  count  of  the  indictment  aforesaid,  be  imprisoned  in  **  &c.  "  for  the  space  of  eight 
ctleodar  oaonths  now  next  ensuing,"  is  correct,  and  means  that  the  defendant  shall  be 
imprisoned  fur  the  same  eight  months  upon  the  charge  in  each  count 

S.  After  a  verdict  of  Guilty,  on  an  indictment,  and  prayer  of  judgment,  the  record  stated 
that  it  appeared  to  the  Court  "  that  the  verdict  was  unduly  given/*  and  the  Court  *<  va- 
crted  and  made  void  **  the  verdict,  and  all  other  process  against  the  first  jury,  and  ordered 
Ifait  a  new  jury  should  come,  because  the  coroner  and  defendant  had  put  themselves  on  the 
hit  mentioned  jury.  A  second  verdict  of  Guilty  was  found  ;  and  judgment  passed  thereon. 
Such  entry  is  sufficient  on  writ  of  error,  though  no  reason  be  ossigncd  on  the  record  for 
balding  the  first  verdict  to  have  been  unduly  given. 
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Volume  xiK    that,  before  the  commission  of  the  offence  in  the  first 
*        count  of  this  indictment  mentioned,  a  certain  action 


^''*°  of  debt  had  been  commenced  in  the  Court  of  Queen's 
The  QussH.  Bench  at  Westminster^  by  writ  of  summons  duly  issued'* 
&c.,  in  which  action  defendant  was  plaintifi*  and 
George  Felthouse  defendant:  **  And  the  jurors  afore-, 
said,  upon  their  oath  aforesaid,  do  further  present 
that "  &C. :  the  first  count  then  charged  that  the  pre- 
sent defendant,  for  the  purpose  of  having  Felthouse 
held  to  bail,  and  obtaining  a  capias  against  him,  swor& 
to  the  truth  of  an  affidavit :  and  perjury  was  assigned 
upon  this. 

The  second  count  charged  that  defendant,  wilfully 
&c.    intending    unjustly  to    aggrieve    Felthouse^  &c., 
'^and  also  unjustly  and  maliciously  to  cause  him"  ^'  to 
be  arrested  for  the  sum  of  46/.  by  virtue  of  a  "  **  capias, 
to  be  sued  out  and  prosecuted  at  the  suit  of  him  the 
said  O.  fVi  King^  afterwards,"  to  wit  on  &c,  "  at  the 
Liberty  of  the  Soils  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  Court,  came  in 
his  proper  person  before  Sir  Cresswell  Cresswell,  Knight," 
&c,  ^^  and  then  and  there  produced  a  certain  affidavit 
in  writing  of  him,  the  said  O.  fV,  JST.,  and  then  and 
there,  before  the  said  Sir  C  C,  was  in  due  form  of 
law  sworn,  and  took  his  corporal  oath  "  &c.,  "  concern- 
ing the   truth  of  the   matters   contained  in  the  said 
affidavit  in  this   count  mentioned,   he,   the   said   Sir 
C   C7."  (averment  of  the  Judge's  competency  to  ad- 
minister the  oath) ;  *^  and  that  the   said   O.   W,  -K, 
being  so  sworn  "  &c.,  **  then  and  there,  upon  his  oath 
aforesaid  before  the  said  Sir  C  C"  (averment  of  com- 
petency), "  falsely,  corruptly,  knowingly,"  &c.,  "  in  and 
by  his  said  affidavit  in  writing  in  this  count  mentioned^ 
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did  depose  and  swear  (amongst  other  things)  in  sub-  Queen^t  Bench. 

stance  and  to  the  effect  following,  that  is  to  say :  that [ 

the  abovenamed  defendant  (meaning  thereby  the  said         ^"'^ 

C  Felthause)  then  was  justly  and  truly  indebted  to  the     The  Qu»k. 

then  deponent  (meaning  thereby  himself,  the  said  O. 

W.  jr.),  in  the  sum  of  46/.  for  goods  sold  and  delivered 

by  the  then  deponent  (thereby  meaning  himself  the 

sud  O.  W.  K)  to  the  said  defendant  (meaning  thereby 

the  said  G.  F.)  at  his  request,  and  for  money  lent  by 

the  then  deponent  (meaning  himself  the  said  O.  W.  K.) 

to  the  said  defendant  (meaning  thereby  the  said  6r.  F.) 

at  his   request ;  whereas,  in  truth  and  in  fact,"  &c. : 

averment  that  Felthouse  was  not  indebted  to  King  in 

46^,  but  in  a  sum  below  20/.,  to  wit  10/.  only,  "  as  he, 

the  ssud  O.  W.  JT.,  at  the  time  he  so  swore  and  made 

affidavit  as  in  this  count  aforesaid,  well  knew ;  and  so 

the  jurors"  &c  (finding  of  perjury). 

The  record  then  set  out  the  removal  into  this  Court 
by  certiorari;  a  plea  of  Not  guilty  in  this  Court; 
joinder  by  Charles  Frederick  Robinson^  Esquire,  Coro- 
ner &C.;  and  jury  process,  continued  to  the  trial  at 
Westminster;  the  return  of  the  postea,  with  the  finding 
that  the  defendant  ^^  is  guilty  of  the  premises  in  the 
bdictment  within  specified  and  charged  upon  him,  in 
manner  and  form  as  in  and  by  the  said  indictment  is 
within  alleged  against  him.  And  hereupon  the  said 
C  F.  Robinson,  who  prosecuteth  "  &c-,  **  prayeth  the 
judgment  of  the  said  Court  here  against  the  said  O. 
/r.  K.  upon  the  verdict  aforesaid  so  given  against 
him  as  aforesaid.  Whereupon,  all  and  singular  the 
premises  being  seen  and  fully  understood  by  the  said 
Court  of  our  said  Lady  the  Queen  now  here,  because 
it  appears  to  the  said  Court  here  that  the  said  verdict, 

TOL.  XIV.  K.  8,  D 
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'        unduly  given,   therefore  the   said  verdict  is,  by  the 

KiMo         Court  here,  vacated  and  made  void ;   and,  all  other 

Vm 

The  Quick,  process  ceasing  against  the  jury  before  impanelled,  the 
sheriff  of  the  said  county  of  Middlesex  is  commanded 
that  he  cause  a  jury  anew  thereupon  to  come  before 
our  said  Lady  the  Queei^  at  fVestminstery  on  Monday 
the  3l8t  day  of  January  in  this  same  term,  by  whom 
the  truth"  &c.,  "to  try,  upon  their  oath,  whether  the 
said  O.  fF.  K.  be  guilty  of  the  premises  aforesaid  or  not, 
because  as  well  the  said  C  F.  Robinson,  who  for  our 
said  Lady  the  Queen  "  &c.,  "  as  the  said  O.  W.  K.y  have 
thereupon  put  themselves  upon  the  said  last  mentioned 
jury.  The  same  day  is  given  as  well  to  the  said  C7.  F. 
-B."  &c  as  to  the  said  O.  W.  K,  The  jury  process  was 
then  continued  to  the  trial ;  and  the  record  set  out  the 
return  of  the  postea,  with  the  finding  of  Guilty,  in 
the  same  terms  as  before.  Then  followed  prayer  of 
judgment,  continuance  by  cur.  adv.  vult.,  and  the  judg- 
ment of  the  Court  of  Queen's  Bench,  "  that  he,  the 
said  Oliver  Waterloo  King,  for  the  offence  charged  upon 
him  in  and  by  each  and  every  count  of  the  in^ctmcnt 
aforesaid,  be  imprisoned  in  the  Queen's  prison  for  the 
space  of  eight  calendar  months  now  next  ensuing,"  and 
'^  he,  the  said  O.  W.K.,  is  now  here  in  court  committed  " 
in  execution  of  the  judgment. 

King  brought  error  upon  this  judgment:  and  the 
Coroner  joined. 

The  case  was  argued  in  this  vacation  {June  13th), 
before  Coltman,  MauU,  Cresswell  and  Williams  Js., 
and  Parke,  Alderson,  Rolfe  and  PlattH^^a), 

(a)  CoUman  J.  and  Rolfe  and  Piatt  Bs.  Icfl  the  Court  towards  the 
close  of  the  argument  on  this  day. 
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Ptukley^  for  the  plaintiff  in  error  (defendant  below).   Qveen't  Bench. 

The  indictment  does  not  sufficiently  connect  the  affi-  ' 

davit  with  the  acUon.  The  second  count  does  not  ^***° 
even  shew  that,  at  the  time  when  the  oath  was  made,  '^  Qo««w. 
there  was  any  action  at  alL  \^Maule  J.  I  tliink  it  has 
been  held  that  the  affidavit  in  such  a  case  may  bo 
sworn  before  the  writ  of  summons  issues.  Parke  and 
Alderson  Ba.  concurred.]  If  the  Court  adhere  to  the 
decision  of  the  Court  of  Exchequer  in  Schletter  v. 
Cohen  (a),  the  objection  certainly  fails. 

Secondly,  the  process  upon  which  the  jurymen  are 
smnmoned,   on   whose  verdict  the   consideration  and 
judgment  rest,  is  erroneoust     The  record  states,  as  to 
the  first  verdict,  that  ^^  it  appears  to  the  said  Court 
here  that  the  said  verdict,  so  given  against  the  said  O.  W. 
King  as  aforesaid,  was  unduly  given ; "  and  that  verdict 
is  thereupon  vacated  and  another  venire  awarded.     The 
fault  in  the  first  verdict  ought  to  be  specified.    That  the 
defect  making  a  venire  de  novo  necessary  should  be 
shewn  on  the  record  appears  from  the  language  of 
Parke  B.  in  Gee  v.  Swann  (i).      There  Bro.  Abr.^  Fi?r- 
dict^  pL  17,  18.,  Procesy  pi.  72,    Venire  facias^  pi.  15, 
16,  is  cited,  with  other  authorities,  shewing  causes  for 
which  a  venire  de  novo  may  be  awarded.     In  Moun- 
ton  8f  WesCs  Case  (c)  an  objection  was  taken  that  the 
jury  had  eaten ;  and  the  fact  was  put  on  the  record, 
and  the  effect  discussed.     \Par'ke  B.     The  Court  of 
Error  always  could  give   a   right  judgment  in  favour 
of  the  defendant  in  the  indictment :  now,  by  stat.  1 1 
&  12    Vict.    c.  78.    s,  5.,    a   right  judgment    may   be 
given  against  him,  where  the  original  judgment  against 

(a)  1  M.^  W.  389.  (6)  9  M,  §•  W.  685. 

ie)  1  Lean,  132.     See  Downhcdland  CaUsfn/'s  Case,  A  Leon,  113. 
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, '        to  a   case  like  this,  it  is  not  easy  to  see  how  it  is 


^^^^        to  be  carried  into  effect.     In  the  note  to   Crould  v. 
The  QuisK.     Oliver  (a)   the    reporters  explain  the  difference    be- 
tween a  venire  de  novo  and  a  new  trial :  the  latter  is 
a  relief,  given  by  the  Court  in  the  exercise  of  a  dis- 
cretionary   power,    against    a   latent    grievance:    the 
former  is  matter  of  right  in  respect  of  some  thing  appear- 
ing on  the  record.     In  the  case  of  a  new  trial,  the  first 
trial  does  not  appear  on  the  record  at  alL     Some  ana- 
logy may  be  drawn  from  the  case  of  the  discharge  of  a 
jury,  which  was  much   discussed  in   Conway  v.    The 
Queen  (&),  where  the  fact  M  the  discharge  of  the  jury, 
and  the  reason  for  it,  appeared  by  plea  on  the  record, 
and  were  considered  by  the  Judges  on  a  writ  of  error. 
It  is  manifest  tfiat  this  is  necessary :  otherwise  a  Judge, 
who  expected  a  verdict  contrary  to  his  own  wishes, 
might  arbitrarily  discharge  the  jury ;  and  the  writ  of 
error  is  founded  on    the  assumption   that  the  Court 
below  may  do  wrong,  as  was  pointed  out  by  Coltman  J. 
and  by  Lord  Cottenham,  in  0*Connell  v.  The  Queen  (e). 
In  cases  which  are  only  technically  criminal,  as  for 
instance   cases   of  indictment  for  non-repair,    it  was 
doubted  whether  a  new  trial  could  be  granted  after  ver- 
dict for  the  defendant ;  Rex  v.  Sutton  (<f).  In  cases  of  new 
trial,  if  it  appeared  on  the  record  that  the  Court  below 
had  thought  the  verdict  on  the  first  trial  against  the 
evidence,  that  perhaps  might  be  properly  assumed  in 
the  Court  of  error  as  conclusively  shewing  that  it  was 


(a)  2  M.Sr  G.  2S8.  note  (&). 

(6)  7  Irish  Law  Rep,  149.     See  M,  C.  Newton* t  Cate,  IS  Q.B.I  16. 

(c)  n  a.  ^F.  155.  271.  392. 

{d)  5  B.  ff  Ad.  52.     See  note  (a)  to  Regina  ▼.  ChorUy^  12  Q.  i9.  515. 
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8a    [Parie  B.    In  Rex  v.  Mawbey  (a\  where,  upon  an  QueetCs  Bench, 

indictment  for  a  conspiracy,  two  defendants  had  been ' 

acquitted  and  two  convicted,  Lawrence  J.  said,  upon  an         King 

▼. 

application  on  behalf  of  the  last  two  for  a  new  trial.  The  Quksv. 
that  two  modes  had  been  suggested  to  meet  the  dif- 
ficulty arising  from  the  right  of  the  defendants  who  had 
been  acquitted  to  have  the  first  venire  on  the  record : 
"  The  one  was  to  alter  the  first  venire ;  the  other,  to 
make  an  entry  on  the  record  that  the  verdict  against 
two  of  the  defendants  was  improperly  given,  and  then 
to  award  a  new  trial  as  far  as  respected  them.  I  do 
not  know  that  the  first  mode  is  objectionable.  In  civil 
actions  no  notice  at  all  is  taken  on  the  record  of  the 
first  venire  when  a  new  trial  is  granted:  and  if  we 
were  to  grant  a  new  trial  in  this  case  in  respect  of  two 
of  the  defendants,  I  see  no  objection  to  altering  the 
first  venire  as  to  them  and  to  let  it  stand  as  to  the 
other  defendants  who  were  acquitted.  The  second 
mode  suggested  has  already  been  adopted ;  it  was  so  in 
K  V.  Robins  (b),  after  great  consideration ;  where  the 
Court  made  an  entry  that  it  appeared  to  them  that  the 
verdict  was  unduly  given,  therefore  the  verdict  is  by  the 
Court  set  aside  and  the  sheriff  is  commanded  to  sum- 
mon a  new  jury.  And  that  was  in  the  case  of  a  criminal 
proceeding.''  The  mode  in  which  the  record  in  Rex  v. 
Robins  (b)  was  made  up  is  stated  in  the  argument  in  Rex 
y.  Mawbey  {c).'^  In  Rex  v.  Mawbey  {d)  Lord  Kenyon 
certainly  asserts  in  very  broad  terms  the  right  of  the 
Court  to  grant  a  new  trial  in  cases  of  misdemeanour. 
That  case  was  assented  to  by  Coleridge  J.  in  Regina  v. 

(a)  6  T2?.  619.  640. 

(6)  Cited  in  Ru  v.  Mawbey,  6  T.  R,  626. 

{c)  6  T.  B.  626.  (r/)  6  T.  R,  638. 
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*^_  a  new  trial  on  the  ground  that  the  jury  was  impro- 

^^^^         perly  influenced :  it  should  seem  that  this  is  just  what 

Tbe  QusBv.  ought  not  to  be  placed  on  the  record.]  That  is  not 
the  state  of  things  now  before  the  Court.  In  Rex  v. 
Tremeame(b)  the  Court  granted  a  new  trial  after  a 
verdict  of  Guilty,  because  (though  without  collusion  by 
either  party)  a  person  not  summoned  on  the  panel  had 
served  as  juryman :  that,  more  properly,  was  ground 
for  error  in  fact  which  should  have  appeared  on  the 
record.  [Farke  B.  Is  this  properly  a  venire  de  novo  ? 
It  does  not  issue  upon  error  assigned.  Can  we  not 
say  that  we  see  this  to  be  only  a  grant  of  a  new 
trial  ?]  The  record  does  not  allow  that.  [^Parke  B. 
mentioned  Gray  v.  TJie  Queen  (c)  ]  The  plaintiff  in 
error  has  the  right  to  impeach  the  proceedings  of  the 
Court  below.  The  denial  of  a  bill  of  exceptions  in 
criminal  cases  fumbhes  no  just  analogy  the  other  way  : 
the  reasons  given  for  that  practice,  in  Vane's  Case  (<f), 
would  hardly  be  upheld  now.  [Alderson  B.  I  heard 
the  case  of  Rex  v.  Creevey  (e)  tried  before  Mr.  Justice 
Le  Blanc :  and  I  recollect  that  he  refused  to  receive  a 
bill  of  exceptions.]  That  case  was  mentioned  in  Kint/ 
v.  Simmonds {g)  in  the  House  of  Lords;  and  Lord 
Brougham  said  that  the  Statute  of  Westminster  the 
Second  (1  stat.  13  Ed.  1.  c.  31.)  was  distinctly  held  to 
apply  to  misdemeanours  in  Rex  v.  Creevey  («).     \_Alder' 


(a)  9  Q.  B,  824.  842. 

(6)  5  B,^  a  254.  (c)  11  a  5-  F.  427. 

(c^)  A'efyng,  14,15,     See  note  to  Vane*t  Cote,  6  How,  St,  7r.  131,  IS 2. 
(e)  See  the  case  in  Banc,  1  3/.  $■  S,  273.,  where  a  rule  for  a  new  trial, 
on  the  ground  of  misdirection,  was  moved  for  and  refused. 
{g)  I  H.  Ldt  Co,  754.  764. 
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smi  R     Then  why  did  not  Lord  Brougham  riuse  the   Q^^nU  Benck, 

.                                 1849. 
question,  as  counsel  for  the  defendant,  in  Rex  v.  Cree-  L__ 

wy  (a)  ?   He  moved  for  a  new  triaL]  Rex  v.  Mawbey  (6)         ^^"^ 

was  mentioned  in  Regina  v.  Gamble  (c).  and,  so  far  as    '^^  Q«mk. 

relates  to  the  power  of  granting  new  trials,  was  not 

disputed. 

Next,  the  record  of  the  indictment  sets  out  that  it 
**  was  presented,'*  instead  of  ^*  is  presented,"  which  is 
wrong ;  Rex  v.  Perin  (rf). 

Further,  the  language  of  the  judgment  is  irregular 
and  unmeaning.  It  passes  one  sentence  o»f  imprison-^ 
ment  for  *^'the  oflfence  charged "  **  in  and  by  each  and 
every  coont.^  [Mknle  J.  Tiie  verdict  finds  that  he  has 
done  all  that  he  is  chained  with :  upon  that  he  is  liable  to 
the  punishment.  If  your  complaint  is  that  the  word 
^  offence  "  is  used  instead  of  **  offences,"  the  question 
becomes  merely  one  of  grammar.  Fiarke  B.  I  think 
the  judgment  means  that  he  is  to  be  imprisoned  for  the 
same  period  of  eight  months  for  each  offence ;  the 
*'  eight  calendar  months  now  next  ensuing.'']  In  Rex 
V.  Salomons  {e)  a  similar  objection  was  sustained ;  and, 
in  Rex  v.  Powell  {g\  Lord  Tenterden^  though  be  dis- 
tinguishes  between  the  words  **  misdemeanour "  and 
**  offence,"  holding  the  former  to  be  nomen  collectivum, 
yet  appears  not  to  deny  the  propriety  of  the  objection 
to  the  use  of  the  word  **  offence."     \^Parke  B.    Suppose 

(a)  See  ante,  p.  3&.,  and  note  («),  ibid. 

(6)  6  r.  R,  619.  (c)  16  A/.  ^  W,  384.  412. 

(</)  2  SaumL  393.  The  word  "  was  "  appears  to  be  only  part  of  the 
Bvrstive,  in  this  Court,  of  what  took  place  before  the  certiorarii  and  to 
be  therefore  proper. 

(e)  1  T.  IL  249. 

(g)  2  B.^  Ad.  75.  See  RyalU  v.  The  Queen,  11  Q,  B,18l,;  Camp* 
Ua  t.  The  Queen^  11  Q,  B.  799. 
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.  'Wtimtf  xiF.    the  word  "  matter  "  had  been  used.!     That  would  be 

1849.   .  ^ 
very  vague. 

Kino 

V. 

The  QvKSM.  Parke  B.  We  should  like  to  see  the  precedent  in 
Rex  V.  Robins,  mentioned  in  Rex  v.  Mawbey  {a).  We 
shall  affirm  the  judgment,  as  to  this  point,  without  call- 
ing on  the  counsel  for  the  defendant  in  error,  if  we  find 
that  precedent  agreeing  with  the  present  record.  The 
only  question  as  to  the  form  of  entry  would  be,  whether 
there  is  error  in  putting  on  the  record  this  reason  for 
ordering  a  new  trial,  instead  of  simply  ordering  it.  I 
do  not  see  why  this  form  should  not  be  pursued.  It  is 
true  that  in  civil  cases  no  entry  is  made  as  to  the  first 
trial,  when  a  second  trial  is  ordered ;  and  it  is  desirable 
that  there  should  be  none,  because  no  writ  of  error  would 
lie  on  the  order  for  a  new  trial :  and  that  course  might 
be  also  pursued  in  criminal  cases.  But  I  see  nothing 
erroneous  in  adopting  this  form :  and,  if  we  find  pre- 
cedent for  it,  we  shall  affirm  the  judgment. 

As  to  the  time  of  swearing  the  affidavit,  it  is  the 
constant  practice  to  swear  it  before  the  writ  of  summons 
issues. 

The  other  Judges  concurred. 

Aldebson  B.  As  to  the  question  respecting  the 
bill  of  exceptions,  you  will  probably  find  some  informa- 
tion in  Sir  Z).  Evanses  Collection  of  Statutes  (b). 

(C  Clark  was  to  have  argued  for  the  Crown.) 

Cur.  adv.  vult. 

On  the  next  day  (June  14th), 

(a)  6^  T.  B.  6S6.  (6)  See  toI.  3.  p.  841.  note  (1),  Sd  cd. 
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Volume xir.    so  given   against  them  as  aforesaid:"  then  followed 

*___   several  continuances  by  cur.  adv.  vult.,  and  an  appear- 

KiHo         ance,  on  the  last  day  given,  by  the  Coroner  and  W. 

The  Qaicir.  Smith  and  H.  Smithy  and  prayer  of  judgment :  **  where- 
upon, all  and  singular  the  premiaes  bang  seen"  &c., 
''because  it  appears  to  the  said  Court  here  that  the 
said  verdict,  so  given  against  the  said  William  Smith 
and'  Henry  Smith  as  aforesaid,  was  unduly  given. 
Therefore  the  said  verdict,  so  far  as  respects  the  said 
William  Smith  and  Henry  Smithy  is  by  the  Court 
here  vacated  and  made  void;  and,  all  other  process 
ceasing  against  the  jury  before  impanelled,  the  sheriiF 
of  the  said  county  of  Monmouth  is  commanded  that 
he  cause  a  jury  anew  thereupon  to  come  before  our 
said  Lord  the  King,  on "  &c.,  wheresoever  &c.,  "  by 
whom  the  truth  "  &c.,  "  to  try  upon  their  oath  whe- 
ther the  said  William  Smith  and  Henry  Smith  are, 
or  either  of  them  be,  guilty  of  the  premises  aforesaid, 
or  not ;  because  as  well  the  said  JS.  H.  JL,  who  for  our 
said  Lord "  &c,  ''  as  the  said  W.  S.  and  H.  S  have 
thereupon  severally  put  themselves  upon  that  same  last 
mentioned  jury.  The  same  day  is  given  "  &c  '*  At 
which  time  "  &c  (a).  The  other  record  was  of  Michael^ 
ma^  term  1833,  Rex  v.  Hodgson  and  three  others^  one  of 
whom  was  acquitted,  three  convicted :  there  was  a  new 
venire  as  to  the  three  who  were  convicted ;  and  the 
entry  corresponded  in  form  to  that  in  Bex  v.  Smith. 

Parke  6.     That  is  quite  sufficient  to  authorise  us 
in  affirming  the  judgment  in  the  present  case. 

Judgment  affirmed. 

(a)  Tlie  Reporters  are  informed  by  Mr.  I^obinson,  the  Master  of  the 
Crown  office,  that  this  entry  was  drawn  by  himself  from  the  record  in 
Rex  V.  R(^ins, 
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Queen* s  Bench, 

1849, 


The  Queen  against  Gbant  and  Others. 

PASHLEY,  in  Micliaelmas  term  1847,  obtained  a  By  the  rules  of 

-^  I  ir  xu  X  •       ^1  •  *      ^  Friendly  so- 

role  caUing  on  the  prosecutors   m  this   case    to  ciety>  any 
shew  cause  why  the  followiug  order,  which  had  been  ^/^^y  nuieas 
brought  up  by  certiorari,  should  not  be  quashed  for  »n«Pf^'«  ^ 

^  r      ^  '  1  working  was  to 

insufficiency.  receive,  as 

long  as  he  con- 
tinued unable 
to  work»  a  weekly  allowance,  and  was  not  allowed  to  do  any  kind  of  work  except  receiving 
or  paying  money,  giving  vert>al  orders  or  signing  his  name ;  any  member  attempting  to 
de^ud  the  Society  was  to  be  excluded :  all  matters  in  dispute  between  the  Society  and 
any  individual  member  were  to  be  referred  to  arbitration  ;  tlie  arbitrators  were  to  hear  evi- 
dence on  both  sides,  and  their  decision  was  to  bind  all  parties  and  be  final. 

Justices,  under  sUt.  4  &  5  W.  4,  c.  40.  i,  7.,  made  an  order,  finding  that  it  was  proved 
before  them,  on  oath,  that  J,  had  been  a  member  for  eighteen  months ;  thar,  by  the  rules, 
daputes  were  to  be  referred  as  above ;  that,  for  nine  calendar  months,  J,  was  by  illness 
remitted  incapable  of  working,  and  received  a  weekly  allowance,  till  the  Society  refused 
to  pay  bim,  and  expelled  him  ;  that  a  dispute  thereon  arose,  which  was  referred  to  arbi- 
trators in  pursuance  of  the  rules ;  that  the  arbitrators  had  been  called  on  by  J.  to  hear 
evidence  on  both  sides,  and  to  make  their  award,  but  had  whoUy  neglected  arid  refused  to 
ouke  such  award ;  that  J.  complained  to  a  justice,  and  obtained  a  summons  against  the 
l^esident,  who,  with  J,,  appeared  before  the  justices  making  the  order ;  and  the  justices  by 
the  order  found  the  allegations  to  be  true,  and  ordered  /.  to  be  reinstated  in  the  Society. 

The  order  was  brought  up  by  certiorari,  and  motion  was  made  to  quash  it,  on  affidavit 
that  the  parties  had  met  before  the  arbitrators,  when  evidence  was  given  on  the  part  of  the 
Society,  and  J.,  being  called  upon  for  his  defence,  said  that  the  evidence  was  true,  adding 
that  he  had  witnesses  as  to  his  character  (which  was  not  in  dispute),  and  no  other  wit- 
Dtr^^es :  whereupon  the  arbitrators  awarded  that  J.  should  be  expelled  ;  and  that  these  facts 
kui  been  proved  before  the  justices. 

In  answer,  it  was  sworn  that  J.  had  been  charged  with  an  act  amounting  to  working 
while  receiving  the  allowance  ;  that  he  had,  at  the  meeting  before  the  arbitrators,  tendered 
evitieoce  material  to  the  merits  of  ttie  case ;  but  that  the  arl)itrators  had  refused  to  hear 
it.  and  had  decided  ex  parte  on  the  evidence  given  for  the  Society ;  and  that  J,  had  not 
uated  as  alleged  in  the  affidavit  on  the  other  side. 

Held :  that  the  finding  by  the  justices  of  the  arbitrators  having  neglected  to  award  was 
noc  conclusive,  that  being  a  fact  preliminary  to  tlie  jurisdiction  of  the  justices:  but  that, 
there  being  contradictory  evidence  before  the  justices  on  the  question  wliether  the  arbi- 
trators had  refused  to  hear  evidence  on  behalf  of  J.,  the  justices  were  warranted  in  con- 
^'dtnng  the  refusal  proved ;  and,  if  tliey  did  so  consider,  in  finding  that  there  was  no 
sKard  according  to  the  rules  of  the  Society  ;  and  therefore  that  their  order  was  not  made 
without  jurisdiction,  and  was  good. 

It  was  deposed  that  the  Society  was  formed  within  the  borough  of  Leedt,  which  is  within 
the  West  Riding  of  Yorkshire,  but  has  a  Court  of  Quarter  Sessions,  and  justices  with 
exclusive  jurisdiction;  that  all  the  meetings  were  held,  and  all  the  business  transacted, 
aikd  the  award  made,  within  the  borough;  but  that  J.  resided,  and  the  act  with  which  he 
Ta«  charged  took  place,  in  the  West  Riding,  without  the  borougli. 

Held;  that  the  justices  of  tlie  West  Riding  had  jurisdiction  to  hear  /.  's  complaint  and 
make  the  order. 
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"  To  the  President,  Stewards  and  Members  of  the  friendly  society 
called  The  Leeds  Phitanthropic  Society^  held  at  Leeds^  in  the  West  Riding 
of  the  county  of  York. 

**  West  Riding  of  Yorkshire,  to  wit.  Be  it  remembered  that  it  is  now 
here  proved  to  us,  the  undersigned  Joseph  Holdsworth,  Edward  Tew  and 
John  George  Smyth  Esquires,  three  of  Her  Majesty's  justices  of  the 
peace  acting  in  and  for  the  West  Riding  of  the  county  of  ForXr,  upon  oath, 
on  the  hearing  of  the  complaint  hereinafter  mentioned,  that  Philemon 
JaqueSj  of  Wakefield  in  the  said  Riding,  shoemaker,  for  eighteen  calen- 
dar months  and  upwards  before  the  making  of  the  said  complaint,  had 
been  and  was  admitted  a  member  of  a  certain  friendly  society,  called 
The  Leeds  Philanthropic  Society,  duly  established  and  bolden  at  Leeds,  in 
the  said  Riding,  under  a  certain  act  '*  &c.  (10  G.  4.  c.  56.),  *<  *  To  conso- 
lidate and  amend  the  laws  relating  to  friendly  societies'  (a),  pursuant  to 


(a)  Sect.  87  enacts  :  « that  provision  shall  be  made  by  one  or  more  of 
the  rules  of  every  such  society,  to  be  conBrmed  as  required  by  this  act, 
specifying  whether  a  reference  of  every  matter  in  dispute  between  any 
such  society,  or  any  person  acting  uuder  them,  and  any  individual  mem- 
ber thereof,  or  person  claiming  on  account  of  any  member,  shall  be 
made  to  such  of  his  Majesty's  justices  of  the  peace  as  may  act  in  and  for 
the  county  in  which  such  society  may  be  formed,  or  to  arbitrators  to  be 
appointed  in  manner  hereinafter  directed.**  The  section  then  specifies 
how  arbitrators  are  to  be  appointed.  **  And  whatever  award  shall  be 
made  by  the  said  arbitrators,  or  the  major  part  of  them,  according  to  the 
true  purport  and  meaning  of  the  rules  of  such  society,  confirmed  by  the 
justices  according  to  the  directions  of  this  act,  shall  be  in  the  form  to  this 
act  annexed,  and  shall  be  binding  and  conclusive  on  all  parties,  and  shall 
be  final,  to  all  intents  and  purposes,  without  appeal,  or  being  subject  to 
the  controul  of  one  or  more  justices  of  the  peace,  and  shall  not  be 
removed  or  removable  into  any  court  of  law,  or  restrained  or  restrainable 
by  the  injunction  of  any  court  of  equity.*'  Provision  is  then  made  for 
enforcing  performance  of  the  award  by  summons  before  two  justices,  and 
distress. 

Sect  28  enacts  :  that,  if  the  rules  direct  that  any  matter  in  dispute  be 
*<  decided  by  justices  of  the  peace,** "  any  such  justice,'*  on  complaint,  may 
grant  a  summons ;  and  it  shall  be  lawful  **  for  any  two  justices*'  to  hear 
and  determine  the  complaint  according  to  the  rules  of  the  society  -.  and 
provision  is  made  for  enforcing  any  adjudication  they  may  make  for  pay- 
ment of  money. 

Stat.  4  8c  5  W.A,  c.  40.  (« to  amend  an  act  of  the  10th  year  of  His  late 
Majesty  King  George  the  Fourtli,  *  to  consolidate '  '*  &c.)  recites,  in  sect.  7, 
the  provision  of  the  former  act  for  referring  to  justices  or  arbitrators,  and 
enacts :    **  That  when  the  rules  of  any  society  provide  for  a  reference  to 


TuK  Queen 

V. 
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Volume  XIV.     a  dispute  did  thereupon,  on  the  Sd  day  of  Nofsembery  arise  between  the 
1849.  uud  P,Jaqv£i  and  the  said  Society  touching  the  said  eipulsion  and  ex- 

clusion, he,    the  said  P.  Jaqmei,  then  and  there  asserting  to  tlie  said 
Society  that  liis  aforesaid  expulsion  and  exclusion  was  then  and  there 
GaANT.  wrongful,  and  that  he,  the  said  P.  JaqueSf  ought  forthwith  to  be  restored 

to  the   full  enjoyment  of  his  rights  as  a  member  of  the  said  Society : 
which  said  assertions  were  then  and  there  denied  by  the  said   Society. 
That  the  said  P.  Jagues  thereupon,  on  the  3d  day  of  November  aforesaid . 
made  application  there  to  James  Ingham,  then  and  there  being  the  presi- 
dent for  the  time  being  of  the  said  Society,  for  the  purpose  of  having  the 
said  dispute  settled  by  arbitration,  pursuant  to  the  said  rules,  orders  and 
regulations,  and  to  the  provisions  of  the  said  statutes  in  such  case  made 
and  provided  :    and  tlie  said  P.  Jaques  and  the  said  Society  thereupon 
referred  the  said  matter  in  dispute  to  IViUiam  Fieldhoute,  WiUiam  Mar- 
ghall  and  John  Darby,  arbitrators  appointed  in  that  behalf  pursuant  to 
the  said  rules,  orders  and  regulations  and  the  provisions  of  the  statutes 
in  such  case  made  and  provided,  who  should  hear  evidence  on  both  side*, 
and  finally  decide  the  said  matter  in  difference."     That,  ••  though  (he  said 
arbitrators  had  often,  before  tlie  making  of  the  said  complaint,   been 
called  upon  by  the  said  P.  Jaques  to  hear  evidence  on  both  sides  touch- 
ing the  said  matter  in  dispute,  and  to  make  their  award  therein,  they  the 
said  arbitrators  have,  until  and  at  the  time  of  the  making  of  the  said  com- 
plaint, and  from  thence  continually  hitherto,  wholly  neglected  and  re- 
fused so  to  do,  and  still  neglect  and  refuse  so  to  do.     And  that  the  «aid 
P.  Jaques  afterwards,   to   wit  on   the  21st  day  of  December  now  last 
past,  at  Wakefeld  in  the  said  Riding,  did  make  his  complaint  to  John 
George  Smyth,  Esquire,  one  of  her  Majesty's  justices  of  the  peace  acting 
in  and  for  the  said  Riding  and  then  residing  within  the  said  Riding." 
The  order   then  recited  a  complaint  upon  oath  by  Jaques,  before  the 
single  justice,  stating  (substantially  as  above)  that  he  was  a  member 
of  the  Society,   that   the    rules  provided  for  a  reference  to  arbitrators, 
that  be  had   been    a   member  for  eighteen   months,  and  had  for  nine 
months  then  last  past  been  rendered  by  illness  incapable  of  working,  and 
had  received  his  allowance  until  the  24th  October,  and  had  been  expelled 
on  the  2d  Noi^ember^  without  cause  ;  that  a  dispute  had,  in  consequence, 
arisen  between  him  and  the  Society,  and  he  had  applied  to  Ingham  for 
the  purpose  of  its  being  settled  by  arbitrators,  <*  but  the  said  arbitrators 
had  neglected  and  refused,  and  still  did  neglect  and  refuse,  to  make  any 
award   in   the  premises.      Wherefore   the  said    P.  Jaques  prayed  tliat 
George  Grant,"  president  of  the  Society  for  tlie  time  being,  **  might  be 
summoned  to  answer  the  said  complaint,  and  that  two  of  Her  Majesty *8 
justices  of  the  peace  for  the  said  Riding  might  bear  and  determine  the 
matter    in    dispute,     pursuant     to    the    statutes    in    such   case    made 
and    provided.        And    be    it    furtlier    remembered    that    thereupon " 
&C. ;  tlie  order  then  set  forth  that  Grant  had  been  summoned,  and  the 
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and  It  was  further  deposed  that  a  meeting  before  the 
arbitrators,  for  the  hearing  of  the  said  parties,  was 
''  duly  appointed,  touching  the  matters  in  difference ; 
of  which  said  meeting  the  said  P,  Jaques  had  due  no- 
tice :  and  that  the  said  arbitrators  and  the  said  parties, 
including  the  said  P.  Jaques^  met  accordingly  on  the 
30th  day  of  November  now  last,  at  Leeds  aforesaid,  and 
then  and  there  entered  upon  the  said  reference.  That 
evidence  on  the  part  of  the  said  Society  was  given  at 
the  said  meeting  before  the  said  arbitrators,  in  the  pre- 
sence and  hearing  of  the  said  P.  Jaques  ;  and  that  the 
said  P.  Jaques  was  then  and  there  called  upon  to  make 
his  defence  touching  the  charges  and  the  matters  in 
dispute  aforesaid ;  and  that  he,  the  said  P.  Jaques,  then 
said  that  the  evidence  which  had  been  then  given  on 
the  part  of  the  said  Society  was  true,  but  that  he  had 
several  witnesses  to  speak  as  to  his  character  and  al- 
leged sickness:  and  that  the  said  arbitrators  then 
enquired  of  him,  the  said  P.  Jaques^  whether  he  had 
any  further  evidence  to  offer  touching  the  matters  in 
dispute  before  them ;  and  that  he  then  stated  that  he 
had  not  any  witnesses,  except  such  witnesses  as  spoke 


Rule  1 9,  contains  provisions  for  the  burial  of  members,  varying  ac- 
cording as  they  die  within  five  miles  of  Leeds  Bridget  or  beyond. 

Rule  21  provides  that,  if  the  president,  &c.,  or  any  member,  attempt 
to  defraud  the  Society  **  in  any  case  whatever,  all  such,  against  whom 
clear  proof  is  made  to  the  committee,  shall  be  excluded.** 

Rule  26.  **  That  all  matters  in  dispute  between  tliis  Society,  or  any 
person  acting  under  it,  and  any  individual  member  or  person  claiming  on 
account  of  any  member  shall  be  referred  to  arbitration,  pursuant  to 
loth  Geo.  IV.  cap.  56,  sec.  27."  Provision  is  then  made  for  the  appoint- 
ment of  arbitrators ;  as  to  which  no  point  arose  in  the  case.  **  Such 
arbitrators  shall  hear  evidence  on  both  sides,  and  their  decision  binding  to 
all  parties,  and  shall  be  final." 
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Foiume  XIV.    situate  at   Wakefield.     That  no  part  of  Wakefield,  or 

'        the  parish   of   Wakefield,   is   within   the   borough   of 

The  QuKii  jr^^^  j^  ^^e  West  Riding,  That,  from  14th  March 
Graht.  1846  to  24th  October  1846,  Jaques  was  hj  illness 
rendered  incapable  of  working;  that,  from  4th  No^ 
vemb€rl^4i5,  he  had  resided  at  Wakefield,  and  that  he  had 
never  resided  or  carried  on  business  within  the  borough 
of  Leeds,  or  elsewhere  except  at  Wakefield.  "  That, 
on  the  2d  of  November  1846,  the  said  Society,  at  a 
club  night  thereof,  held  in  the  said  Kiding,  charged  this 
deponent  ^  {Jaques)  "  with  haying,  at  Wakefield  afore- 
said, on  the  23d  day  of  October  1846,  yiolated  the  twelfth 
rule  of  the  said  Society,  by  reaching,  from  a  window 
in  the  house  of  this  deponent,  situate  at  Wakefield 
aforesaid,  a  glass  containing  a  spice  walking  stick  of 
the  value  of  one  halfpenny,  and  receiving  one  half- 
penny for  it,  the  reaching  of  which  said  glass,  and  re- 
ceiving one  halfpenny,  the  said  Society  then  and  there 
alleged  was  working,  no  member  being  allowed  to  do 
any  work  during  the  time  he  was  receiving  the  benefit 
specified  in  the  said  twelfth  rule."  That  Jaques  denied 
that  he  had  done  any  work ;  but  was  expelled.  That  he 
attended,  with  material  witnesses  (named),  on  a  day  and 
at  a  place  appointed  by  the  Society  for  hearing  before 
the  arbitrators  the  matters  in  dispute ;  but  none  of  the 
arbitrators  attended :  and  that  he  again  attended,  with 
the  same  witnesses,  on  another  day  and  at  a  place 
named  by  the  Society;  and  that  the  Society  there 
charged  him,  before  the  arbitrators,  with  violating  tie 
twelfth  rule  by  the  act  before  mentioned,  and  did  not 
prefer  any  other  complaint  and  charge.  "  That  evi- 
dence on  the  part  of  the  said  Society  was  8»>en  at  the 
siud   last  mentioned   meotin^   lict'ore   the  arbitrators. 
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informed  the  said  arbitrators  that  he  had  eyidcncc 
touching  the  matters  in  dispute^  and  the  merits  of 
the  said  matters  in  dispute ;  and  that  his  said  witnesses 
were  in  one.  of  the  rooms  of  the  said  house  at  which 
the  said  last  mentioned  meeting  was  held,  r^g^dj  and 
willing  to  give  their  evidence  on  behalf  of  this  deponent ; 
and  that  the  said  arbitrators  then  refused  to  hear  the 
said  evidence  or  examine  this  deponent's  witnesses." 
"  That  the  said  "  &c.  (the  witnesses  for  Jaques  before 
named)  "were  material  and  necessary  witnesses  for 
and  on  the  behalf  of  this  deponent,  touching  the  said 
matters  in  dispute  and  the  merits  "  &c  ;  and  that  the 
said  witnesses,  or  any  of  them,  were  not  to  speak  as  to 
the  character  and  alleged  sickness  of  this  deponent.  That 
the  said  arbitrators,  or  any  of  them,  could  not  decide 
the  said  matters  in  dispute  justly,  candidly  and  im- 
partially, on  the  ex  parte  evidence  on  the  part  of  the 
said  Society,  and  without  hearing  the  evidence  on  be- 
half of  him  this  deponent  touching  the  merits  of  the  said 
matters  in  dispute."  "  That  the  said  dispute  and  matters 
in  difference  did  not  arise  and  take  place  at  and  within 
the  borough  of  Leeds  aforesaid,  but  at  Wakejield  afore- 
said."' That  it  was  proved  on  oath,  before  the  three 
justices,  that  the  arbitrators  "  had  neglected  and  re- 
fused to  hear  evidence  on  behalf  of  him,  the  said  com- 
plainant,  and  touching  the  merits  of  the  said  matters  in 
dispute ;  contrary  to  the  26th  rule  of  the  said  Society 
and  the  said  statutes."  The  witnesses  named  also 
deposed  that  they  had  attended  to  give  evidence  for 
Jaques^  "  touching  the  said  matters  in  dispute,  and  the 
merits  of  the  said  matters  in  dispute,"  without  hepn'ng 
•  which  the  arbitrators  could  not  decide  jupt^j^* 
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FoiumtXiv.    to  begin  the  inquiry.     The  argument  on  the  other 
]__  side  must  go  the  length  of  shewing  that  the  justices 

The  Quim      would  have  had  no  jurisdiction  though  it  had  appeared 
Gaant.        to  them  that  the  award  had  been  made  without  either 
side  being  heard.     [Lord  Denman  C.  J.  The  afSdavits 
in  support   of  the  rule   say   that   the   only   evidence 
offered  and  rejected  was  as  to  the  health  and  cha- 
racter.    If  you  say  that  is  material,  I  think  you  fiul : 
if  you  say  there  was  other  evidence,  you  are  contra- 
dicted.]    If  there  be  a  contradiction  as  to  fact,  the 
Court  will  uphold  the  finding  of  the  justices.     A  bad 
award  is  no  award.     Harding  y.  Holmes  (a)  indeed  con- 
tradicts this :  and  in  Wills  v.  Maccarmiek  (ft)  it  was  de- 
dded  that,  on  Nil  debet  pleaded  to  debt  on  award,  it  could 
not  be  shewn  that  the  arbitrators  had  acted  corruptly. 
The  former  of  these  decisions  cannot  be  supported; 
the  latter,  if  correct,  is  so  only  with  regard  to  the 
particular  form  of  pleading.    Braddick  v.  Thompson  (c) 
goes  farther  still,  and  decides  that  no  plea  can  nuse  the 
question.     That  case  was  acted  upon  in  Grazebrook  v. 
Davis  (d),  where,  however,  the  plea  seems  to  have 
been  held  insufficient  to  raise  the  objection.     In  Hol-^ 
land  V.  Brooks  (e)  it  was  laid  down  that  a  rule  for  an 
attachment  cannot  be  resisted  on  the  ground  of  defects 
not  appearing  on  the  face  of  the  award ;  and  Brazier 
V.   Bryant {g)  confirms  this:  and   the  rule  is  so  far 
reasonable^   as  the  party  moving  for  the  attachment 
has   no  opportimity  of  answering.     But  Lord    Coke^ 
in  James  Osbom^s    Case{h),  assumes  no  arbitrement 

(a)  1  WUs,  122.  (()  2  Wiit.  148. 

(c)  8  Ea$i,  344. 

(d)  5  B.i^  a  534.     See  WiUou^hby  y.  WiOoughbyy  9  Q.  ^.  923. 
(tf)  6  r.  B.  161.  is)  a  Bing,  167. 
(A)  \ORep.  130  a.  131b. 
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and  a  void    arbitrement  to   be  **  all   one   in   law."  Queen*s  Bench. 

[^JFightman  J.    Is  he  speaking  of  defects  on  the  face  of  '___ 

the  award  ?    In  Fisher  v.  Pimbley  (a)  an  award  reciting     "^^  Qumw 
the  terms  of  the  submission  and  shewing  an  incon-       Grami. 
sistency  with  those  terms  was  held  to  be  no  award.] 
When  the  award  is  impeached  for  want  of  authority  to 
act,  it  dearly  is  competent  to  shew  matter  not  apparent 
on  the  award  itself.     In  Rudston  and  Yate^s  Case(b) 
an  action  of  debt  was  brought  on  a  bond  conditioned 
to  perform  an  award;   and  the  defendant  pleaded  No 
award:  it  appeared^  by  special  verdict^  that  one  of 
the  parties  to  the  submission,  not  a  party  to  the  action, 
was  an  infant  at  the  time  of  the  submission :  and  judg- 
ment was  given  for  the  defendant.     Suppose  a  sub- 
mission were  to  the  award  of  i^  majority  of  three  arbi- 
tntors,  and  two  acted  without  the  third  being  sununoned. 
[Celeridffe  J.  In  these  cases,  the  authority  has  never 
Tested.]     The  case  last  put  might  almost  be  termed 
one  of  defective  procedure.     The  language  of  Hul^ 
faei  B.  in  Bex  v.  Bingham  (c)  seems  to  carry  the  prin* 
ople  of  avoiding  an  award  for  invalidity  beyond  the 
case  of  a  defect  apparent  on  the  award.     In  Hickes  v. 
CrackneU{d)  debt  was  brought  on  a  bond  conditioned 
for  the   payment  of  an  annuity;  and  the  defendant 
pleaded    that    no    memorial   was   enrolled   containing 
names  of  witnesses,  date  of  bond,  &c.,  and  pecuniary 
consideration:   replication,   that  a  memorial  was   en- 
rolled, which  was  set  forth,  with  verification  by  the 
i^oord:  rejoinder,  that   the  memorial  contained  false 
statements  of  fact :  and  this  was  held  a  good  rejoinder 

(a)  U  £ajt,  188.  (Jb)  March,  141. 

(c)  3  r.  ^  /.  101.  1 10.  (d)  S  M.  &•  W.  72. 

£  4 
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1849. 
' held  that  a  plea  that  the  arbitrator  did  not  duly  make 

The  Quim  ^^^  ^^^^^Yi  his  award  concerning  the  premises  re- 
Gaamt.  ferred  would  have  been  supported  by  evidence,  dehors 
the  award,  that  the  award  did  not  dispose  of  all  the 
issues.  Accordingly,  in  Dresser  v.  Stansfield{b\  it 
was  decided  that,  in  an  action  of  debt  on  an  award,  a 
special  plea  shewing  that  the  arbitrator  had  not  awarded 
on  all  the  issues  was  bad  on  special  demurrer,  as 
amounting  to  a  traverse  of  the  award  having  been 
made. 

Secondly,  it  is  objected  that  the  justices  had  no 
jurisdiction  in  respect  of  place.  The  statute  gives 
them  jurisdiction  as  arbitrators:  it  is  not  exercised 
under  their  general  commission.  Sect.  27  of  stat. 
10  &.  4.  c.  56.  requires  that  the  rules  shall  specify 
whether  reference  of  the  disputes  is  to  be  made  to 
justices  of  "  the  county  in  which  such  society  may  be 
formed,''  or  arbitrators.  By  the  interpretation  clause, 
sect,  38,  **  county "  will  "  include  county,  riding, 
division,  or  place.*'  But,  as  these  rules  have  directed 
that  the  reference  shall  be  to  arbitrators,  no  justices 
could,  as  such,  act  under  this  statute :  if  they  could,  it 
might  be  questioned  whether,  as  Leeds  is  within  the 
ambit  of  the  Kiding,  the  Kiding  justices  might  not  act. 
Then  stat.  4  &  5  fF.  4.  c.  40.  s.  7.  enacts  that,  when 
the  rules  refer  the  disputes  to  arbitrators,  and  they 
have  neglected  or  refused  to  make  the  award,  "  any 
justice  of  the  peace  "  may  summon  the  trustees  &c.,  and 
**  any  two  justices  "  may  hear  and  determine.  Sup- 
posing this  to  be  restrained  by  the  langu£^e  of  the 
earlier  statute,  still  it  does  not  appear  that  this  Society 

(a;  S  M.^  W.  50.  (6)  14  Af.  j-  W,  82i>. 
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. !__  trators  refused  to  hear  evidence  touching  the  merits. 

The  QuxxK  Bq^  ^q  affidavit  does  not  even  raise  this  point  pro- 
Gaamt.  perly ;  for  it  is  not  deposed  in  what  respect  the  evi- 
dence was  to  affect  the  merita  And  it  b  dear  that  a 
mere  misruling  of  the  arbitrators  as  to  materiality  of 
evidence  does  not  constitute  a  neglect  to  act ;  if  it  did, 
it  would  also  support  a  plea  that  no  award  had  been 
made:  but  a  series  of  cases,  many  of  which  have 
been  cited  on  the  other  side,  shew  that  that  is  not  so ; 
Braddick  v.  Thompson  {a)^  Grazebrook  v.  Davis  {b\ 
Johnson  v.  Durant{c)y  and  the  authorities  in  notes  (3), 
(A)  and  (/)  to  Veale  v.  Warner  (d).  Cases  in  which 
this  Court  has  refused  to  interfere  by  mandamus, 
where  the  tribunal  below  has  exercised  its  judgment, 
are  analogous  in  principle.  Such  are  Rex  v.  The 
Justices  of  Cumberland  (c),  Rex  v.  The  Justices  of  Car^ 
narvon  {g\  Rex  v.  Justices  of  Cambridgeshire  {h\  Rex 
V.  The  Justices  of  Leicestershire  (t).  Rex  v.  The  Justices 
of  Monmouthshire  {k\  Regina  v.  Kesteven  (I)  and  other 
cases  overruling  Regina  v.  The  Justices  of  Carnarvon-- 
shire  (m)  and  Regina  v.  JTie  Justices  of  The  West 
Riding,  (n) ;  and,  as  to  a  certiorari,  another  case  of  Rex 
V.  The  Justices  of  Monmouthshire  {o).  [Lord  Den^ 
man  C.  J.     All  these  authorities  are  against  you,  if 

(a)  8  Bast,  344.  (6)  SB.^C.  534. 

(c)  2B,^  Ad,  995.  (ji)  1  Wma.  Saund.  337  a.  (6th  ed. ) 

(je)  I  M,^  S,  190. 

{g)  4B,^  Aid,  86.     See  the  judgment  of  Holroyd  J. 
(A)  1  DowL  ^  R.825,  (i)  I  M.  (f  S,  442. 

{k)  4B.4;  a  844. 

(0  3  Q.  ^.  810.  See  Regina  ▼.  Deputies  of  Freemen  of  Leicester,  15  Q. 
B.  671. 

(m)  2  Q.  B.  325.  (n)  2  Q.  B.  331. 

(o)  6  B.^  a  137. 
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Mildenhall  Savings  Bank  (a)  shew  the  disposition  of 
the  Courts  to  leave  these  questions  to  the  decision  of 
arbitrators.  The  cases  cited  on  the  other  side,  where 
the  award  shewed  that  the  submission  had  not  been 
pursued^  or  where  the  submission  was  itself  invalid,  are 
inapplicable.  There  is  nothing  in  GUborne  v.  Hart  {b) 
and  Dresser  v.  Stansfield {c)  which  goes  farther  than  to 
shew  that  an  award  may  be  impeached  where  it  appears, 
even  by  matter  dehors  the  award,  not  to  be  made  de 
prsemissis. 

Secondly,  the  justices  of  the  West  Biding  could 
not  act  in  the  matter,  inasmuch  as  the  Society  was 
formed  at  Leeds.  Stress  is  laid  on  the  words,  in 
Stat.  4  8c  5  PF.  4.  c.  40.  s.  7.,  "  any  two  justices : " 
but,  if  that  be  a  correct  argument,  the  order  might 
have  been  made  by  justices  of  Middlesex.  Such 
words  apply  only  to  justices  having  jurisdiction  in  the 
place,  either  by  common  law  or  statute ;  In  the  Matter 
of  Peerless  (d).  Then  it  is  said  that  Jaques  resided 
out  of  Leeds^  and  that  the  act  which  gave  rise  to  the 
dispute  occurred  also  out  of  Leeds.  But,  as  before 
argued,  if  the  residence  and  the  act  had  been  in  Middle^' 
sexy  would  justices  of  Middlesex  have  had  jurisdiction  ? 
The  justices  of  Leeds  clearly  had  jurisdiction ;  and  it 
can  hardly  be  a  case  of  concurrent  jurisdiction.  [R.  Hall 
referred  to  Rex  v.  Sainsbury  (e).]  The  Court  will  not 
favour  a  construction  attended  with  so  much  incon- 
venience. It  has  been  pointed  out  that  the  rules  were 
confirmed  and  enrolled  in  the  Biding :  but  that  could 


(a)  e  A.$f  E,  952 
(c)  14  il/.  ^  fT.  822. 
(O  4  T,  n.  451. 


(6)  5  Af.  $-  W,  50. 
id)  1  Q.  B,  143. 
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not  legally  be  done ;  and  this  would  destroy  the  juris-  Queen* s  Bench, 

diction  altogether.     {^Coleridge  J.    Then  the  arbitrators ' 

had  none.]     The  question  now  before  the  Court  is  on  '^^®  Qu««n 

the  validity  of  the  order  of  the  justices.  G»amt. 

Cur,  adv.  vult. 


Lord  Denman  C.  J.,  in  this  vacation  (June  21st)> 
delivered  the  judgment  of  the  Court. 

On  a  motion  to  quash  an  order  of  justices  brought 
up  by  certiorari,  it  appeared  by  the  aiBSdavits  that  the 
complainant  had  applied  to  arbitrators  duly  appointed 
iccoiding  to  the  statute ;  that  they  had,  in  fact,  made 
an  award  between  the  complainant  and  the  Friendly 
society;  that  the  complainant,  treating  the  award  as 
md  and  null,  had  then  applied  to  justices,  who  made 
the  order  in  question,  and  therein  declare  that  the 
aibitrators  had  neglected  and  omitted  to  make  any 
ivard ;  this  being  the  condition  on  which  their  juris- 
diction  to  take  cognizance  of  the  dispute  depends. 

Upon  these  facts,  the  question  has  been,  whether  the 
itatement  in  the  order,  that  the  arbitrators  had  ne- 
glected and  omitted  to  make  an  award,  was  conclusive. 

It  is  clear  that  the  decision  of  a  tribunal  lawfully 
constituted  upon  a  question  properly  brought  before  it, 
respecting  a  matter  within  its  jurisdiction,  is  not  open 
to  review  on  certiorari  ;  Regina  v.  Bolton  (a) :  but  the 
decision  of  persons,  assuming  to  be  a  tribunal,  that  they 
are  lawfully  constituted,  is  open  to  review.  Thus  a 
decision,  either  by  a  justice  that  he  was  in  the  commis- 
sion, or  by  an  arbitrator  under  a  statute  that  he  was 
duly  appointed,  or  by  a  sheriff  tLat  a  valid  writ  of  trial 

(a)  1  Q.  B,  66, 
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untrue. 


The  QuiBv  jjj  ^^  present  case,  the  justices  are  in  the  nature  of 
Grant.  second  arbitrators,  the  reference  being  conditional  upon 
the  first  arbitrators  neglecting  or  omitting  to  award : 
and  their  decision  that  this  condition  existed  is  a  de- 
cision upon  one  of  the  preliminaries  necessary  for  con- 
stituting them  a  lawful  tribunal  for  this  matter.  It  is, 
therefore,  not  conclusive  within  the  principle  laid  down 
in  Regina  y.  Bolton  (a),  but  falls  within  the  latter  of 
the  two  limitations  of  it  there  mentioned. 

The  first  limitation  is:  where,  on  the  proceedings 
leading  to  the  adjudication,  a  want  of  the  jurisdiction 
appears,  a  decision  asserting  jurisdiction  is  of  no  avaiL 
Of  this,  Welch  y.  Nash  (6)  is  an  example ;  in  which  case 
the  jurisdiction  to  order  the  stopping  up  of  an  old  high- 
way, after  being  diverted  and  turned,  depended  upon  the 
setting  out  of  a  new  way  in  lieu  of  the  old  one ;  and  it 
appeared  that  no  new  way  had  been  set  out,  but  an  old 
way  had  been  widened  in  different  parts ;  this  fact  was 
apparent  from  the  proceedings  themselves,  as  maps 
were  annexed  to  each  order;  and  the  oral  evidence  for 
the  defendant  could  do  no  more  than  explmn  and  apply 
the  maps.  The  judgment  was,  that  the  magistrates 
could  not  make  the  widening  of  an  old  way  in  parts  a 
setting  out  of  a  new  way  by  stating  it  to  be  so  in  their 
adjudication  and  order. 

The  second  limitation  is,  where  the  charge  is  really 
insufficient,  but  is  misstated  in  drawing  up  the  proceed- 
ings, so  that  they  appear  regular.  In  such  case  it  is 
competent  to  the  defendant  to  shew  by  affidavit  what 

(a)  1  Q.  B.  66.  (6)  8  Easty  394. 
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[___    8.  27.     Stat.  4  &  5  fV.  c.  40.  s,  7.,  giving  jurisdiction 

The  QuKXN  to  the  justices  in  case  of  the  neglect  or  refusal  of  the 
Gravt.  arbitrators  to  make  an  awards  recites  stat.  10  G^.  4.  c. 
66.  s,  27.,  and  intends  an  award  final  and  binding 
within  the  meaning  of  that  statute.  It  seems  to  follow 
that  the  justices  have  jurisdiction  where  the  award  is 
not  in  this  sense  final  and  binding.  And  we  have, 
therefore,  come  to  the  conclusion  that  they  had  juris- 
diction in  the  case  now  before  us. 

Another  question  was,  whether  the  justices  for  the 
county  had  jurisdiction,  it  being  alleged  that  the  matter 
in  difference  arose  entirely  within  the  jurisdiction  of 
the  borough  of  Leeds.  But,  although  the  meetings  of 
the  Society  are  at  Leeds,  and  the  expulsion  took  place 
there,  it  appears  that  the  Society  is  not  locally  confined 
to  the  borough:  members  may  reside  out  of  the 
borough :  and  the  act  which  led  to  the  expulsion  took 
place  out  of  the  borough ;  and  the  nature  of  that  act 
was  really  the  matter  in  difference.  Therefore  the 
question  must  be  answered  in  the  a£5rmative,  the 
matter  in  difference  not  having  arisen  entirely  within 
the  borough  of  Leeds. 

And  the  rule  for  quashing  the  order  of  justices  must 
be  discharged. 

Bule  discharged. 
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The  case  was  argued  in  last  Easter  term  (a)^ 

G.  Hayesy  for  the  defendant.  The  plaintiff  admits 
on  the  record  that  he  has  no  right  of  action ;  for  title  is 
shewn  in  a  third  party,  who  has  entered.  It  is  true  that 
the  replication  shews  the  defendant  to  be  out  of  pos' 
session ;  but  that  does  not  make  him  a  wrong-doer  as 
against  a  mere  wrong-doer ;  and  the  plaintiff,  if  in  pos- 
session at  all,  is  no  more.  [Patteson  J.  mentioned  New^ 
lands  V.  Holmes{by]  The  plea  of  liberum  tenementum 
is  still  a  good  answer  to  a  declaration  in  trespass  quare 
clausum  fregit ;  Harvey  v.  Bridges  {c).  In  that  case  the 
Court  of  Exchequer  Chamber  sustained  the  judgment 
of  the  Court  of  Exchequer  in  Harvey  v.  Brydges  (d), 
where  Parke  B.  said  that  the  original  object  of  the  plea 
was  to  drive  the  plaintiff  to  prove  his  titie  to  the  disputed 
close.  Here  the  plaintiff  meets  the  plea,  not  by  title  in 
himself,  but  by  title  in  a  third  party.  \Pattes(m  J. 
Fenner  v.  Fisher  (c),  referred  to  in  the  Court  of  Queen's 
Bench  in  Holmes  v..  Newlands{g\  shews  that  where  the 
defendant  sets  up  a  title  the  plaintiff  may  traverse  it 
without  shewing  title  in  himself.  Now  there  the  tide 
set  up  by  the  defendant  was  freehold  in  a  stranger  and 
demise  to  himself,  and  the  traverse  was  of  the  demise ; 
so  that  the  title  of  the  stranger  was  admitted.]  That 
was  not  a  plea  of  liberum  tenementmn.  [Patteson  J.  I 
think  the  principle  of  that  case  touches  the  present 
question.]  If  the  plaintiff  there  had  wished  to  derive 
title  to  himself  from  the  alleged  freehold,  he  could 
have  done  so  only  by  giving  express  colour  to  the  de- 

(a)  Jpril  27th,  1849.     Before  PatU§on,  Coleridge  and  Erie  Js. 
(6)  S  Q,  B,  679.,  in  Exch,  Ch.,  affirming  the  jadgment  of   Q.  B.  in 
Holmes  ▼.  XewlanUSf  II  A,^  E.  44. 
(c)  1  Exch.  261.  (d)  14  M.  ^  W,  437. 

(0  Cro.  EHx.  2S8. ;  S.  C,  Poph,  I.  (g)  11  A,  j-  E.  44. 
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^vf '^  a  good  title  agdnst  all  but  his  lessee  and  those  claiming 
Clark.  under  the  lessee.  If  the  plaintiff  had  claimed  title  under 
the  lessee,  that  title  would  have  been  traversable,  ac- 
cording to  the  principle  of  Chambers  v.  Donaldson  (a). 
l^CoUridge  J.  That  case  is  explained  in  the  judgment 
in  Dobree  v.  Napier  (b):  where  a  defendant  justifies 
under  the  command  of  another  having  title  the  command 
is  traversable,  because  **  non  constat  that  the  party  en- 
titled would  have  ever  insisted  on  his  right,  and  there 
can  be  no  reason,  if  he  thinks  proper  to  waive  it,  why 
a  stranger  should  justify  himself  in  standing  In  his 
place."]  That  ia  the  correct  principle :  and  the  plaintiff 
here  is  putting  himself  in  the  lessee's  place  without  au- 
thority :  the  lessee  might  never  have  complained  of  the 
defendant's  trespass.  The  pleading  in  the  case  of  li- 
berum  tenementum  is  anomalous :  but  to  allow  a  plaintiff 
to  insist  on  a  wrongful  possession  as  against  a  freeholder 
would  be  a  fresh  anomaly.  If  a  tenant  for  years  be 
ousted,  the  reversioner  may  enter  to  make  claim,  though 
not  to  take  profits ;  Co*  Lit  250.  b. ;  which  shews  that 
a  freeholder,  even  where  he  is  not  entitled  absolutely  to 
the  immediate  possession,  may  still  exercfse  a  possessory 
right  against  a  mere  wrong-doer.  [^Erle  J.  You  assume 
the  plaintiff  to  be  a  wrong-doer :  according  to  your  view 
a  freeholder  who  had  leased  might  always  make  the  party 
in  possession  shew  the  title  from  the  lessee.]  He 
might ;  and  in  that  there  is  no  hardship.  Possession  is 
not  a  good  title  as  against  the  freeholder.  \_Patteson  J. 
For  the  pl^ntiff  it  will  be  said  that  the  defendant  is 

•   (a)  11  Eati,  65.  (6)  2  New  Co.  781. 798. 
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'        who  has  leased;  has  no  right  to  enter,  though  for  the 

y^^  purpose  of  repairing ;  Barker  v.  Barker  (a).  Even  if 
Clark.  ^jjg  replication  here  had  contained  an  averment  that  the 
lessee  had  demised  to  the  plaintiff,  that  averment  would 
not  be  traversable,  because  the  defendant  would  still 
shew  no  right  of  entry.  [^Coleridffe  J.  But  you  allege 
that  the  lessee  entered  and  the  term  still  remained.] 
That  is  consistent  with  a  sub-lease  to  the  plaintiff. 
l^Erle  J.  An  allegation  of  such  a  sub-lease  would  not 
have  been  an  inconsistency ;  and  that  is  an  argument 
against  holding  the  replication,  as  it  now  stands,  a 
departure.]  It  is  no  departure^  as  appears  from 
Wharton  v.  Nayhr  (J).  Title  is  not  necessary  to  the 
plaintiff  in  trespass ;  possession  is  enough ;  Whittington 
V.  Boxall  (c). 

G.  HayeSy  in  reply.  In  Doe  v.  Wright  (d)  the  Court 
clearly  considered  that  the  proper  replication  to  the  plea 
of  liberum  tenementum  was  such  a  replication  as  set  up 
a  right  of  the  plaintiff. 

Cur,  adv,  vult, 

Patteson  J.,  in  this  vacation  {June  2l8t),  delivered 
the  judgment  of  the  Court. 

The  question  is,  whether  a  replication  of  an  out- 
standing term  in  a  stranger,  the  pkintiff  not  tra<;ing 
title  through  him,  is  an  answer  to  a  plea  of  soil  and 
freehold  in  the  defendant  to  a  declaration  quare  clau^ 
sum  fregit.     And  our  answer  is  in  the  affirmative. 

(a)  SC.^P.  557.  (6)  12  Q,  B.  673.  677. 

(c)  5  Q.  B,\S9.     See  Jones  ▼.  Chapman,  2  Exch,  803. 

(d)  10  A.  ^  E.  781. 
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'        possession  of  the  plaintiff  is  sufficient  for  the  mainte* 

^^^*  *  nance  of  the  action.  The  replication  does  not  in  terms 
CLARr.  allege  actual  possession  in  the  stranger ;  but  it  merely 
states  the  grant  of  a  term  and  the  entry  of  the  termor 
in  the  usual  mode  of  pleading  a  subsisting  term.  Even 
according  to  the  strict  technical  rules  of  pleading,  this 
replication  is  sufficient  It  is  clearly  laid  down  in 
Holmes  v.  Newlands  (a),  citing  various  cases,  and  espe- 
cially Fenner  v.  Fisher  (A),  that,  where  express  colour 
is  given  in  a  plea,  it  is  sufficient  in  the  replication  to 
deny  the  title  of  the  defendant  without  tracing  the 
title  of  the  plaintiff;  and  there  is  no  sound  xlistinction 
in  this  respect  between  express  colour  and  implied 
colour,  which  is  certainly  given  by  the  plea  of  liberum 
tenementum.  Further,  it  may  be  observed  that,  if  the 
replication  in  this  case  had  gone  on  to  aver  that,  after 
Dennis  Ryan  became  so  possessed,  an^  during  the  con- 
tinuance of  the  said  term,  the  plaintiff  entered  into  the 
said  dwelling  house  in  which  &c.,  and  became  and  was 
possessed  thereof,  until  the  defendant  afterwards,  and 
during  the  continuance  of  the  said  term,  at  the  several 
times  when  &c.,  of  his  own  wrong  broke  and  entered 
&c.,  this  would  have  been  good  without  shewing  any 
derivative  title  from  Dennis  Ryan  to  the  plaintiff,  be- 
cause it  would  have  asserted  again  the  actual  possession 
of  the  plaintiff,  and  the  other  part  of  the  replication 
would  have  shewn  that  the  defendant  had  not  the  right 
of  possession,  and  was  therefore  a  wrong-doer.  But 'it 
surely  cannot  be  necessary  in  the  replication  to  reassert 
such  possession  in  the  plaintiff,  which  had  been  already 

(a)  \IA.^E.AA, 

(6)  Cro.  EUz.  288. ;   S.  C,  Poph,  1. 
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'        literal  meaning  of  the  language  used  in  the  replication. 

For  these  reasons  we  are  of  opinion  that  judgment 
must  be  ^ven  for  the  plaintiffi 

Judgment  for  plaintiff. 


Rtan 

V. 

Clark. 


The  Queen  against  Machen  and  Brickd ale,  Esqs. 

Under  Stat  7*  li/fONTAGVE  SMITH,  in  last  Easter  term,  ob- 
«.  2.,  a  refusal  tained  a  rule   calling  on  Edward  Machen  and 

make'an^r^  *^^^^  Fortescue  Brickdale,  Esquires,  justices  of  the 
for  main-  peace  for  Gloucestershire,  acting  for  the  petty  sessions 

bastard,  though  division  of  Cokford  in  that  county,  and  on   William 

on  the  meritSf 

is  no  bar  to  a      White,  to   shew   cause  why  a  mandamus  should  not 

second  appli- 

caUon.  And,  if  Issuc,  Commanding  the  justices  to  hear  and  adjudicate 
to  entertain  upou  the  application  made  to  them,  at  the  petty  ses- 
appH^n^n  sions  held  on  27th  February  last,  on  behalf  of  Hannah 
**'*™d*fth  Jo^h  single  woman,  for  an  order  upon  White,  the 
first  refusal,  the  putativc  father  of  a  bastard  child,  for  msdntenance  of 

Court  will  ^ 

order  them  by    the  Said  child,  and  to  enter  adjournments  &c 

mandamus  to 

hear.  From  the  affidavits  in  support  of  the  rule  it  appeared 

on  a  second  that  Hannah  Jones  had  been  delivered  of  a  bastard  on 

neverthel^^  ^^^  November  1848 ;  that  she   took  out  a  summons 

sTdBraUon^wiih  ^^^^^  White;  which  was  heard,  before  the  two  justices 

Tn'^'thei^dl""'  named  in  the  rule,  on  30th  January  1849;  and  they 

cision,  the  fact  then  dismissed  the  case,  considering  her  evidence  not 

and  circum- 
stances of  the     sufficiently   corroborated.      That    she   afterwards    dis- 

former  hearing.  j  x     •  i         'j  •  i_       x-  j       i. 

covered  material  evidence  m  corroboration,  and  ob- 
tained a  fresh  summons,  which  was  attended  by  herself 
and  White's  attorney  on  27th  February  1849,  before  the 
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The  QaxiN  ^he  first  hearing.  Nothing  in  the  statute  points  to  a 
M ACHiir.  second  application :  the  order,  by  sect.  4,  must  be  ap- 
plied for  in  forty  days  after  the  service  of  the  summons* 
In  Regina  y.  Robinson  (a)  a  similar  objection  was  taken 
at  petty  sessions,  and,  afterwards,  on  appeal  to  the 
quarter  sessions;  the  quarter  sessions  confirmed  the 
order  of  maintenance  made  by  the  petty  sessions: 
and  Erie  J.  refused  to  quash  the  order  on  certiorari. 
That  was  on  the  ground  that  the  sessions  had  jurisdic- 
tion to  inquire  as  to  the  fact  of  the  discharge  of  the 
order  on  the  original  application,  and,  if  they  found  in 
fact  no  discharge  on  the  merits,  might  sustain  the 
second  application.  It  sufficiently  appears  here  that 
the  justices  had  evidence  of  the  fact  of  the  first  appli- 
cation: indeed,  as  the  justices  were  the  same,  they 
might  act  on  their  own  knowledge.  Now  the  learned 
Judge  said,  in  the  case  cited,  that  ^'  a  former  decision 
upon  the  merits  in  favour  of  the  putative  father  was  an 
answer  to  the  application,  provided  it  was  made  out  by 
evidence."  The  proceeding  is  in  the  nature  of  a  criminal 
proceeding.  \_Coleridge  J.  I  do  not  see  that  that  is 
essential  to  your  argument :  in  civil  proceedii^  a  pre- 
vious decision  on  the  same  fact  may  be  insisted  on.] 
In  Rex  V.  Tenant  (b)  an  order  of  maintenance  made  by 
two  justices  was  quashed  on  appeal;  and  they  after- 
wards made  a  second  order:  and  this  Court  quashed 
the  second  order  on  certiorari.  An  Anonymous  (c)  case 
in  Ventris  is  to  the  same  effect.     By  stat  7  &  8  VicU 

(o)  6D.^  L.  295. 

(6)  2  Str,  716. ;  S,C,,2Ld,  Raym.  1423. 

ic)  I  Vent.  59. 
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tice  which  it  is  now  sought  to  establish  would  fre- 
quently make  it  necessary  to  decide,  upon  oral  evi- 
dence, whether  the  first  refusal  was  upon  the  merits 
or  not ;  though,  it  is  true,  no  difiiculty  on  that  point 
exists  in  this  particular  case.     [Erie  J.    It  will  be  said, 
on  the  other  side,  that,  if  the  dismissal  in  any  case  can 
be  a  stop  to  a  future  proceeding,  the  decision  of  the 
magistrates  here  must  be  taken  as  shewing  that  such 
was  the  case  before  them.     The  rule  upon  which  I  act, 
on  hearing  a  summons  at  chambers,  is  that,  where  a 
summons  is  indorsed  ''  no  order,"  the  party  may  come 
again ;  but,  where  the  indorsement  is  '^  application  dis- 
missed," that  is  a  judgment  which  the  applicant  must 
move  to  rescind.]      That  shews  the  necessity   of  a 
written  decision,  to  raise  the  point  at  alL     If  the  re- 
fusal had  been  considered  a  judgment,  the  legislature 
would  have  given  an  appeal.     [Erie  J.    By  sect.  4,  the 
justices  may  adjourn,  supposing  the  evidence  merely 
insufiicient.     This  appears  to  be  nugatory,  if  a  party 
may  go  on  with  fresh  applications.    After  that  comes  the 
limitation  of  forty  days  from  the  summons.]     That  is 
no  more  than  any  limitation  which  the  practice  of  the 
Courts  imposes  as  to  taking  steps  in  a  proceeding  once 
commenced,  as  in  ejectment:  where,  nevertheless,  a  de- 
feated party  may  sue  again.    A  question  partly  involv- 
ing the  present  point  is  now  pending  before  the  Court 
for  Crown  cases  reserved ;    Regina  v.  Brisby  (a).     In 
Rex  V.  Tenant  (b)  the  quashing,  which  was  held  con- 
clusive, was  by  the  quarter  sessions:   this  is  pointed 
out  by  Lord  Hardwiche  in  Rex  v.  Jenkin  (c),  where 


(a)  Since  decided  ;  1  Deru  C,  C.  416. 
(6)  2  Str,  716. ;   S.  C.  2  Ld,  Raym,  1423. 
(c)   Co,  K.  B,  temp.  Hard,  SOI. 
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Bessions.  They  also  noticed  the  alleged  inconvenience 
of  repeated  applications,  and  said  that  it  was  no  greater 
than  in  other  cases,  such  as  applications  for  orders  of 
settlement,  or  for  suppressing  alehouses,  and  the  like, 
in  which  there  is  no  doubt  that  a  second  application 
may  be  made. 

The  statute  7  &  8  VicL  c.  101.  gives  the  mother  the  re- 
medy, somewhat  simikr  to  that  which  formerly  had  been 
given  to  the  parish,  and  directs  the  tribunal  to  which 
application  is  to  be  made.  It  authorises  the  justices  in 
petty  sessions,  upon  certain  evidence,  to  adjudge  the 
party  summoned  to  be  the  putative  father,  and  to  order 
him  to  pay  money,  and  gives  him  a  right  of  appeal : 
but  it  contains  no  direction  as  to  what  is  to  be  done  if 
the  case  is  not  made  out  to  their  satisfaction.  Neither 
does  the  subsequent  statute  8  &  9  VicU  c.  10. ;  which 
latter  gives  in  a  schedule  the  forms  which  are  to  be 
used ;  but  there  is  no  form  of  adjudication  in  favour  of 
the  party  summoned,  nor  any  enactment  as  to  costs  to 
him,  or  any  thing  of  the  kind.  We  cannot,  therefore, 
see  that  the  legislature  intended  them  to  have  any 
power  to  adjudicate  finally  against  the  mother.  Their 
dismissal  of  the  application  is  rather  in  the  nature  of  a 
nonsuit  in  an  action ;  in  which  caae  the  plaintiff  may 
come  again  better  prepared. 

We  are  far  from  saying  that  the  dismissal  is  to 
have  no  weight :  but  we  think  that  the  justices  cannot 
refuse  to  hear  the  second  application.  If  it  should 
appear  to  them  that  the  matter  was  fully  inquired  into 
on  the  first  occasion,  they  will  reasonably  view  any  new 
evidence  with  much  suspicion,  and  sift  it  accordingly : 
but  we  do  not  think  that  the  dismissal  can  operate  as  a 
bar  to  further  inquiry. 

Bule  absolute. 
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'_  __  of  Lancaster  ;  the  second  in  the  name  of  George  Finch. 

The*Qo«N  "^^^  cause  was  tried  at  the  Spring  Assizes  for  Cheshire, 

A   lu^V      i.  1845,  before  Williams  J.;  when  a  verdict  was  found 

Archbishop  of 

York.        for  the  plaintiff  on  the  second  demise,  and  for  the  de- 
fendants on  the  first. 

At  the  trial,  several  points  of  law  were  raised  by  the 
defendant's  counsel,  upon  which  a  rule  was  granted  (a), 
in  the  following  Easter  term,  calling  upon  the  lessors 
of  the  plaintiff  to  shew  cause  w^hy  the  verdict  on  the 
second  demise  should  not  be  set  aside,  and  a  verdict 
entered  for  the  defendants,  or  why  there  should  not  be 
a  new  triaL  This  rule  was  in  part  argued :  but  it  was 
afterwards  agreed  that  the  facts  raising  the  points  of 
law  should  be  stated  for  the  opinion  of  the  Court. 
The  case  was  stated  substantially  as  follows. 

This  action  was  brought  to  recover  possession  of  a 
small  portion  of  land  in  the  parish  of  Runcorn^  on  part 
whereof  certain  limekilns  have  been  built,  lying  be- 
tween a  road  (described  in  the  case)  and  a  pool  of 
water  there  called  the  Big  PooU  communicating  with 
the  canal  called  the  Duke  of  Bridgewater^Q  canal,  and 
also  to  recover  a  portion  of  land  covered  with  the  water 
of  the  said  Pool,  and  adjoining  to  the  portion  of  land 
first  mentioned.  (A  plan  was  annexed.)  It  is  to  be 
taken,  for  the  purposes  of  this  case,  that  both  the  said 
portions  of  land  are  parcel  of  the  manor  of  Halton^  in 
the  parish  of  Runcorn,  Her  Majesty,  in  right  of  her 
Duchy  and  County  Palatine  of  Lancaster,  is  lady  of 
the  said  manor  of  Halton.  The  defendants  are  the 
devisees  in  trust  appointed  and  acting  under  the  will 

(a)  On  the  motion  of  Jervis  for  the  defendants. 


84 


Q.B.   TRINITY  VACATION, 
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! made  or  authorized  to  be  made  under  this  last  men- 

t^'Sh  tionedact. 

.   ^J'\      r       The  case  then  set  out  the  following  clauses  of  stat. 

Archbishop  of  ^ 

Yore.  6  G.  3.  c.  96. 


By  sect.  84,  reciting  the  three  earlier  acts  already  mentioned,  the  Duke 
of  Bridgewatevj  his  heirs  and  assigns,  **  are  authorized,  empowered,  and 
required  **  **  from  time  to  time  and  at  all  times  hereafter,  at  his  and  their 
own  proper  costs  and  charges,  by  the  ways  and  means,  and  by  and  under 
the  like  provisions,  powers,  and  authorities  in  all  respects,  as  are  autho- 
rized, made,  or  directed  in  all  or  any  of  the  said  recited  acts,  to  make, 
extend,  complete,  and  maintain  the  said  navigable  cut  or  canal  so  begun, 
and  now  carrying  on  by  him  as  aforesaid,  passable  for  boats,**  &c,  "  to 
that  part**  &c  (describing  the  line  of  the  canal),  "  as  fully,'  completely, 
and  effectually,  to  all  intents  and  purposes,  as  if  the  course  of  the  said 
navigation  had  been  so  described,  and  the  said  termination  thereof  fixed, 
by  '*  the  recited  act  2  (?.  S.  c.  1 1. 

Sect.  85  provides  and  enacts  :  **  that  nothing  in  this  act  or  in  the  said 
recited  acts  "  **  contained,  shall  extend,**  **  to  authorize  or  empower  the  said 
Francis  Duke  of  BridgewateVf  his  heirs  or  assigns,  to  moke  use  of,  con- 
vert, or  employ  any  of  the  lands  or  grounds  which  shall  be  set  out  or 
ascertained  for  the  making  of  so  much  of  the  said  cut  or  canal  **  '<  as  is 
herein  directed  and  autliorized  to  be  made  by  the  said  **  Duke»  **  his  heirs 
and  assigns,  or  for  the  towing  paths,  wharfs,  quays,  trenches,  sluices, 
passages,  or  other  works  or  conveniences  hereby  authorized  to  be  made 
by  the  said  **  Duke,  **  his  heirs  or  assigns,  to  or  for  any  other  use  or  pur- 
pose whatsoever,  save  only  to  or  for  the  uses  and  purposes  of  the  said  na- 
vigation ;  anything  herein  contained  to  the  contrary  notwithstanding  **  (a). 


(a)  The  95th  section  of  the  same  act  was  also  referred  to  in  the  argu- 
ment. It  enacts  that,  if  the  Duke  of  Bridgewater,  his  heirs  or  assigns, 
**  shall  respectively  be  in  possession  of  any  lands  or  grounds  by  virtue 
of  this  act  for  the  space  of  ten  years,  without  making  the  said  intended 
navigation  through  the  same  respectively,  or  if  the  said  navigation  shall 
be  made  and  completed,  and  afterwards  discontinued  or  disused  for  the 
space  of  five  years,  then  and  in  cither  of  the  said  cases,  from  and  imme- 
diately after  the  expiration  of  the  said  ten  years  without  making,  or  five 
years  after  disusing,  the  said  navigation  as  aforesaid,"  the  Duke  of 
BridgewateTf  his  heirs  or  assigns,  <<  shall  respectively  convey  all  their 
right,  property,  and  interest  in  or  to  such  lands  or  grounds  respectively 
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1849.  lands  ;  and  also  to  place  and  lay  any  earth,  stone,  materials,  or  things 

necessary  to  be  got  or  used  in  or  upon  account  of  the  several  matters  and 

Th    Q  K  ir       works  aforesaid,  on  the  lands  or  grounds  near  to  the  place  or  places  where 
V.  such  works  or  any  of  them  shall  be  making,  erecting,  altering,  or  re- 

Archbishop  of  pairing ;  and  to  do  and  perform  all  such  other  matters  and  things  neces- 
sary or  proper  for  the  making,  maintaining,  and  easy  and  convenient  use 
of  such  cut  or  canal,  as  he  the  said  Francis  Duke  of  Bridgfiwater,  his 
heirs  or  assigns,  shall  think  fit ;  he  the  said  Francis**  &c.,  **  his  heirs  and 
assigns,  his  or  their  agents,**  &c.  '*  first  making  satisfaction  in  manner 
herein-afUr  mentioned  to  the  respective  owners  of  and  persons  interested  in 
sucfi  lands  or  grounds  as  shall  be  used,  removed,  or  prejudiced  in  or  by 
the  execution  of  any  of  the  powers  hereby  granted.** 

Sect.  3  enacts:  '<  That  it  shall  and  may  be  lawful  to  and  for  the 
agents  or  servants  of  the  said  Francis  **  &c.,  **  from  time  to  time,**  &c.,  "  to 
enter  upon  the  lands  or  grounds  of  the  said  several  persons^  bodies  politic, 
corporate,  or  collegiate,  through  which  the  said  cut  or  canal  is  intended 
to  be  made,  in  order  to  survey  and  take  a  level  of  the  same,  and  to  set 
out  and  ascertain  such  parts  thereof  as  they  shall  think  necessary  or  proper 
for  the  making  such  navigable  cut  or  canal,  and  other  the  matters  and 
conveniences  aforesaid,  such  agents  or  servants  making  satisfaction  for 
the  damage  they  shall  do  thereby  to  the  occupiers  of  such  lands  or 
grounds  for  the  time  being,  in  case  the  same  exceeds  the  sum  of  It.** 

Sect.  4  enacts:  <*  That  after  any  such  parts  of  the  said  lands  or 
grounds  shall  be  so  set  out  and  ascertained  for  making  the  said  cut  or 
canal,  and  other  the  purposes  and  conveniences  herein-before  mentioned, 
it  shall  and  may  be  lawful  for  all  bodies  politic,  corporate,  or  collegiate, 
corporations  aggregate  or  sole,  husbands,  guardians,  trustees,  and  feoffees 
in  trust,  committees,  executors,  administrators,  and  all  other  trustees 
whatsoever,  not  only  for  and  on  behalf  of  themselves,  their  heirs  and 
successors,  but  also  for  and  on  behalf  of  their  cestuique  trusts,  whether 
infants  or  issue  unborn,  lunatics,  idiots,  femes  covert,  or  other  person  or 
persons,  and  to  and  for  all  femes  covert  who  are  or  shall  be  seised  or  in- 
terested in  their  own  right,  and  to  and  for  all  and  every  other  person  and 
persons  whomsoever,  who  are  or  shall  be  seised,  possessed  of,  or  interested  in 
any  lands  or  grounds  which  shall  be  so  set  out  and  ascertained  as  aforesaid, 
or  any  part  thereof,  to  contract  for,  sell,  and  convey  unto  the  said 
Francis**  &c.,  **  his  heirs  and  assigns,  or  to  such  person  or  persons  as  be 
or  they  shall  nominate,  all  or  any  part  of  such  lands  or  grounds  which 
shall  from  time  to  time  be  so  set  out  and  ascertained  as  aforesaid ;  and 
that  all  such  contracts,  agreement?,  sales,  conveyances,  and  assurmnces 
shall  be  valid  and  effectual  in  law  to  all  intents  and  purposes  whatsoever, 
any  law,"  &c.  **  to  the  contrary  thereof  in  anywise  notwithstanding;  and  all 
bodies  politic,  corporate,  or  collegiate,  and  all  persons  whatsoever,  so  con- 
veying as  aforesaid,  are  hereby  indemnified  for  what  he,  she,  they,  or  any 
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1849.  tained  as  aforesaid;  and  the  said  commissioners  or  any  seven  or  more  of 

~~    them  shall  give  judgment  for  such  purchase  moneys  or  recompence  so  to 

The  QuE&N       ^  assessed  by  such  juries;  which  said  verdict,  and  the  judgment  there- 

V.  upon  pronounced  by  the  said  commissioners  or  any  seven  or  more  of 
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the  King^s  Majesty ^  his  heirs  and  successors^  and  against  ail  bodies  poKtiCf 

corporate,  or  collegiate,  and  all  persons  whomsoever,** 

Sect  9  enacts :  *'  That  all  the  determinations  of  the  said  commis- 
sioners,'* **  which  shall  be  submitted  to  and  acquiesced  in  by  the  parties 
concerned,  and  also  the  said  verdicts  and  judgments,  being  first  signed** 
&c.  (direction  as  to  signing  by  commissioners),  **  shall  be  transmitted,  at 
the  expense  of  the  said  Francis**  &c.,  **  to  the  clerk  of  the  peace  for  the 
said  county  of  Lancaster,  and  kept  amongst  the  records  of  the  quarter 
sessions  of  the  peace  for  the  said  county,"  and  be  deemed  records  of  the 
said  quarter  sessions,  and  the  same  or  true  copies  thereof  be  allowed  to 
be  good  evidence  in  all  Courts,  and  all  persons  have  liberty  to  inspect 
the  same,  and  the  enrolments,  &c.,  payjng  &c. ;  and  to  take  copies  &c. 

Sect.  1 1  enacts :  <*  that  upon  payment  of  such  sum  or  sums  of  money 
as  shall  be  contracted  or  agreed  for  between  the  parties,  or  determined 
and  adjusted  by  the  said  commissioners,**  *<or  assessed  by  such  juries,  io 
manner  respectively  as  aforesaid,  for  the  purchase  of  any  such  lands  or 
grounds  as  aforesaid,  to  the  proprietors  thereof  or  other  persons  entitled  to 
receive  such  money  respecUvely,  or  legal  tender  thereof  made  to  such 
proprietor  or  proprietors  or  other  person  or  persons,  or  to  the  principal 
officer  or  officers  of  any  such  body  politic,  corporate,  or  collegiate,  or  if 
he,  she,  or  they  cannot  be  found,  or  shall  refuse  to  accept  such  money, 
upon  payment  thereof  to  such  person  or  persons  as  the  said  commis- 
sioners "  "  shall  by  writing  under  their  hands  appoint,  for  the  use  of^  and 
to  be  paid  upon  denoand,  without  fee  or  reward,  to  such  propriet<MV  or 
persons  respectively  as  aforesaid,  then  and  in  such  case  such  lands  and 
grounds  respectively,  and  the  fee  simple  and  inheritance  thereof,  shall 
from  thenceforth  be  vested  in  and  become  then  for  ever  the  sole  property 
of  the  said  Francis**  &c.,  *'his  heirs  and  assigns,  and  used  and  enjoyed 
by  him  and  them  as  his  and  their  own  proper  estate  and  inheritance ;  and 
all  bodies  politic,  corporate,  and  collegiate,  corporations  aggregate  or  sole, 
husbands,  guardians,  trustees,  feoffees  in  trust,  committees  and  all  other 
trustees,  infants,  lunatics,  idiots,  femes  covert,  tenants  in  tail,  and  their 
heirs,  successors,  executors  and  administrators,  and  all  others  claiming 
or  to  claim  in  possession,  reversion,  remainder,  expectancy,  or  other- 
wise, any  title  to  or  interest  in  or  upon  such  lands  or  grounds,  shall  be 
from  thenceforth  to  all  intents  and  purposes  whatsoever  divested  of  all 
right,  title,  claim,  interest,  or  property  of,  in,  to,  or  out  of  the  same;  and 
this  act  shall  be  sufficient  to  indemnify  as  well  the  said  commissioners 
as  the  said  Francis^  &c.,  <*his  heirs  and  assigns,  his  and  their  agents, 
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'        ago.     About  the  same   time  the   said  Cig  Pool  was 
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"'  of  the  canal,  and  did  not  stand  on  any  part  of  the  land 
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YoBE.  claimed  in  this  action ;  which  dam  penned  up  the  waters 
of  a  brook,  or  mill  stream,  flowing  through  a  valley  in 
which  the  same  brook  is  situate,  and  so  formed  the  Pool. 
And,  since  the  completion  of  the  canal,  the  bank  of  the 
said  canal  has  held  up  the  water  of  the  said  stream,  and 
still  continues  to  maintain  the  water  of  the  Pool  at  its 
present  height.  This  brook  ran  with  its  right  bank 
adjoining  to  HaUon  Manor ;  and,  for  the  purposes  of 
this  case  only,  the  old  course  of  the  brook  is  to  be  con- 
sidered as  the  boundary  of  the  manor ;  and  the  portion 
of  land  lying  on  the  right  bank  of  the  old  course  and 
now  covered  by  the  water  of  the  Big  Pool  is  a  portion 
of  the  land  claimed  in  the  present  action.  At  the  first 
damming  up  of  the  brook,  and  for  nearly  thirty  years 
after,  the  Big  Pool  was  considerably  larger  than  it  now 
is :  and,  on  the  right  bank  thereof,  it  covered  part  of  the 
land  claimed  in  this  action,  besides  the  part  now  covered 
with  water.  Forty  three  years  before  the  trial,  an 
opening  was  made  from  the  Big  Pool  into  the  canal,  by 
which  the  Big  Pool  now  communicates,  as  aforesaid, 
with  the  canal ;  and  since  then  the  water  of  the  Big 
Pool  has  been  on  a  level  with  that  of  the  canal.  A  part 
of  the  place  whereon  the  said  limekilns  now  stand  was. 


hereby  authorized  to  be  made,  erected,  and  built  in  and  over  the  said  river 
Jrwellt  at  or  adjoining  to  Barton  Bridge  aforesaid,  and  all  the  materials 
thereof,  whilst  the  same  shall  be  making,  erecting,  and  building,  and  after 
the  same  shall  be  finished  and  completed,  shall  be  and  remain  the  property 
of  and  is  and  are  hereby  vested  in  the  said  Francis  Duke  of  Bridgeioater, 
his  heirs  and  assigns.** 
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▼•  the  purposes  of  the  canal,  and  not  an  appropriation  of 
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York.         any  part. 

The  defendants  offered  no  evidence. 

The  counsel  for  the  defendants  contended,  at  the 
trial: 

First,  that  the  land  claimed  in  this  action,  or  at  all 
events  the  land  (part  thereof)  whereon  the  said  limekilns 
are  built,  having  been  taken  and  used  for  the  purposes 
of  the  said  canal,  was  thereby  absolutely  vested  in  the 
said  late  Duke  of  Bridgewatery  and  in  the  defendants  as 
his  devisees,  by  virtue  of  the  said  acts  of  parliament  or 
some  of  them. 

Secondly,  that  the  lessors  of  the  plaintiff  were  barred 
from  recovering  possession  of  the  said  land  in  this  action, 
by  reason  of  adverse  possession  thereof  had  by  the  said 
late  Duke  of  Bridgewatery  and  by  the  defendants  since 
his  death,  in  the  whole  for  a  period  of  more  than  sixty 
years. 

The  counsel  for  the  plaintiff  agreed  that  a  part  of  the 
land  had  been  used  as  above  for  the  purposes  of  the 
canal :  and  the  learned  Judge  declined  to  leave  to  the 
jury  the  question,  as  to  the  said  land  or  any  part  there- 
of, whether  the  same  was  taken  for  the  purposes  of  the 
said  canal :  but  he  told  the  jury  that  the  user  of  the 
land,  as  proved,  was  evidence  from  which  they  might, 
if  they  thought  fit,  infer  that  the  Duke  and  those  repre- 
senting him  had  taken  possession  of  the  land  ;  and  that 
the  plaintiff  was  not  entitled  to  recover  in  respect  of 
land  which  had  been  so  taken  possession  of.  The  jury 
found  for  the  plaintiff  on  the  second  demise. 
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Copies  of  the  acts  of  parliament  accompanied  the  QveenU  Bench. 

case,  and  were  to  be  referred  to  and  taken  as  part  of  ' 

the  case-  ^^^''^' 
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The  question  for  the   opinion  of  the  Court  was:     ,       ^« 

*  Archbishop'  of 

Whether  the  lessor  of  the  plaintiff,  George  Finch,  was         York. 
entitled  to  recover  in  this  action  the  whole  or  any  part 
of  the  said  land  claimed  therein. 

If  the  Court  should  be  of  opinion  that  he  was  en- 
titled to  recover  the  whole  thereof,  the  verdict  found 
at  the  trial  was  to  stand.  If  the  Court  should  be  of 
(pinion  that  he  was  entitled  to  recover  a  part  thereof, 
the  verdict  was  to  be  entered  for  the  plaintiff  as  to 
such  part  and  for  the  defendants  as  to  the  residue.  If 
the  Court  should  be  of  opinion  that  he  was  not  entitled 
to  recover  any  part  thereof,  a  general  verdict  was  to 
be  entered  for  the  defendants. 

And  it  was  also  agreed  that  the  Court  should  have 
power,  if  they  should  think  fit,  to  order  a  new  trial ; 
or,  if  they  should  think  fit,  to  direct  a  special  verdict 
with  such  facts  as  they  should  think  established  by  the 
above  statement. 

The  case  was  argued  in  last  term  (a). 

T.  F.  Ellis  (Attorney  General  for  the  Duchy  of 
Lancaster),  for  the  plaintiff. 

First:  if  the  land  has  not  been  purchased,  the 
statutes  give  to  the  Duke  of  Bridgewater  and  those 
representing  him  no  property  in  the  soil,  but  only  a 
privilege  to  perform  certain  acts  on  the  soil.  Not  only 
is  no  more  given  by  stat.  32  G,  2.  c,  2.,  but  that  which 
18  given  is  given  in  words  excluding  the  supposition  of 

(a)  June  1st,  1849.     Before  Lord  Denman  C.  J.,  Pattcson,  Coleridge 
and  Erie  Js. 
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A  hb'ah  of  ^^*®^  ^^  niilroads,  rights  of  way  and  other  privileges  of 
York.  user  are  given  on  adjacent  lands  without  the  soil  passing. 
So  far  as  the  benefit  to  the  canal  is  concerned,  no  pur- 
pose could  be  gained  by  granting  the  soil  itself  (which 
would  also  have  the  effect  of  granting  all  minerals), 
that  would  not  be  as  effectually  gained  by  a  grant  of 
the  user.  It  would,  on  the  other  hand,  be  very  in- 
convenient if  the  land  in  the  neighbourhood,  to  the 
distance  of  500  yards  from  the  canal,  were  to  be  inter- 
sected with  lines  of  property  belonging  to  the  canal 
proprietor,  wherever  a  brook  runs.  Further,  if  it  was 
meant  to  pass  the  soil,  all  the  provisions  enabling  the 
canal  proprietor  to  cut  trenches,  set  up  posts  and  rails, 
and  the  like,  would  have  been  absurd ;  the  mere  grant 
of  the  soil,  which  a  few  words  would  have  effected 
directly,  would  have  carried  with  it  all  such  powers. 
The  same  inference  arises  from  the  additional  powers 
conferred  by  stat.  33  G.  2.  c.  2.  s.  1.  If  a  deed  were 
made  between  the  owner  of  land  and  another  individual 
containing  grants  in  these  words,  and  the  grantee, 
having  used  the  powers,  were  sued  in  trespass  by  the 
grantor,  it  is  obvious  that  the  defence  under  the  deed 
would  be  set  up,  not  by  a  traverse  of  the  plaintifi*'s 
possession  or  a  plea  of  soil  and  freehold,  but  by  a 
special  plea  justifying  in  the  words  of  the  deed.  So  it 
would  be  also  in  the  case  of  a  prescription.  A  fortiori, 
nothing  beyond  the  words  used  will  be  implied  in  con- 
struing an  act  of  parliament ;  that  principle  was  acted 
upon  in  The  Clarence  Railway  Company  v.  The  Great 


96  Q.B.   TRINITY  VACATION, 

Volume  XIV.    any  other  use  is  expressly  forbidden.     When  this  case 
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on  the  construction  which  the  plaintiff  contends  for,  the 
y*  soil  of  the  canal  itself  (which  is  not  included  in  this 
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York.  action)  could  pass.  But,  if  there  be  no  ground  for  dis- 
tinguishing the  canal  from  the  other  land,  there  is  no 
absurdity  in  supposing  the  canal  owner  to  have  merely 
an  user  for  the  bed  of  the  canal.  There  can  be  no 
reason  for  passing  the  minerals  to  him.  Many  instances 
of  grants  of  user  to  owners  of  navigation  without  the 
soil  have  come  before  the  Courts  (a).  In  Buckeridge  v. 
Ingram  (b)  an  act  of  parliament  conferred  powers  almost 
identical  with  those  now  in  question  on  the  corporation 
of  the  city  of  Bathy  for  the  purpose  of  improving  the 
navigation  of  the  Avon :  and  Sir  R,  P.  Arden,  Master 
of  the  Kolls,  though  he  held  that  dower  was  assignable 
out  of  the  tolls,  said :  "  this  act  cannot  be  construed  to 
have  taken  out  of  the  proprietors  and  given  to  this 
corporation  the  soil :  but  it  has  given  them  a  right  in 
and  over  the  soil  and  certain  real  rights  arising  in  and 
out  of  the  soil."  Doe  dem.  Hanley  v.  Wood{c)  also 
shews  how  complete  an  user  of  land  may  be  given 
without  property  in  the  soil. 

Secondly :  no  purchase  of  the  soil  by  the  canal  pro- 
prietors can  be  inferred.  Supposing  the  argument  on 
the  first  point  correct,  nothing  has  taken  place  beyond 
an  user  for  which  the  statutory  provisions  account 
without  the  hypothesis  of  a  purchase;  and,  moreover, 
by  sect.  4  of  stat.  32  G.  2.  c.  2.,  all  sales  are  to  be 
enrolled  with  the  clerk  of  the  peace;  and  no  such 
enrolment  was  shewn.  The  inference  of  fact  is  there- 
fore negatived.     But,  farther,  the  Crown  had  no  power 

(a)  See  the  cases  collected  in  Bruce  ▼.  WiUit^  \\  A,  ^  E,  463. 
(A)  2  Fm.  jun.  652.  663.  (r)  2  J?.  §•  Aid.  724. 
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\ includes  the  Crown:  and  the  same  is  to  be  said  of  the 

Doe  dem.      game  Catalogue  occurring  lower  down  in  sect.  4.   Sect.  6 
▼•  appoints  commissioners  to  settle  differences  arising  be- 
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York.        twccu  the  Duke  ^^  and  the  several  proprietors  of  and 
persons  interested  in  any  lands  or  grounds  that  shall  or 
may  be  affected  or  prejudiced  by  the  execution  of  any 
of  the  powers  hereby   granted."      The   word   **  pro- 
prietors" would  there  include  the  King.      But   the 
language  changes,  and  resorts  to  the  restricted   cata- 
logue, when  it  is  provided  that  the  commissioners  are 
to  adjust  the  price  to  be  paid  for  purchase  '^  to  such 
bodies  politic,  corporate,  or  collegiate,  person  or  persons 
respectively "    **  entitled   or   interested   as  aforesud." 
Again,  in  the  same  section,  where  damage  is  spoken 
of,  the  word   "  proprietors "  is  introduced ;   and   the 
appeal  to  the  jury  is  given  in  the  case  both  of  damage 
and  purchase  money ;  and,  accordingly,  the  verdict  of 
the  jury  is  declared  binding  "  against  the  King's  Ma- 
jesty, his  heirs  and  successors,  and  against  all  bodies 
politic,  corporate,  or  collegiate,  and  all  persons  whom- 
soever."    So,  in  sect.  11,  which  relates  to  purchase, 
the  persons  declared  to  be  divested  of  right  are  **  all 
bodies  politic,"  &c.,  omitting  the  Crown.     This  variety 
of  phrase  is  not  accidental,  but  intentional.     Whenever 
power  is  given  to  the  Crown  by  statute  to  part  with 
land,  the  Crown   is  expressly  named;  and  ordinarily 
special  arrangements  are  made  as  to  settling  the  price, 
the  Crown  not  being  subjected  to  compulsory  sale  (a). 

(a)  EUii  here  referred  to  the  following  statutes  :  Begents  Canal  Act, 
52  G,S.  c.  cxcv.  (local  and  personal,  public)  ss.  1,  13,20,23,110.; 
Manchester,  Bolton  and  Bury  Canal  Navigation  Act,  2  &  S  fT.  4,  c.  Iziz. 
(local  and  personal,  public)  s.  25, ;  Kendal  Canal  Act,  36  G.  3.  c.97. ; 
Jire  and  Colder  Navigation  Act,  1  G,  4.  c.  zzxiz.  (local  and  persona), 
public)  s.  ro. 


100  Q.B.   TRINITY  VACATION, 

Foiume  XIV.    Judge  went  farther  in  favour  of  the  defendants  than  he 

1849 
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Doe  dem.      evidence  of  taking  the  land.     But  he  did  leave  the 
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^*  question  to  them.     The  defendants  must  contend  that 
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York.        he  ought  to  have  told  them  that  the  user  was  conclu- 
sively an  act  of  taking  the  land. 


Sir  John  Jertns,  Attorney  General  (a),  contra.  The 
defendants  will  not  ask  for  a  new  trial  on  the  ground  of 
misdirection :  if  the  Court  sees  now  that  the  jury  ought 
to  have  been  told  that  all  or  any  part  of  the  land  passed 
to  the  canal  owner,  the  verdict  can  be  altered  accord- 
ingly.    [This  was  assented  to  on  the  other  side.] 

The  question  of  adverse  possession  becomes  unim- 
portant, for  the  reason  already  given.  But  the  argument 
for  the  plaintiff  is  inadmissible :  what  has  been  done,  if 
not  authorized  by  the  act,  is  not  only  evidence,  but 
almost  irresistible  evidence,  of  an  assumption  of  pos- 
session. 

As  to  the  first  point.  It  is  true  that  in  the  first  part 
of  Stat.  32  G.  2.  c.  2.  s.  1.  an  easement  only  is  given, 
as  to  the  water  from  the  brooks.  But  the  power  of  en- 
tering, digging,  making  towing  paths,  and  appropriating 
for  wharfs  and  quays,  cannot  be  a  mere  easement :  it 
must  carry  with  it  the  right  to  the  soil.  "  Appro- 
priate" is  almost  as  strong  a  term  as  could  be  used. 
And  it  is  not  denied  that  these  clauses  affect  the  Crown 
land  as  well  as  the  land  of  private  persons.  The  argu- 
ment put  from  the  Bench,  on  the  effect  of  sects.  85  and 
95  of  Stat.  6  G.  3.  c.  96.,  has  not  been  answered.  What 
can  be  the  meaning  of  a  clause  directing  a  party  to 

(a)  Sir  John  JervU  bad  been  engaged  in  the  cause  before  he  came  into 
office ;  be  now  argued  against  the  Crown  by  virtue  of  a  special  licence. 
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Do«  dem.      jg  ^(Jinitted  that  the  Crown  is  included  in  the  words 
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y.  ♦<  respective  owners  of  and  persons  interested  in  such 
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York.  land,"  at  the  end  of  sect.  1,  and  in  the  words  **  the  said 
several  persons  "  in  sect.  3,  How  then  can  the  words 
in  the  purchase  clause,  sect.  4,  **  every  other  person  and 
persons  whomsoever,  who  are  or  shall  be  seised,  pos- 
sessed of,  or  interested  in  any  lands  or  grounds  wUch 
shall  be  so  set  out  and  ascertained  as  aforesaid,"  be  so 
construed  as  to  exclude  the  Crown,  the  setting  out  re- 
ferred to  being  that  authorized  by  sect.  3,  which  is 
admitted  to  include  the  lands  of  the  Crown?  Then  it 
is  argued  that,  in  the  6th  section,  the  language  includes 
the  Crown  where  damage  is  the  subject  of  enactment, 
but  not  where  purchase  is  provided  for :  and  it  is  said 
that  the  word  "  proprietor  "  includes  the  Crown.  But, 
at  the  end  of  sect.  6,  the  verdict  for  purchase  money  is 
made  binding  on  the  Crown  as  well  as  on  others.  And 
in  sect.  23,  where  damage  only  is  the  subject  matter, 
the  parties  authorized  to  apply  for  compensation  are 
described  in  the  very  words  which,  according  to  the 
argument  on  the  other  side,  exclude  the  Crown.  Fur- 
ther, in  sect  11,  the  money  for  purchase  is  to  be  paid  to 
the  ^^  proprietors  "  of  the  lands  purchased,  which  term 
is  admitted  to  include  the  Crown. 

T.  F.  Ellisy  in  reply.  As  to  the  first  point.  The 
power  to  appropriate  land  to  wharfs  and  quays  does  not 
carry  with  it  a  property  in  the  land  after  the  quay  or 
wharf  is  erected.  In  the  old  turnpike  road  acts  power 
is  given  to  erect  toll  houses,  without  any  transfer  of  the 
soiL     The  acts  leave  that  in  the  former  owners;  per 
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'        Bridffewater*a  canals  have  been  extended  into  the  manor 

T^rQ^KK     ^^  ^at^on,  of  which  Her  Majesty  is  the  lady.     In  that 
7-  right  she  claims  the  land  in  question^  through  Finch 

York.  her  tenant.  On  the  other  hand,  the  defendants,  in 
whom,  as  devisees  in  trust,  all  estate,  right  and  title 
which  the  statutes  in  question  conferred  on  the  Duke 
are  admitted  to  be  now  vested,  contend  that  under 
them  the  property  in  the  soil  passed. 

As  against  Finchy  a  point  was  raised,  that  he  at  least 
was  barred  by  adverse  possession.  But,  at  the  same  time, 
the  Attorney  General^  who  appeared  for  the  defendants, 
admitted  this  was  but  a  by  point :  and  we  imderstand 
it  to  be  the  wish  of  both  parties  that  our  judgment 
should  proceed  on  the  point  mainly  discussed,  a  decision 
upon  which  will  settle  the  matter  in  dispute,  and  not 
merely  dispose  of  the  present  action. 

It  appears  that  the  land  sought  to  be  recovered  ad- 
joins a  pool  called  the  Big  Pool:  and  this  pool  is  created 
by  damming  up  the  water  of  a  stream  for  the  purpose 
of  supplying  a  canal  made  under  the  powers  given  by 
Stat.  6  6r.  3.  c,  96.  At  first  it  was  larger  than  it  now 
is,  and  covered  a  portion  of  the  land  in  question. 
Later  arrangements  have  enabled  the  defendants  to  re- 
duce its  size,  and  also  to  carry  off  surplus  water  in  times 
of  flood,  without  interfering  with  the  use  of  the  surface 
as  before:  and  they  have  erected  limekilns  in  part  on 
the  space  so  gained.  If,  therefore,  the  statute  gave 
them  no  more  than  such  use  of  the  soil  as  was  neces- 
sary for  the  purposes  of  the  canal,  and  they  have  not 
acquired  the  freehold  in  any  other  way,  the  right  will 
now  be  in  Her  Majesty,  and  the  verdict  for  her  tenant 
is  right.     And  we  are  of  this  opinion. 
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Stat  6  G.  3.  c.  96.  commences  with  three  sections^   Queen's  Bench. 

giring  the  necessary  powers  for  making  the  canal  (a) ;  '___ 

and,  among  these,  the  largest  rights  upon  the   lands     xhe*ChfE«N 

through  which  it  is  to  pass  or  which  may  be  in  any  y« 

way  necessary  to   it;  and,  among  the  owners  whose         Yojur. 

bods  are  by  the  1st  section  made  subject  to  these 

i%hts,  the  '^Eang's  Majesty,  his  heirs  or  successors," 

are  specifically  mentioned,  followed  by  the  words  '^  any 

odier  person  or  persons,  bodies  politic,  corporate,  or 

collegiate."     The  2d  section,  which  is  confined  to  the 

lands   through  which  the  canal   and  other   works  arc 

mtended  to  be  made,  and  authorizes  an  entry  for  the 

purpose    of  surveying  and  levelling,   and  setting   out 

tuck  parts  as  may  be  necessary  for  the   making  of  the 

etmal  and  works,  drops  all  mention  of  His  Majesty, 

and  commences  with  the  words  ^^  said  several  persons, 

bodies  politic,"  &c. :  and  the  4th  section,  which  refers 

exjnessly  to  the  2nd  and  empowers   sale  by  persons 

or  bodies  under  incapacity  to  convey,  has  the   same 

omiasion,  beginning  with  ^^  all  bodies  politic,  corporate, 

or  collegiate,  corporations,"  *^  husbands,  guardians,"  &c. 

It  appears,  upon  reference  to  the  preceding  acts  of 
the  series  which  are  applicable  to  the  Duke  of  Bridge- 
water's  canals,  32  G.  2.  c.  2.,  33  G.  2.  c.  2.,  2  G.  3.  c.  1 1., 
that  the  same  insertions  will  be  found  in  the  1st  sections 
respectively,  and  the  same  omissions  in  the  following 
sections.     Probably  the   two  later  and  stat.  6   G.  3. 

(m)  "Hie  early  sections  of  stat  6  G.  3.  c.  96.  relate  to  another  under- 
taking, that  of  The  Company  of  Proprietors  of  the  Navigation  from  the 
Tremt  to  the  Mersey.  Sect.  84  and  the  following  sections  relate  to  the 
cxBal  to  question  here.  But,  as  this  section  gives  the  powers  conferred 
bjr  tbe  earlier  acts,  and  as  those  powers  are  substantially  the  same  which 
are  giTen  in  the  early  sections  of  stat.  6  G,  3.  c.  96.,  the  reasoning  in  the 
jod^ment  is  not  affected. 


106  Q.B.   TRINITY  VACATION, 

Volume  XIV,    c.  96.  wcre  framed,  mutatis  mutandis,  upon  the  model  of 

'        the  earliest  act.    Still  the  circumstance  warrants  the  re- 

DoE  dera,      mark  that  the  subject  has  been  four  times  at  least  under 
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J'  the  consideration  of  the  legislature,  and  more  particu- 
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YoRr.  larly  perhaps  under  that  of  the  agents  of  the  undertakers, 
and  the  same  distinction  between  the  wording  of  the 
different  clauses  always  preserved.  We  do  not,  how- 
ever, consider  the  omission  of  Her  Majesty  by  name  to 
be  at  all  conclusive,  especially  as  the  Crown  is  clearly 
within  the  6th  section:  for  it  is  there  said  in  temis 
that  the  decision  of  the  jury  there  authorised  to  try 
certain  issues  shall  be  binding  on  ^^  the  King's  Majesty," 
&C. :  and  yet  the  preamble  of  that  section  only  speaks 
of  differences  between  **  the  Company  of  Proprietors," 
**  and  the  several  proprietors  of  and  persons  interested 
in  any  lands,  &c." :  under  which  general  words  there- 
fore His  Majesty  must  be  included.  But  this  section 
again  is  not  conclusive  that  the  Crown  was  included  in 
the  section  empowering  to  convey,  because  it  extends, 
not  merely  to  differences  about  purchase  money,  but  to 
recompense  to  be  made  for  prejudice  done  to  lands  by 
the  execution  of  any  of  the  powers  given  by  the  Ist 
section. 

But  we  have  examined  with  attention  the  provisions 
of  the  4th  section  as  to  conveyances  by  the  incapable 
parties  included  therein,  and  their  enrolment  by  the 
clerk  of  the  peace,  those  of  the  13th  (a),  with  regard  to 
the  effect  of  verdicts  determining  the  amount  of  purchase 
money  where  that  has  been  disputed  before  juries; 
and  those  of  the  14th  with  regard  to  the  application  of 
purchase  money  when  paid :  and  the  result  in  our  minds 

(a)  The  13th  and  14th  sections  of  sUL  6  G,3.  c,  96.  relate  to  the 
Trent  a^id  Mersey  navigation.     See  note,  p.  105. 


XIII.  VICTORIA.  107 

is  a  dear  conviction  that  the  notion  of  a  sale  by  the   Queen*s  Bench, 

1849 
Crown  was  never  present  to  the  minds  of  the  framers ;  ' 

thit  the  provisions  are  not  applicable  to  such  a  case ;     ^^^^^^' 

aod  that,  if  a  sale  by  the  Crown  had   been  contem-  ^• 
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phted)  a  different  and  distinct  provision  would  neces-        York. 
mn!j  have  found  its  way  into  the  act. 

Bat,  farther  than  this,  if  we  assume  that,  under  the 
Kt,  the  Crown  could  sell,  and  that  the  undertakers  did 
*  in  &ct  take  possession  of  the  land  in  question  for  the 
porpoee  of  the  canal,  and  contracted  for  the  purchase, 
we  camiot  understand  why  no  evidence  of  such  purchase 
was  forthcoming  at  the  triaL     Not  to  mention  that  in 
aD  tnmsactions  with  the  Crown  the  evidence  may  be 
expected  to  be  preserved  with  more  than  ordinary  care, 
and  be  more  than  ordinarily  available,  it  is  to  be  remem- 
bered that,  whether  the  price  had  been  settled  by 
agreement  or  verdict,  there  would  have  been  the  enrol- 
ment with  the  clerk  of  the  peace,  and  a  copy  might 
have  been  produced  in  evidence.     We  feel  satisfied 
Aerefore,  in  fact,  that  the  Crown  has  not  by  any  specific 
transaction  conveyed  the  land  to  the  canal  proprietors. 
But  the  defendants  stand  upon  the  presumption  to  be 
dnwn  from  their  long  possession.     We  think,  however, 
that  the    circumstances   entirely  destroy  the  ground- 
work of  any  presumption  by  which  the  Crown  could  be 
barred.     So  long  as  the  ground  was  covered  with  water 
ponded  back  for  the  purposes  of  the  canal,   or   was 
need  as  a  passage  for  waste  water  on  the  surface  when 
necessary,  it  was  difficult  to  say  that  the  canal  pro- 
prietors were  doing  any  thing  but  what  their  act  justified 
Aem  in  doing.     So  long,  they  exercised  powers  and 
used  the  land  in  a  way  which  the  Crown  could  not  in- 
terfere with,  and  which  was  consistent  with  the  Crown's 
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Doe  dem.      '^holc,  down  to  within  twenty  years.     The  case  finds 
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V*  that  the  limekilns  were  built  only  ten  years  before  the 
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York.  trial:  and  this  seems  to  be  the  first  decisive  act  hj 
which  the  canal  proprietors  gave  up  the  use  of  the  land 
for  the  purposes  of  the  canal,  and  treated  it  as  if  they 
were  the  general  proprietors.  Until  that  was  done,  we 
do  not  see  how  the  Crown  was  called  on,  or  could  pro- 
perly have  asserted  a  right  to  the  exclusive  possession, 
or  treated  the  canal  proprietors  as  trespassers. 

Upon  all  grounds,  therefore,  we  think  the  claim  of 
the  defendants  fails,  and  that  the  verdict  ought  not  to 
be  disturbed. 

Judgment  for  plaintiff. 

Afterwards,  in  the  Michaelmas  term  following  (a). 
Sir  F.  Thesigery  T.  F.  Ellis  and  Tawnsend  appeared  to 
shew  cause  against  the  rule  on  the  points  not  involv- 
ing the  above  questions  of  law :  and  Sir  J.  Jervis,  At- 
torney General,  Welsby  and  Egerton  appeared  in  support 
of  the  rule.  The  points  were  confined  to  questions  as 
to  the  weight  of  evidence,  and  to  an  alleged  surprise 
and  discovery  of  fresh  evidence :  but  these  were  now 
abandoned  by  the  counsel  supporting  the  rule,  who, 
however,  insisted  that  the  effect  of  the  above  judgment 
was  confined  to  a  portion  of  the  land  in  dispute,  and 
that  the  verdict  ought  to  be  entered  up  distributively. 
It  was  agreed  that  the  Court,  without  hearing  argument, 
should  pronounce  judgment  explaining  the  effect  of  the 
former  judgment.  Cur.  adv.  vult 

(a)    Xovenbfr  22d,   1849./  Before    Patteson,    Coleridge   and    IVight^ 
man  Js. 


XIII.  VICTORIA.  109 

COLESIDGE  J.,  in  the  following  vacation  {December  QueerCs  Bench, 

18th,  1849),  delivered  the  judgment  of  the  Court  ^^^^* 

In  this  case  the  Attorney  General  applied  to  have     t?°*o  ^'"* 
the  verdict  restricted  to  a  certain  part  of  the  premises  ▼• 
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Boogfat  to  be  recovered.  But  we  see  no  reason  for  any  York. 
q)ecial  interference.  In  the  judgment  which  we  pro- 
noanced  in  July  last,  we  proceeded  on  the  ground  that 
the  acts  of  parliament  under  which  the  defendants 
ehim  do  not  pass  to  them  the  property  in  the  soil  of 
which  the  ownership  is  in  Her  Majesty.  But  we  said 
nothing  in  prejudice  of  their  easement :  and  that  ease- 
ment we  consider  so  extensive  in  its  nature  that  the 
enjoyment  of  it  may  require  the  entire  and  exclusive 
possession.  We  thought  that,  for  certain  parts  of  the 
lind,  the  defendants  had  abandoned  the  user  for  the 
pQiposes  for  which  the  easement  was  granted  to  them, 
ind  for  which  alone  they  had  any  right  to  occupy ;  and 
that  the  lessor  of  the  plaintiff  was  therefore  entitled  to 
enter  and  resume  possession  of  such  parts.  The  sheriff 
ought  only  to  deliver  possession  of  such  parts :  and  we 
most  presume  that  the  lessor  of  the  plaintiff  will  in- 
£tnict  him  accordingly.  If  there  should  be  any  at- 
tempt to  execute  the  writ  in  such  a  way  as  to  interfere 
with  that  possession  which  is  essential  to  the  full  enjoy- 
ment of  their  easement,  the  defendants  will  apply  to 
the  Court,  or  to  a  Judge  at  chambers. 

Rule  discharged. 
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A  building 
club  was 
formed  by  sub- 
scribers to  an 
indenture, 
which  recited 
the  purpose  to 
be  raising  a 
capital  stock 
for  erecting 
dwelling 
houses;  and 
they  agreed  to 


r^N  appeal  against  an  order  of  justices,  removing 
Jane  Ellison  and  her  two  bastard  children  from 
the  parish  of  Carlton^  in  the  West  Riding  of  Yorkshire^ 
to  the  township  of  Marsden,  in  the  county  of  Lancaster, 
the  sessions  quashed  the  order,  subject  to  the  opinion 
of  this  Court  on  a  case. 

The  case  set  out  the  order  and  examinations,  which 
provided:  That  shcwcd  a  settlement  in  Marsden,  The  question  which 
scriber'should     ^^nc  was  ultimately  argued  in  this  Court  was,  whether 

pay  6s.  8d. 

monthly :  freehold  land  was  to  be  purchased  by  the  club  for  erecting  houses :  each  member  to 
take  as  many  houses  as  he  should  have  shares :  the  houses  to  be  built  according  to  a  plan 
annexed,  and  under  the  inspection  of  the  agents  of  the  Society :  the  order  in  which  tlie 
members  should  take  the  houses  to  be  de(!lermined  by  lot,  till  all  the  shares  should  be  drawn : 
no  member  to  mortgage  his  house  till  the  conclusion  of  the  Society,  but  each  to  pay  rent  to 
the  officers,  which  was  to  be  deemed  a  vesting  of  property  in  them :  no  subscriber  to  have 
power  to  let  or  sell  his  house  till  security  should  be  given  to  the  satisfaction  of  the  pre- 
sident :  the  monthly  payments  and  rents  to  be  placed  to  the  funds  of  the  Society  till  the 
whole  subscriptions  should  be  completed  and  all  the  dwelling  houses  be  allotted,  and 
possession  of  them  given  to  the  respective  subscribers ;  the  president  meanwhile  to  have  the 
power  of  distraining  for  the  rent:  if  a  member,  after  being  put  in  possession  of  a  bouse, 
should  lock  his  door,  quit  the  neighbourhood  for  six  months,  and  neglect  to  pay  his 
monthly  payments  and  rents,  the  president  and  steward  might  take  possession  of  the  house 
and  let  or  sell  it :  at  tiie  determination  of  the  Society,  each  member  was  to  be  fully  entitled  to 
his  share,  and  a  conveyance  thereof  at  his  own  expense ;  the  surplus  stock  to  be  divided ; 
and  meanwhile  each  member  to  pay  I/,  yearly,  and  to  forfeit  his  share  upon  making  default 
of  any  of  the  payments  provided  for :  tlie  Society  not  to  be  broken  up  while  six  mem- 
bers existed,  or  before  all  the  buildings  should  be  completed. 

The  club  contracted  for  the  purchase  of  land,  and  commenced  building  without  any  con- 
veyance being  made  to  them.  The  land  was  afterwards,  by  deed  to  which  the  club  was  party, 
mortgaged  to  ^,  for  money  advanced  to  the  club.  The  whole  purchase  money  paid  by  the 
club  amounted  to  more  than  30/1,  but  not  to  so  much  as  SO/,  for  each  subscriber.  In  1R24 
and  1825,  E.,  a  member  of  the  club,  drew  his  share,  had  a  house  built  for  him,  and  entered 
into  possession ;  and  he  paid  rent  till  the  mortgage  was  paid  off*,  when  the  mortgagee  con- 
veyed the  house  to  E,  and  the  other  members  severally.  The  club  had  shortly  before  ended, 
the  shares  having  been  paid  up  and  the  houses  built.  At  the  time  when  the  club  ended,  £.*s 
monthly  and  annual  payments,  exclusive  of  rent,  exceeded  30/. :  but  such  payments  made 
before  he  came  into  possession  did  not  amount  to  30L  The  house  was  not  of  the  annual 
value  of  10/. 

Held  tliat  E.  acquired  a  settlement  by  residence  in  the  house  after  the  conveyance  to 
him,  not  having  had  any  legal  or  equitable  estate  until  the  time  of  such  conveyance,  and 
having  before  that  time  paid  more  than  SO/.,  so  as  to  satisfy  stat.  9  G.  1.  c.  7.  «.  5. 
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The  Qu.iH  ^\^  By  a  deed,  dated  16th  December  1825,  the  pro- 
Carlton.  perty  was  charged  with  a  further  sum  of  money.  The 
order  in  which  members  were  entitled  to  have  houses 
built  for  them  was  determined  by  lot.  In  March  1824, 
Hugh  Ellison  drew  his  share :  and,  between  that  time 
and  August  1825,  had  a  house  built  for  him  by  the 
club  on  the  purchased  land,  according  to  the  articles  of 
agreement.  And,  during  the  last  mentioned  month, 
he  entered  into  possession  thereof,  and  continued  to 
live  therein  with  his  family  till  1842,  when  he  died. 
He  paid  rent  for  the  house  to  the  club  from  1832  to 
July  1838.  He  was  assessed  and  paid  rates  for  the 
relief  of  the  poor  of  the  parish  of  Carlton  from  July 
1833,  though,  previous  to  that  time,  the  club  had  paid 
them  for  that  house.  The  annual  value  and  rent  of 
the  house  was  under  lOZ.  On  1st  April  1829,  Htigh 
Ellison  had  paid  upwards  of  30/.  by  his  monthly  and 
annual  payments  in  respect  of  his  share  in  the  build- 
ing club.  The  club  ended  in  July  1838 ;  when  all 
the  shares  were  paid  up,  and  the  houses  built,  and 
Hugh  Ellison  had  paid,  in  monthly  payments  of  6«.  8<f. 
each,  the  sum  of  65/.,  and,  in  annual  payments  of 
1/.  each,  the  sum  of  16/.,  making  together  the  sum 
of  81/. 

On  2Z^  November  1839,  the  moneys  and  interest  then 
due  to  him  from  the  club  having  been  paid  off  by  them, 
the  mortgagee  conveyed  the  land  with  the  houses  so 
built  on  it  to  the  several  members  of  the  club.  And 
the  house  so  occupied  by  Hugh  Ellison  was  by  the  said 
deed  conveyed  to  him  in  fee.  The  pauper  Jane  Ellison 
lived  unemancipated  with  her  father  in  Carlton  till  his 
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death  in  1842;  and  her  eldest  bastard  child  was  bom  Queen**  Bench. 

Upon  these  facts,  the  respondents  contended  that     "^^  Qokbm 
Ei^h  ElKsany  aad  consequently  the  pauper,  did  not  ac-      Caeltok. 
qoire  a  settlement  in  their  parish.     The  sessions  held, 
nlyect  to  the  opinion  of  this  Court,  that  Huffh  Ellison 
did  acquire  a  settlement  in  the  parish  of  Carlton^  which 
tbe  pauper  derived  from  him. 

The  question  for  the  Court  was,  whether  Hugh 
EMson  acquired  a  settlement  in  the  parish  of  Carlton^ 
which  the  pauper  Jane  Ellison  derived  from  him.  If 
tUa  Court  should  be  of  that  opinion  the  order  of  ses- 
flons  was  to  be  confirmed :  otherwise  the  order  of  sessions 
to  be  quashed,  and  the  order  of  justices  to  be  con- 
tnned(a). 

Tbe  indenture  containing  the  articles,  annexed  to  the 
ease,  witnessed  that  the  subscribers  thereto,  ^'  for  the 
better  improving  our  respective  estates  by  uniting, 
aiding  and  assisting  one  another,  and  for  divers  other 
caoMS  and  considerations,  have  mutually  concluded  and 
agreed  to  associate  in  a  joint  concern  for  the  purpose  of 
nusing  a  capital  stock  or  fund,  by  way  of  subscription, 
for  the  purpose  of  erecting  cottages  or  dwelling  houses," 
and  did  agree  to  abide  by  articles  set  forth,  from  which 
the  foUowing  are  extracts. 

"  1.  Everj  person  wishing  to  become  a  member  of  this  Society  shall, 
for  every  single  share,  pay  or  cause  to  be  paid  the  sum  of  Ss,  Sd.  of  law- 
fol  money  of  Great  Britain  on  the  first  Monday  of  every  calendar  month, 
from  tbe  1st  day  of  April  1823  until  all  the  shares  subscribed  for  shall  be 
paid.^ — 2.  Tbe  affairs  of  this  society  shall  be  managed  and  conducted  by  a 
pRudent,  a  steward,  and  a  committee  of  nine  members.**  "  That  an  annual 
meeting  of  the  Society  shall  be  held  on  the  first  Monday  in  April  in  each 

(c)  Some  other  pointa  were  reserved,  which  were  not  pressed  in  argu- 

Dt. 
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year,  at  the  home  '*  &c.  —  **  3.  At  the  first  annual  meeting  a  committee 
consisting  of  nine  members  shall  be  ballotted  for  out  of  the  whole  sodety, 
in  the  mannerthat  shares  are  drawn,  as  in  article  fiAh,  any  five  of  whom** 
&c.  (quorum  for  deciding  in  matters  of  arrangement  or  dispute  not  pro- 
vided for  in  the  articles,  subject  to  the  approval  or  alteration  of  a  general 
meeting).  — "5.  A  plot  of  freehold  land  will  be  purchated  by  the  Society 
for  the  erecting  of  bouses ;  which  ground,  when  purchased,  shall  be  built 
upon  by  the  Society,  according  to  the  plan  and  specification  hereunto 
annexed :  and  that  any  member  having  more  than  one  share  in  the  Socie^ 
shall  take  so  many  houses  in  numerical  order,  according  as  the  same  arc 
numbered  upon  the  said  plan,  as  he,  she  or  they  may  have  shares  in  the 
Society  next  adjoining  the  number  previously  drawn ;  and  that  any  member 
being  desirous  of  making  any  internal  alterations  different  from  the  pUn 
or  specification  shall  pay  such  extra  expence  to  the  contractor  or  con- 
tractors of  the  building :  and  that  no  member  be  allowed  to  make  any 
external  alteration  whatever,  so  long  as  this  Society  shall  exist.     The 
officers  shall  proceed  to  the  drawing  of  the  shares  by  causing  to  be  de- 
posited each  member's  name  in  a  bag,  and  drawing  thereout  by  aoiiie 
indifferent  person  the  names  of  the  whole  members.     And  it  is  berd>y 
agreed  and  understood  that  the  person  whose  name  shall  be  first  drawn 
shall  be  entitled  to  the  lot  No.  1,  upon  the  said  plan,  and  so,  in  regular 
succession,  until  the  whole  of  his,  her  or  their  shares,  vis.  till  the  ahares 
of  the  whole  members,  be  drawn.**— 7.  Provisions  for  forfeiting  the  shares 
of  members  not  making  up  the  monthly  payments.  —  **  8.  It  shall  not  be  in 
the  power  of  any  subscriber  to  mortgage  his,  her  or  their  respective  lot  or 
lots,  or  dwelling  house  or  dwelling  houses,  or  be  esteemed  to  have  power 
so  to  do,  until  the  final  conclusion  of  this  Society  ;  but  that  the  payment 
of  rent,  from  time  to  time,  to  the  officers  for  the  time  being  shall  be 
deemed  such  a  vesting  of  property  in  them,  so  as  to  prevent  any  security 
given  being  valid :  nor  shall  such  subscriber  or  subscribers  have  power  to 
let  or  sell  such  lot  or  lots  or  dwelling  house  or  dwelling  houses  until 
security  shall  have  been  given  to  the  satisfaction  of  the  president  for  the 
time  being  for  the  whole  money  advanced.     And  the  monthly  payment^ 
rents  and  fines  shall  be  received  by  the  president  and  stewards,  and  placed 
to  the  funds  of  the  said  Society,  until  the  whole  subscriptions  be  completed, 
and  the  whole  of  the  dwelling  houses  allotted  and  given  proper  possession 
of  to  each  and  every  subscriber  respectively.     And,  if  any  subscriber  shall 
occupy  the  house  that  is  allotted  for  him,  her  or  them,  he,  she  or  they 
must  pay  the  rent  monthly  to  the  president  and  steward,  at  each  monthly 
meeting.     Any  subscriber  neglecting  to  pay  his,  her  or  their  monthly 
rent  or  rents,  as  above  mentioned,  shall  be  subject  to  the  same  rules  and 
regulations  as  are  hereinbefore  mentioned  and  declared,  viz.  shall  pay  the 
like  forfeits  **  as  in  case  of  non-payment  of  monthly  subscriptions ;  and 
the  president  may  also  enter  and  distrain — **  9.  The  erection  or  erections 
upon  the  lot  or  lots  of  each  subscriber  shall,  during  the  continuance  of 
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Pashley  and  Frederick  Thompson,  in  support  of  the 
order  of  sessions.  Huffh  Ellison  had  a  settlement  in 
Marsden  by  estate.  On  the  23d  November  1839,  when 
the  land  was  conveyed  to  him,  he  had  paid  for  it,  by 
instalments  of  different  kinds,  more  than  30/. ;  and  the 
settlement  of  Jane  Ellison^  by  residence  with  him,  un- 
emancipated,  after  that  date,  is  therefore  established. 
The  rules  describe  only  a  state  of  things  in  which  the 
right  of  the  subscriber  to  the  land  was  incomplete  until 
the  arrival  of  the  time  contemplated  in  articles  16  and  22. 
It  is  not  material  whether  a  settlement  was  complete 
before  the  conveyance.  Under  stat  13  &  14  C  2.  c.  12. 
s,  I.  H.  Ellison  would  have  been  irremoveable  as  soon 
as  he  had  a  right  to  the  land;  and  then  forty  days' 
residence  would  have  given  a  settlement ;  Rex  v.  Staple^ 
grove  {b)\  in  which  case  the  only  interest  which  the 
pauper  had  was  a  reversion  on  a  term  for  1000  years* 
Then  stat.  9  G.  1.  c.  7.  s,  5.  makes  it  necessary  to 
the  settlement,  where  the  estate  has  been  acquired  by 
purchase,  that  the  consideration  should  have  amounted 
to  30Z.  Here,  at  the  time  of  the  conveyance,  more 
than  that  sum  had  been  paid.  The  attempt  on  the 
other  side  will  probably  be  to  shew  that  the  land 
passed  originally,  before  the  conveyance,  for  a  con- 
sideration less  than  30/.,  and  that  the  money  since  paid 
is  like  money  laid  out  in  improving  property ;  in  which 
case,  undoubtedly,  no  settlement  would  be  created ;  Rex 


(a)  May  Sd.     Before  Lord  Denman  C.  J.,  Patteson,   Wightman  and 
Erie  Js. 
{h)  Q  3.4-  Aid  527. 
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jS.  Hall  and  Pickeringy  contriL  At  some  time  or 
other  there  was  a  purchase:  if  the  father  has  pur- 
chased for  less  than  30/.,  the  daughter  has  no  settle- 
ment ;  Rex  V.  Salford  (a).  Rex  v.  Staplegrooe  (b) 
was  a  case,  not  of  purchase,  but  of  occupation  under 
a  supposed  devolution  by  operation  of  law.  In  PauTs 
Walden  v.  Kempton{c)  302.  was  actually  paid  to  the 
vendor,  the  lord  and  the  steward;  and  so  each  sum 
made  part  of  the  consideration;  and  this  is  the  ex- 
planation given  of  the  case  by  Bayley  J.  in  Rex  v. 
Cotttnffham  (d)y  where  it  was  held  that  money  paid 
by  a  purchaser  to  his  own  attorney  for  the  surrender 
formed  no  part  of  the  consideration.  It  is  argued 
that,  as  the  whole  land  cost  more  than  30/.,  every 
subscriber,  however  small  his  interest,  gained  a  set- 
tlement :  but  such  a  construction  of  the  statute  would 
be  "  repugnant  to  the  plain  intention  of  the  l^islature,** 
which  manifestly  intended  to  prevent  the  acquisition  of 
settlements  by  persons  purchasing  for  trifling  sums.  It 
is  true  that  Huffh  Ellison  did  not  acquire  the  legal 
estate  till  after  he  had  paid  more  than  30/.  But  the 
question  is,  whether  he  had  not,  before  that,  acquired 
an  interest:  if  he  had,  he  purchased  at  the  time  of 
such  acquisition ;  and  then,  according  to  Rex  v.  Dun- 
church  (e\  the  subsequent  payments  are  unimportant 
to  the  settlement.  [^Erle  J.  Could  he,  at  the  time  of 
the  original  purchase,  have  filed  a  bill  to  compel  con- 
veyance?]    The  dub  might  have  done  so  on  paying 

(a)  Burr.  &  C.  516. ;  S.C  as  Over-Norton  t.  Salford^  1  IP.  BL  433. 
455. 

(b)  2  B.  fr  AM.  527. 

(c)  Foley's  Laws  relating  to  the  Poorf  338.  (4th  ed.). 
id)  7  B.^  a  60S. 

(<r)  Burr.  S.  C.  553. ;  &  C.  1  fV.  BL  596. 
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Lord  Denman  C.  J.,  in  this  vacation  {July  11th), 
delivered  the  judgment  of  the  Court 

In  this  case  the  question  was,  whether  Hugh  JEUisan 
gfdned  a  settlement  by  purchase  of  an  estate  or  interest 
in  land  of  which  the  purchase  money  bon&  fide  paid 
was  30/. 

The  fee  simple  was  conveyed  to  him  in  1839,  at 
which  time  he  had  paid  812. ;  and  the  conveyance  was 
made  to  him  in  consideration  of  that  money.  But  it 
was  contended  that  he  had  in  1822  acquired  an  equi- 
table estate  in  the  land  on  which  the  house  was  after- 
wards btdlt;  that  such  estate  was  acquired  for  less 
than  30/. ;  and  that,  if  the  value  was  raised  to  the 
requisite  amount  only  by  improvements  subsequent  to 
the  purchase  of  the  interest,  no  settlement  was  gained. 
The  law  is  clearly  so ;  Rex  v.  Dunchurch  (a).  But 
we  do  not  find  the  facts  to  bring  the  present  case 
within  that  law. 

The  agreement  for  the  purchase  was  by  the  building 
dub  for  the  purposes  thereof;  and  the  mortgage  was 
by  the  same  dub :  and,  although  the  members  of  the 
club  had  an  interest  in  the  land  while  the  buildings 
were  going  on,  yet  no  individual  member  had  a  clear 
equitable  estate  in  any  particular  portion  or  house 
until  it  was  actually  conveyed.  In  Rex  v.  Woolpit  (b) 
BayUy  J.,  citing  Rex  v.  Geddington  (c)  and  Rex  y. 
Long  Bennington  (cf),  states  that  an  equitable  right  is 

(a)  BwT,  S,  C.  551.  S.  C,  1  W.  Bl  596.  (6)  4  DowL  ^  R,  ASS. 

(c)  2B,i  C.  129.  {d)  €M,^S.  403. 
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The  Rochdale  Canal  Company  against  King 

and  Others. 

sut  34  G.  3.  r^ ASE.  The  declaration  stated  that,  after  the  passing 
power^acom-  of  stat  34  G.  3.  c.  78.  (a),   a  certain  canal  was 

chl'w  Undsfor   ™^®  hj  the  Said  Company  in  pursuance  of  and  aocord- 

inaking  and 
maintaiDing  a 

naTigable  canal,  and  contained  provisions  with  respect  to  the  conveyance  of  land,  and  its 
Testing  in  the  company  on  payment  of  the  price  assessed  by  compensation  juries.  It  was 
also  provided  by  the  same  act  (explained  by  stat  46  (?.  3.  c.  xx.  «.  23.)  that  manufacturers 
within  a  certain  distance  of  the  canal  might,  after  notice  to  the  proprietors  of  the  canal, 
lay  down  pipes  to  supply  their  steam  engines  with  water  for  the  sole  purpose  of  con- 
densing the  steanv  used  for  working  such  engines ;  and  that,  if  any  dispute  should  arise 
with  any  person  desirous  of  taking  water  for  the  above  purpose,  or  who  should  be  in  the 
use  of  tfdung  the  same,  such  dispute  ^ould  be  finally  determined  by  certain  commisdonen. 

A  declaration  in  case  by  the  Company  stated  that  the  canal  had  been  made  and  main- 
tained by  them  in  pursuance  of  the  act ;  that  defendants,  having  steam  engines  within  the 
prescribed  distance  of  the  canal,  had,  after  notice  to  the  Company,  laid  down  pipes  com- 
municating with  the  canal,  and  that  defendants  had  used  the  water  drawn  oiOT  by  audi 
pipes  for  other  purposes  than  condensing  the  steam  of  their  engines. 

It  was  objected  in  arrest  of  judgment,  and  afterwards  on  writ  of  error,  that  the  declarm- 
tion  did  not  shew  any  conveyance  or  ownership  of  the  canal  or  water ;  nor  did  it  shew  any 
invasion  of  a  private  right,  or  damage  to  such  a  right,  inasmuch  as  the  act  complained  of, 
if  wrongful,  was  clearly  prohibited  by  statute,  so  that  a  repetition  of  the  act  could  never 
be  used  as  evidence  that  it  was  rightful ;  also  that  the  remedy  was  by  indictment  as  for 
the  violation  of  a  statutory  provision ;  and,  further,  that  the  complaint  was  a  dispute  over 
which  the  commissioners  under  the  act  had  exclusive  jurisdiction :  Held  byExch.  Ch., 
affirming  the  judgment  of  Q.  B. : 

That  the  declaration  was  good ;  that  it  must  be  taken  that  the  Company  was  in  pos- 
session of  the  canal ;  and  that,  without  averment  of  special  damage,  the  wrongful  act 
appeared  to  be  a  damage  to  the  Company's  right ;  that  the  disputes  over  which  the  commis- 
sioners had  jurisdiction  were  disputes  with  persons,  either  al>out  to  use  or  in  the  actual 
use  of  the  canal  water  for  a  rightful  purpose,  as  to  the  mode  of  taking  such  water,  and 
that  the  provision  for  reference  to  the  Commissioners  did  not  apply  to  a  mere  wrongful  acL 

Held  also,  per  EHe  J.,  that,  even*if  such  an  act  were  within  that  provision,  the  superior 
courts  had  concurrent  jurisdiction. 

(a)  "  For  making  and  maintaining  a  navigable  canal  from  the  Colder 
navigation,  at  or  near  Sowerby  Bridge  Wharf,  in  the  parish  of  Halifax/' 
&c. ;  **  to  join  the  canal  of  his  Grace  the  Duke  of  Btidg^utaUr,  in  the 
parish  of  Manchester,**  &c  «*  and  also  certain  cuts  from  the  said  intended 
canal.*' 

The  declaration  was  founded  on  the  113th  secUon,  which  is  as  follows: 
**  And  whereas  steam  engines  arc  become  of  great  use  in  various  manu- 
factures carried  on  within  the  said  counties,  and  as  such  engines  consume 
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for  the  purposes  of  any  such  engine,  or  who  shall  be  in  the  use  of  taking 
the  same  therefrom,  such  dispute  shall  be  finally  settled  and  determined 
by  the  said  commissioners.*' 

Section  1  incorporated  the  proprietors  for  the  purposes  of  the  act  by  the 
name  of  **  The  Company  of  Proprietors  of  the  Rochdale  Canal,'*  with 
power  to  purchase  lands  &c.  for  making  the  said  canal  &c.  By  section  8 
Select  Commissioners  were  appointed  to  determine  at  what  places  and  in 
what  manner  gauges  should  be  constructed  for  the  purpose  of  regulating 
the  taking  of  surplus  water  from  certain  brooks;  and  by  section  S4 
commissioners  were  appointed  *'  for  settling,  determining,  and  adjusting^ 
all  questions,  matters,  and  differences,  which  shall  or  may  arise  between 
the  said  company  of  proprietors  and  the  seTeral  proprietors  of,  and  persons 
interested  in,  any  lands  or  other  hereditaments,  that  shall  or  may  be  taken, 
used,  affected,  or  prejudiced,  by  the  execution  of  any  of  the  powers  hereby 
granted,  and  for  other  the  purposes  in  this  act  mentioned,  except  such  as 
are  hereby  directed  to  be  done  by  the  said  select  commissioners  aforesaid." 

By  section  22,  bodies  politic  &c.,  trustees  &c.,  and  persons  under  di»* 
ability,  were  empowered  to  convey  land  to  the  company. 

By  section  29,  the  commissioners  mentioned  in  the  24th  section  were 
authorised  to  determine  the  sums  to  be  paid  by  the  company  for  the 
purchase  of  land  for  the  canal  &c.»  and  as  a  recompense  for  damages 
sustained  by  the  supplying  the  canal  with  water;  and,  in  case  of  dis- 
satisfaction with  their  determination,  juries  were  to  be  summoned  to 
assess  such  sums ;  and  by  section  35  the  determination  of  the  commia- 
sioners,  if  acquiesced  in,  and  the  verdicts  of  juries,  were  to  be  kept  as 
records ;  and,  on  payment  or  tender  of  the  purchase  money  for  lands, 
such  lands  were  to  vest  in  the  company  in  fee  simple.  Section  95  em- 
powered the  company  to  take  tolls  on  goods  conveyed  along  the  canal. 


By  sect  23  of  stat.  46  G.  3.  c.  xx.  (local  and  personal,  public),  "  for 
enabling  the  Company  of  Proprietors  of  the  Itochdale  Canal  more  ef- 
fectually to  provide  for  the  discharge  of  their  debts ;  and  to  amend  the 
several  acts  passed  for  making  '*  &c.  "  the  said  canal,"  it  was  enacted  as 
follows : 

"  And  whereas  the  power  of  tiking  water  for  the  condensing  of  steam 
in  the  engines,  near  to  the  said  canal  and  cuts,  granted  by  the  said  recited 
act  made  in  the  thirty  fourth  year  of  the  reign  of  His  present  Miyesty, 
may  be  abused,  and  it  is  expedient  that  the  provision  relating  thereto 
should  be  explained  and  amended ;  be  it  therefore  further  enacted  that. 
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and  the  said  steam  engines,  for  the  purpose  of  making, 
and  so  as  to  make,  the  said  communication  according 
to  the  provisions  of  the  said  act.  That,  although  after- 
wards, to  wit  on  &c.,  divers  large  quantities  of  water 
were  drawn  off  from  the  canal,  through  and  by  means 
of  the  said  pipes,  which  water  defendants  ought  to  have 
used  for  the  sole  purpose  of  condensing  the  steam  used 
for  the  working  the  said  engines,  nevertheless  defend- 
ants wrongfully  and  injuriously  deceived  and  defrauded 
the  plaintiffs  in  this,  to  wit,  that  defendants,  after  the 
said  quantities  of  water  had  been  so  drawn  off  from  the 
canal,  wrongfully  and  injuriously  used  and  applied  the 
same  for  other  and  different  purposes  and  uses  than 
the  condensing  the  steam  used  for  working  the  said 
engines,  to  wit  for  the  purposes  and  uses  of  supplying 
the  boilers  of  the  said  engines  with  water,  and  of  gene^ 
rating  steam  for  working  the  said  engines,  and  for  heat- 
ing the  said  mill,  and  for  the  purpose  of  cleansing  the 
said  boilers,  and  divers  other  purposes,  contrary  to  the 
provisions  of  the  said  act.  Second  breach:  that  de- 
fendants further  wrongfully  and  injuriously  deceived 
and  defrauded  plaintiffs  in  this,  to  wit  that  defendants, 
on  &c.,  wrongfully  and  injuriously,  by  means  of  the  said 
pipes,  drew  from  the  canal  more  quantities  of  water 
than  sufficient  to  supply  the  said  engines  with  cold 
water  for  the  sole  purpose  of  condensing  the  steam  used 
for  working  such  engines,  contrary  to  the  provisions  of 
the  same  statutes.  Third  breach :  that,  although  de- 
fendants did,  on  each  of  the  days  and  times  aforesaid, 
draw  from  the  canal,  through  and  by  means  of  the  said 
pipes,  divers  other  large  quantities  of  water,  to  wit  &c, 
on  each  of  the  said  days,  for  the  purpose  of  working 
the  said  engines,  and  then  applied  the  same  to  the  said 
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Volume  XIV,    accordingly,  citing  Williams  v.  Marland  (a).     He  also 

^__  obtained  a  rule  nisi  to  arrest  the  judgment,  because  the 

declaration  did  not  shew  that  the  Company  had  any 
property  in,  or  possession  of,  the  canal,  and  that  the 
defendants  had  infringed  any  private  right ;  or  that  any 
private  damage  had  been  sustained;  or  that  the  acts 
complained  of  were  wrongful ;  and  also  on  the  ground 
that  the  Commissioners  named  in  stat.  34  6r.  3.  c.  78, 
sect.  24  (b)  had  exclusive  jurisdiction  over  the  matter 
in  dispute  under  sect.  113.  In  this  vacation  (June  20th 
and  23d), 


Knowlesj  TomUmon  and  Cowling  shewed  cause.  The 
113th  section  does  not  oust  the  jurisdiction  of  this 
Court;  there  are  no  express  or  negative  words  on 
the  subject ;  the  Court,  therefore,  has  concurrent  juris- 
diction. The  decisions  in  Crisp  v.  Bunbury{c)  and 
Rex  V.  Mildenhall  Savings  Bank  ((f),  which  may  be  cited, 
proceeded  on  the  special  principle  that  it  was  of  great 
importance  to  protect  the  depositors  in  Savings  Banks 
against  the  delay  and  costliness  of  litigation  in  the 
superior  courts.  Even  if  it  be  conceded  that  sect. 
113  does  give  the  Commissioners  exclusive  jurisdic- 
tion over  the  disputes  therein  mentioned,  the  present 
is  not  such  a  dispute;  for  the  company  complain  of 
acts  merely  wrongful;  and  the  section  relates  to  dis- 
putes respecting  the  mode  of  commimicating  with  the 

(a)  2B,^  C.  910. 

(6)  He  also  obtained  a  rule  nisi  for  a  venire  de  novo,  on  the  gnnind 
that  the  third  breach  was  bad,  as  it  negatived  the  proper  return  of  water 
to  the  *<  canal'*  only,  whereas  the  USth  section  used  the  words  «  cadal 
and  cuts,**  and  that  the  general  verdict,  therefore,  on  all  the  breacbcsy 
could  not  stand.  It  was  subsequently  arranged  that  the  verdict  as  to 
this  breach  should  be  entered  for  the  defendants. 

(c)  8  Bing,  394.  {d)  6J,^E,  952. 
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ctnal  for  the  purpose  of  using  the  water  rightfully.  Qtwen'»  m-ndi. 

Besides,  the  objection  is  not  open ;  for  the  defendants ' 

have  not  pleaded  specially  that  a  dispute  has  arisen     R*^""*^" 
Qoder  the  act     Secondly,  the  wrongful  act  necessarily      Company 
im{£e8  damage ;  for  it  is  a  damage  to  the  right ;  and.        Kino. 
aooordiog  to  stat.  46  G.  3.  c.  xx.  5.  23.,  the  use  of  the 
cuial  water  for  any  other  purpose  than  that  of  con- 
dendng  the  steam  of  steam  engines  is  clearly  wrongful. 

AiherUm  and  Spinhsy  contrd.  A  special  plea  was 
nnnecessary  to  inform  the  Court  of  a  public  statute  by 
which  its  jurisdiction  is  excluded.  The  dispute  which 
is  the  subject  of  this  declaration  is  one  of  those  men- 
tMmed  in  sect.  113,  which  are  not  only  disputes  with 
peraons  desirous  of  taking  water,  but  also  with  persons 
*^  in  the  use  of  taking  the  same."  The  argument  from 
eoDTenience  is  as  strong  in  the  present  case  as  in  the 
Savings  Bank  cases;  for  actions  must  be  brought  as 
often  as  the  statute  is  infringed  by  the  mill  owner, 
nd  will  produce  no  permanent  result;  whereas  the 
Commissioners  may  prescribe  the  means  of  preventing 
abuses  altogether.  Generally  an  action  will  not  lie 
where  another  specific  remedy  is  given  by  statute; 
Vwitrhm  V.  Ellicombe  (a),  Stevens  v.  Jeacocke  (6). 

Secondly,   the   declaration  does  not  shew  any  pro- 
perty or  possession  to  enable  the  Company  to  maintain 
the  action.     The  complaint,  therefore,  is  merely  of  the 
breach  of  a  statutory  provision,  which  can  give  no  one 
*  ri^t  of  action.     The  Company  could  have  no  pro- 
perty in  the  canal  under  their  act  without  a  convcy- 
ttcc;  Doe  dem  Robins  v.  Warwick  Canal  Company  {c)\ 
eren  though  the  act  states  that  purchased  lands  are 

(«)  M^CkL  ^  Tounge,  A50.  {h)  11  Q.  Z?.  731. 

(e)  2  Xcw  Co.  483. 

VOL.  XIV.  N.8.  K 
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to  be  presumed  that  any  purchase  had  been  made; 
Company  jjoUis  V.  Goldjinck  (A).  The  water  itself,  if  flowing 
KiNa.  water,  would  be  publici  juris ;  and  the  113th  section  in 
itself  affords  no  implication  of  the  Company's  owner- 
ship of  the  water.  No  private  right  haying  been  in- 
fringed, no  action  lies,  and  the  remedy  is  by  criminal 
prosecution  for  -a  breach  of  public  duty ;  Chichester  y. 
Leihlridge  (c)  and  authorities  cited  in  the  note  to  the 
report  of  that  case ;  Pryce  y.  Belcher  (d). 

Again,  no  priyate  damage  is  shewn ;  and  without  that 
the  infraction  of  eyen  a  priyate  right  giyes  no  cause  of 
action.  The  conyersion  of  the  water  is  not  the  act  com- 
plained of;  nor  is  it  shewn  that  such  conyersion  was  any 
damage  to  the  Company.  It  is  sdd  that,  **  wherever 
any  act  injures  another's  right,  and  would  be  eyidenoe 
in  future  in  favour  of  the  wrong  doer,  an  action  may  be 
maintained  for  an  invasion  of  the  right  without  proof  of 
any  specific  injury;  "  note  (2)  to  MeUor  v.  Spateman  (e). 
But  this  test  is  in  favour  of  the  defendants;  for, 
if  the  act  complained  of  is  expressly  prohibited  by 
statute,  no  repetition  of  it  could  ever  afford  a  presump- 
tion of  its  legality.  Again,  no  right  can  be  established 
by  acts  done  secretly ;  Partridge  y.  Scott  (g). 

They  also  contended  that  tlie  language  of  the  113th 
section  did  not  distinctly  prohibit  the  acts  complained 
of,  and  that,  if  its  language  were  ambiguous,  it  should 
be  construed  against  the  Company. 

Lastly,  the  first  breach  does  not  all^e  that  the  de- 

(a)  7  M.^  W,  87. 

(6)  iB.f  a  205.    See  Doe  dem.  The  Queen  t.  Archbitkep  cf  YaHt, 
antd,  p.  81. 

(c)   WiUet,  71,  and  note  (a)  p.  74.  (d)  4  Com,  B.  866. 

(tf)  1  IFms.  SauruL  3466.  (6th  ccL).  {g)  SM.fr  ^-  S9Ql 
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L_-  damage  in  fact.     But  some  damage  must  result  in  such 

a  case ;  and  I  cannot  acquiesce  in  the  argument  that, 
if  the  act  is  clearly  wrong,  the  repetition  of  it,  for 
whatever  length  of  time,  can  have  no  tendency  to  pre- 
judice the  right  invaded. 
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Patteson  J.  I  am  of  the  same  opinion.  The  only 
difficulty  I  felt  during  the  argument  was,  that  the  de- 
claration is  specifically  framed  on  the  113th  section  of 
the  Company's  act,  instead  of  alleging  generally  that 
the  Company  were  possessed  of  the  land  and  water  of  the 
canal,  and  that  their  right  in  the  property  was  infringed. 
Upon  this  it  has  been  argued  that  the  declaration  dis- 
closes a  breach  of  a  mere  public  duty,  and  that,  there- 
fore, this  action  is  not  maintainable.  I  think,  however, 
that  the  objection  cannot  be  sustmned.  The  act  allows 
the  owners  of  land  adjacent  to  the  canal  to  use  its 
water  for  certain  specified  purposes,  and  for  those  only. 
The  declaration  alleges  that  the  canal  was  made  in 
pursuance  of  the  act,  and  that  the  defendants  had  laid 
down  pipes,  lawfully,  to  communicate  with  the  canal, 
and  ostensibly,  therefore,  in  order  to  exercise  the  right 
of  using  the  water  for  the  purpose  allowed  by  the  act ; 
and  that,  nevertheless,  they  used  the  water  for  a  differ^ 
ent  purpose  after  it  was  drawn  off,  and  also  drew  off 
more  water  than  was  sufficient  for  that  purpose.  Upon 
this  it  has  been  argued  that  the  action  will  not  lie,  and 
that  the  remedy  is  either  by  indictment  as  for  a  public 
wrong,  or  by  reference  to  the  Commissioners,  to  whom 
jurisdiction  over  such  disputes  is  given  exclusively. 
Now,  if  the  113th  section  ousts  the  jurisdiction  of  the 
superior  Courts  as  to  all  matters  to  which  the  section  ap- 
plies, which  I  do  not  concede,  I  am  still  of  opinion  that 


134 


Q.B.   TRINITY  VACATION, 


ROCHDALX 

'Canal 

Company 

▼. 

KlMC 


Volume  XIV.    the  Company  and  persons  either  desirous  of  exercising 

_  or  actually   exercising  rights,   such   dispute  shall  be 

determined  by  the  commissioners.     I  think  that  a  dis- 
pute with  a  mere  wrongdoer  is  not  within  the  section, 
and  that   our  jurisdiction  is   not    thereby  excluded. 
Secondly,  doeis  the  declaration  disclose  any  right  of 
action  ?    If  this  were  a  case  between  individuals  there 
can  be  no  doubt  that  the  action  would  lie.     But  it  is 
said  that  in  the  actual  case  there  is  no  private  wrong  or 
private  damage.     I  think  we  must  take  it,  after  the 
lapse  of  more  than  fifty  years  since  the  passing  of  the 
'act  which  allowed  the  company  to  purchase  land  and  to 
make  the  canal,  when  also  we  find  that  they  have  made 
and  maintiuned  the  canal  in  pursuance  of  the  act,  that 
the  Company  are  to  a  certain  extent  proprietors  of  the 
canal  and  its  banks,  and,  for  certain  purposes,  of  the 
water  also.     The  defendants,  on  the  other  hand,  have 
by  the  same  statute  the  right  of  using  the  canal  water 
'^  for  the  sole  purpose  of  condensing  the  steam  used  for 
working"  their  steam  engines.     The  charge  is  that  they 
have  used  the  water  for  other  purposes.     It  is  said  that 
the  section  authorised  them  to  use  the  water  for  the 
purpose  of  "  working  "  their  steam  engines  generally ; 
and  the  second  proviso  is  relied  upon  in  support  of  this 
construction.     According  to  this  argument  the  proviso^ 
which  was  meant  to  restrict  the  substantive  enactment, 
would  have  the  effect  of  enlarging  it.     I  think  the 
enactment  and  proviso  are  quite  consistent,  and  that 
the  effect  of  both  is  to  limit  the  use  of  the  water  as 
contended  for  by  the  company ;  and,  if  any  doubt  could 
be  entertained,  the  matter  is,  at  all  events,  cleared  up 
by  the  23d  section  of  the  later  statute.     The  water, 
then,  having  been  used  by  the   defendants  for  illegal 
purposes,  the  general  principle  applies,  that,  although 
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(Error  from  the  Queen's  Bench.) 

[Wednesday,      KiNQ  and  AnothcF (a)  against  The  Rochdale 

JuM  18Ui,  ^     ^        "^ 

i«5i.]  Company. 


For  marginal 
note  see  ant^ 
p.  122. 


TUDGMENT  having  been  entered  up  in  the  pre- 
ceding case  (as  to  the  first  and  second  breaches 
only)  {b)i  error  was  brought  on  the  judgment.  It  was 
assigned  for  error  (in  addition  to  the  common  assign- 
ment) that  the  declaration  was  not  sufficient  for  the 
Company  to  miuntain  the  action ;  and  that  the  matters 
in  the  declaration  mentioned  ought  to  have  been  re- 
ferred to  and  determined  by  the  commissioners  men- 
tioned in  Stat  34  G.  3.  c.  78.  5.  113     Joinder. 


CromptoHy  for  the  plaintiffs  in  error  (c),  contended, 
principally,  that  the  use  of  the  water,  as  alleged  in  the 
declaration,  was  not  prohibited  by  the  Company's  statutes. 
He  also  cited  Dobson  v.  Blackmore  (rf)  to  shew  that  the 
declaration  was  bad  for  want  of  an  averment  of  damage ; 
and  Comi/ns*B  Digest,  Action  upon  the  Case  (B  6.),  to 
shew  that  the  form  of  action  should  have  been  tres- 
pass (c).  In  other  respects  the  argument  was,  in  sub- 
stance, the  same  as  in  the  Court  below. 

(a)  The  two  surviving  defendants  in  the  action. 

(6)  See  aut(^,  note  (6),  p.  128. 

(c)  The  writ  of  error  was  argued  before  Maule,  CrestweU  and  Talfourd 
Js.,  and  Parke,  Aldenon  and  Martin  Bs. 

Cd)  9  Q.  £r.  991. 

(e)  In  Rochdale  Canal  Company  v.  Walmtley,  decided  while  llie  above 
case  was  depending  in  error,  the  dechuntion,  after  expresslj  averring  pos- 
session of  the  canal  (being  land  covered  with  water)  by  the  Company,  and 
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^^^J^j^l^'   facie,  that  the  Company  were  in  possession  of  the  canal ; 
that  the  statute  treats    them  as  proprietors  of  the 
projected  canal,  and  it  was  to  be  assumed   that,  as 
such  proprietors,  thej  had  all  the  ordinary  rights  of 
proprietorship,  except  so  £sur  as  these  nigiit  be  qoalified 
citlier  expreedy  or  impliedly  by  the  provisions  of  their 
statutes.     That,  as  to  the  acts  complained  of  in  the  de- 
claration, there  was  a  difference  of  opinion  among  the 
members  of  the  Court,  on  the  question  whether  these 
acts  were  prohibited  by  the  former  statute ;  but  that 
the  Court  was  unanimous  in  opinion  that  the  23d  sec- 
tion of  the  later  act  put  it  beyond  doubt  that  such  acts 
were  illegaL     Upon  the  question  whether  the  declar- 
ation was  good  without  an  averment  of  damage,  he  re- 
ferred to  the  words  of  the  first  proviso  in  sect.  113, 
*'  so  that  no  obstruction  shall  arise  therefrom  to  the  sud 
navigation,"  and  observed  that  they  were  referable  to  the 
legitimate  use  of  the  water  for  condensing  purposes 
onlv,  and  introduced  to  exclude  such  a  mode  of  return- 
ing  the  water  to  the  canal  as  might  be  prejudicial  to 
the  navigation.    He  referred  also  to  Ashby  v.  White  (a), 
and  said  that  the  declaration  disclosed  such  an  injury  to 
a  right  as  might  be  the  subject  of  an  action  without  ex- 
press damage.     Upon  the  remaining  question,  whether 
the  jurisdiction  of  the  Superior  Courts  was  ousted,  he 
observed  that  the  jurisdiction  of  the  Superior  Courts 
was  not  to  be  taken  away  except  by  express  words  or 
necessary  implication,  and  that  it  did  not  sufficiently 
appear  that  the  legislature  intended  to  confer  exclusive 
jurisdiction  on  the  Commissioners  even  over  the  dis- 
putes mentioned  in  the  113th  section;  and  that  the 
provision  with  respect  to  dbputes  with  a  person  '*in 


(a)  S  Ld,  Raym,  938. 
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Volume  XIV,   said  vicarage,  the  Rev.  George  Atkinson,  to  be  admitted^ 

1849.        .      .  .  . 
*        instituted  and  inducted  into  the  said  benefice. 

It  appeared  from  the  affidavits  on  which  the  rule 
was  obtained  that  the  advowson  was  conveyed  by  deed 
to  certain  feoffees,  in  trust  to  present  to  the  ordinary 
such  person  as  the  majority  of  the  landowners  in  the 
parish  should  appoint  from  time  to  time  whensoever 
the  incumbency  of  the  said  vicarage  should  be  vacant. 
At  an  election  of  an  incumbent  to  the  vacant  benefice 
in  April  last,  a  dispute  had  arisen  whether  Mr.  Atkin- 
son or  a  Mr.  Sisson  had  the  majority  of  votes.  The 
trustees  declared  that  Mr.  Sisson  was  elected.  No 
presentation  had  been  made ;  but  the  trustees  had  re- 
fused to  present  Mr.  Atkinson. 

The  case  was  argued  during  the  term  (a> 
The  Court  desired  to  have  the  question  discussed, 
whether  mandamus  would  lie  in  such  a  case. 


Watson  and  Manisty  shewed  cause.  The  question 
submitted  to  this  Court  respects  the  administration  of 
a  private  trust;  and  the  proper  remedy  is  in  equity. 
Many  cases  similar  to  the  present  have  been  discussed  in 
the  equity  courts;  Attorney  General \. Parker  {V)y  The 
Attorney  General  v.  Forster  (c),  Fearon  v.  Webb  {d\ 
Edenborough  v.  The  Archbishop  of  Canterbury  (e\ 
Davis  V.  Jenkins  {g).  The  trustees  have  no  public 
duty  to  perform ;  if  they  neglect  to  present,  the  public 
will  not  suffer ;  the  only  consequence  will  be  a  lapse  to 
the  Ordinary.     But,  if  there  is  a  legal  right  in  the 


(a)  June  Utli.     Before  Lord  Denman  C.  J.,  Patteton  and  Erie  Ja. 
Coltftit/ge  J.  was  sitting  at  Nisi  Prius  in  London. 
(6)  1  VcM  sen.  43,  (c)  10  Vet.  335. 

(rf)  14  Vcs,  13.  (e)  2  Huss.  93. 

ig)  3  Ves.i  B,  151.  153. 
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The  aJBSdavits  shew  that  the  persons  against  whom 
the  writ  is  prayed  hold  the  advowson  under  a  deed,  by 
which  it  was  conveyed  to  trustees,  in  trust  to  present 
such  person  as  should  be  elected  by  a  majority  of  the 
landowners  of  Orton :  and  the  dispute  is  whether  Mr. 
Atkinson  or  Mr.  Sisson  had  the  majority  of  votes. 

The  Court  does  not  enter  into  any  examination  of 
the  facts ;  because  we  are  of  opinion  that,  if  the  writ 
of  mandamus  be  the  proper  remedy,  the  questions  of 
fact  and  law  arising  in  this  case  must  be  raised  by  a 
return  to  the  writ. 

But  the  difficulty  is,  whether  this  is  a  case  in  which 
a  writ  of  mandamus  ought  to  issue  at  all ;  and  that 
will  be  found  to  depend  upon  whether  a  writ  of  quare 
impedit  will  lie ;  for,  if  it  will,  all  the  authorities,  ex- 
cept Clarke  y.  Bishop  of  Sarum(a)^  are  agidnst  the 
granting  of  the  writ  of  mandamus ;  and  that  case  is 
considered  not  to  be  good  law  in  Powel  v.  Milbank  {b) 
in  the  note  to  Rex  v.  Bishop  of  Chester  (c).  It  is  quite 
clear  that,  when  the  right  of  presentation  is  in  one  per- 
son and  the  right  of  nomination  in  another,  the  nomi- 
nation is  the  substantial  right,  and  the  presentation 
ministerial  only.  Either  of  the  persons,  however,  may 
bring  quare  impedit.  *^  If  he  who  hath  the  nomination 
presents  to  the  ordinary,  he  who  ought  to  present 
shall  have  quare  impedit,  and  e  contra"  (d).  "  If  respect 
be  had  of  each  other,  then  are  they  both  patrons  after 
a  manner,  and  by  injury  offered  by  every  of  them  to 
the  other,  one  of  them  may  punish  the  other.  As  if  he 
that  hath  the  nomination  will  present  immediately  to 
the  ordinary,  he  that  hath  the  presentation  may  bring  a 
quare  impedit  or  a  writ  of  right  of  advowson  against 


(a)  2  Str.  1082. 
(c)  1  T.  R,  396. 


il)  I  7.  R,  399. 401.  note  (<f>. 
(d)  Moort,  49.    1.  147. 
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pi.  12.,  Citing  Sherley  v.  Underhill{a) :  "  Tout  le  court 
fuit  d'opinion  et  direct  que  le  nomination  fuit  le  sub- 
stance del  advowson,  et  le  presentation  ne  fuit  que  un 
ministerial  interest.  Et  si  le  presentor  present  sans 
nomination  quare  impedit  gist ;  sic  auxi  si  le  nominator 
present  immediate  sans  presentation  quare  impedit  gist 
vers  le  nominator."  If  the  trustees  had  in  this  case 
presented  a  person  not  nominated  bj  the  land  owners, 
there  seems  to  be  no  doubt  that  the  latter  might  main- 
tain quare  impedit ;  and  so  it  was  held  in  the  case  of 
Rex  V.  Bishop  of  Chester^  JS.  24.  G.  3.  B.  IL  (cited  in 
Rex  V.  The  Bishop  of  Cliester  (b)  ) ;  where  a  mandamus 
was  refused  to  the  inhabitants  of  Troutbeck,  because 
they  might  bring  quare  impedit. 

But,  as  they  have  not  presented  any  one,  some  doubt 
may  be  reused  whether  the  land  owners  can  sue ;  and,  if 
they  cannot,  there  is  certainly  no  legal  remedy,  and  a 
case  is  fairly  made  for  the  interposition  of  this  Court 
by  writ  of  mandamus ;  unless  the  right  be  merely  an 
equitable  one.  The  passages  above  cited  from  Viner^t 
Abridgment  are,  however,  an  answer  to  that  doubt.  The 
authorities  shew  that  the  right  of  the  nominator  is  not 
merely  an  equitable  right,  but  a  legal  one ;  otherwise  he 
could  in  no  case  maintain  quare  impedit. 

It  is,  however,  found  that  cases  of  this  sort  have 
always  arisen  where  the  right  of  the  nominator  has 
been  adverse  to  that  of  the  presentor,  and  not  where 
the  presentor  is  a  mere  trustee  for  the  nominator,  as  in 
the  present  case.  Where  such  is  the  relation  of  the 
parties,  the  only  remedy  is  in  equity:  and,  therefore,  as 
regards  the  land  owners  and  the  trustees,  the  former 
appear  to  be  in  the  dilemma  put  by  the  Court  in  Rex 


(a)  Moofe,  894. 


(6)  1  T.  R.  396. 
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stitate  him  he  can  maintain  no  action  in  his  own  name ; 
the  action  must  be  in  the  name  of  his  patron  for  a  dis- 
turbance of  the  temporal  right;  although,  if  the  ob- 
jection be  personal,  he  may  in  many  cases  soe  in  the 
Ecclesiastical  Court  by  duplex  querela.  No  instance  is 
to  be  found  in  our  books  of  any  attempt  by  a  clergy- 
man, even  after  presentation,  to  obtain  a  writ  of  man- 
damus to  compel  his  institution  to  a  presentative  bene* 
fice;  and  for  this  plain  reason,  that  there  is  a  l^al 
remedy  open  to  those  who  present  him  by  quare  impedit, 
and  he  has  himself  no  legal  right  whatever.  If  then 
Mr.  Atkinson  could  not,  if  he  had  been  presented,  have 
applied  to  this  Court  for  a  writ  of  mandamus  to  compel 
institution,  how  can  it  be  said  that  he  has  such  a  l^al 
right  to  this  vicarage  as  to  be  entitled  to  a  writ  of 
mandamus  to  compel  the  trustees  to  present  him  ?  If 
the  presentation  by  the  undoubted  patron  would  ^ve 
him  no  legal  right,  how  can  the  nomination  of  him  by 
the  landowners  to  the  trustees,  who  have  the  legal  title 
to  present,  give  him  any  legal  right  whatever  ?  It  is 
the  right  of  his  patrons  (the  landowners)  that  is  in- 
fringed by  the  refusal  to  present,  and  not  his  right; 
and  they  must  enforce  it,  not  he. 

The  case  of  Regina  v.  Kendall  {a)  remains  to  be 
considered.  In  that  case  the  prosecutor  was  the  clergy- 
man elected  by  the  brethren  of  an  hospital  to  a  vicar- 
age, the  advowson  of  which  was  vested  in  the  Master 
and  brethren,  who  were  incorporated ;  and  the  Master 
had  refused  to  put  the  corporate  seal  to  his  presenta- 
tion. The  prosecutor  had  no  legal  right  there  any 
more    than  Mr.  Atkinson  has    here;   the   point  was 


(o)  1  Q.  B.  366. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Court  of  Queen's  Bench.) 

Charles  Wright  against  The  Queen. 

An  indictment   'T^HE  rccord  in  the  Court  of  King's  Bench  was  as 

for  conspiracy        JL 

alleged  that  C.  folloWS : 

died  nosseftseo  

of  East  India         "  Plcas  bcforc  our  Lord  the  King,  at  Westminster^  of 

fctock,  leaving 
a  widow ;  tliat 

defendants,  unlawfully,  &c.,  conspired  by  false  pretences  and  false  swearing  &c.,  unlawfully 
&c.,  to  obtain  the  **means  and  power*' of  obtaining  such  stock  :  tlial,  in  pursuance  of  such 
conspiracy,  defendants  caused  to  l>e  exhibited  in  the  Prerogative  Court  of  Canterhuiy  a 
false  affidavit  made  by  one  of  thera,  in  which  the  deponent  statcni  that  C's  widow  had  died 
without  taking  out  administration  to  6\,  and  that  deponent  was  one  of  her  children  :  and 
it  then  alleged  that  defendants  fraudulently  obtained  to  deponent,  as  one  of  the  children  of 
C,  a  grant  of  administration  to  his  estate.  The  indictment  contained  other  similar  overt 
acts,  and  charged  that  by  means  of  them  defendants  did  obtain  the  means  and  power  &c., 
and  did  get  possession  oH  the  said  stork. 

On  motion  in  Q.  B.  to  arrest  the  judgment,  on  the  ground  that  a  charge  of  conspiracy 
to  obtain  the  **  means  and  power*'  of  obtaining  the  stock  did  not  describe  any  ofiTence  : 

Sembie,  that  the  statement  of  the  overt  acts  done  in  furtherance  of  the  object  of  con* 
spiracy  wan  so  interwoven  with  the  charge  of  conspiracy  itself  as  to  shew  an  unlawful  con- 
spiracy.    But 

Held,  tliat,  at  all  events,  the  overt  acts  in  themselves  constituted  a  misdemeanour,  on 
which  the  Court  could  legally  pronounce  judgment. 

Admitted,  that  a  count  which  merely  charged  a  conspiracy  in  the  same  manner  without 
alleging  the  overt  acts  was  bad. 

IK,  \mng  indicted  in  Q.  B.  for  a  conspiracy,  pleaded  Guilty ;  whereupon  it  wss  ad- 
judged that  he  beconvictiKl ;  and  a  day  was  given  him,  by  cur.  adv.  vult,to  hear  judgment ; 
and  he  was  aAerwards  outlawed  for  non-appearance.  He  afterwards  came  into  Court  in 
custody,  and  brought  error  in  Q.B.,  assigning  error  in  the  record,  process  and  publication 
of  outlawry,  and  in  pronouncing  the  judgment  of  conviction,  and  praying  tliat  the  outlawry 
and  conviction  might  be  reversed,  and  tliat  he  might  be  restored  to  all  he  had  lost  by  the 
outlawry.  Tlie  Coroner,  for  the  Crown,  joined  in  error,  pleading  that  neither  in  the  recoid 
and  process,  nor  in  tlie  publication  of  the  outlawry,  nor  in  pronouncing  the  judgment  of 
conviction,  was  there  error;  and  praying  that  the  outlawry  might  be  confirmed.  It  was 
admitted  that  the  process  of  outlawry  was  erroneous.  Held,  in  Q.  B. :  that  it  was  suflScient 
to  give  judgment  merely  reversing  the  outlawry,  without  any  notice  of  the  judgment  of 
conviction.     Judgment  affirmed  in  Exch.  Chamber. 

Per  Lord  Denmati  C.  J. :  One  of  two  defendants,  convicted  of  conspiracy,  may  bring 
error  on  the  judgment  without  the  other. 

The  following  points  were  decided  by  the  Court  of  Exchequer  Cliamber : 
1.  JV,  not  having  appeared  on  tlie  day  given  him  to  hear  judgment  (as  above),  a  capiat 
issued,  wcxch  wa»  followed  up  by  process  of  outlawry.     Afterwards  the  outlawry  waa  r«* 
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WmoHT  standing  in  the  books  of  the  United  Company  of  Mer- 
Thc  Quiiir.  chants  of  England  trading  to  the  East  Indies^  in  the 
name  of  one  Charles  Campbell  &c.  deceased,  a  certain 
interest  or  share  in  East  India  stock,  to  the  extent  of 
965/.  of  such  stock ;  and  there  then  and  there  were  cer- 
tain dividends  due  and  payable  in  respect  thereof;  that 
the  said  Charles  Campie/Z  died  on  25th  May\S22i  and 
Mary  Harriet  Campbell  his  wife  survived  him  and  was 
still  living.  That  Sophia  Pennell  (defendant)  was,  and 
still  is,  the  wife  of  George  Pennell^  who  is  still  living. 
That  defendants,  well  knowing  the  premises,  with 
force  and  arms  &c.,  unlawfully,  fraudulently  &&,  did 
conspire  &c.  together,  by  divers  false,  subtle,  fraudu- 
lent and  unlawful  &c.  ways,  means  and  contrivances, 
and  by  false  pretences  and  false  swearing,  unlawfully 
deceitfully  and  fraudulently  to  obtain  the  means  and 
power  to  and  for  S.  Pennell  of  transferring  and  dis- 
posing of  the  said  stock,  and  also  of  obtaining  pay- 
ment to  her  of  the  said  dividends.  That,  in  pursu- 
ance of  such  conspiracy,  defendants  aftcrwardi?,  to 
wit  on  &c.,  unlawfully  &c.,  caused  and  procured  a 
certain  false  deposition,  purporting  to  have  been  made 
on  oath  by  8.  Pennell  as  being  a  widow,  and  as  one 
of  the  lawful  children  of  the  said  C  Campbell,  and 
wherein  S.  Pennell  falsely  stated  that  the  said  Jf.  //• 
Campbell,  the  widow  of  Charles  Campbell,  died  with- 
out having  taken  upon  her  letters  of  administration 
of  his  goods,  to  be  exhibited  in  the  Prerogative  Court 
of  Canterbury;  and  did  then  and  there  fraudulently 
cause  and  procure  such  letters  of  administration  to  be 
issued  by  the  said  Prerogative  Court,  purporting  to 
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grant  administration  of  the  goods  &c.  of  C.  Campbell  Queefi*t  Bench. 
to  .S.  Pennell  as  one  of  the  lawful  children  of  the  said '_ 

C  Campbell.  Wright 

The  count  (after  charging  two  other  overt  acts  of  a    The  Qukbn. 
amilar  kind,  viz.,  the  procuring  by  similar  false  affi- 
daTita  administration  to  the  goods  of  M.  H.  C,  simplj ; 
alao  administration,  with  will  annexed,  of  the  goods  of 
C  Campbell,  left  unadministercd  by  M.  H.  C.  as  his 
executrix)  proceeded    (o   allege    that    defendants,    in 
farther  pursuance  &c.,   presented  &c.  such  letters  of 
administration  to  the  said  United  Company  &c.,  and 
did  then  and  there,  by  such  false  &c.  ways,  means  and 
contrivances,  and  false  pretences  and  false  swearing,  as 
aforesaid,  falsely,  fraudulently  and  deceitfully  obtain 
the  means  and  power  to  and  for  S.  Pennell  of  trans- 
ferring and  disposing  of  the  said  stock ;  and  S.  Pennell 
did  transfer  and  dispose  of  the  said  stock  for  a  large 
sum  of  money,  which  she  did  then  and  there,  by  such 
ways  &c  as  aforesaid,  unlawfully  obtain  and  receive  to 
and  for  her  own  use  and  benefit.     And  that  S.  Pennell 
did  also,  by  the  said  false  and  fraudulent   ways   &c., 
then  and  there  obtain  payment  to  her  from  the  said 
United  Company  of  the  said  dividends.     Averment: 
that  S.  Pennelly   during  all  the   times  aforesaid,   was 
the  wife  of  the  said  George  Pennell^  and  who  during 
all  the  times  aforesaid  was  and  still  is  living,  as  de- 
fendants during  all  the  time  aforesaid  well  knew ;  that 
M.  H.  Campbell  during  all  the  time  aforesaid  was  and 
still  is   living,  as   defendants  during  &c   well  knew; 
and  Uiat  S.  Pennell  was  not  the  lawful  daughter  of 
M.  H.  Campbell,  which  defendants  at  the  said  several 
times  well  knew :  with  intention  to  defraud  M,  H.  Camp^ 
helL     To  the  great  damage  of  M.  H.  Campbell,  &c. 

L  4 
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Second  count,  the  same  as  the  first,  only  laying  the 
intent  to  defraud  the  EcLst  India  Company  (a). 

The  third  count  varied  from  the  first  merely  in 
stating  fewer  overt  acts. 

The  fifth  count  contained  the  same  inducement  as 
the  first,  and  alleged  that  the  defendants  conspired  by 
false  &C.  and  unlawful  ways,  means  and  contrivances 
unlawfully  &c.  to  cause  and  procure  certain  letters  of 
administration,  purporting  to  be  a  grant  of  adminis* 
tration,  with  a  certain  codicil  or  confirmation  of  a  will 
annexed,  of  the  estate  and  effects  left  unadministered 
by  M,  H.  CampbeU  as  being  deceased,  of  C.  Campbell^ 
to  her  S.  Pennell  ais  a  widow,  and  as  one  of  the  lawful 
children  of  M.  H.  Campbell  as  being  deceased,  for  the 
purpose  of  obtaining,  and  with  intent  then  and  there 
unjustly  and  unlawfully  to  obtain  and  receive,  the 
said  last  mentioned  interest  or  share  of  and  in  the  said 
stock  &C.  to  and  for  the  use  of  S,  PennelL  (It  then 
set  out  the  same  overt  acts  as  alleged  in  the  first  count) 

The  seventh  count  stated  that  M.  IL  Campbell  was 
beneficially  interested  in,  and  entitled  to,  the  stock 
already  mentioned,  and  that  defendants  had  not  any  in- 
terest therein ;  and  that  defendants  conspired  together 
by  false  &c  and  unlawful  ways  and  means,  and  by 
fiilse  pretences,  unjustly  and  unlawfully  to  obtain  the 
means  and  power  to  and  for  S.  Pennell  of  transferring 
and  disposing  of  the  said  stock  &c 

Ninth  count  That  defendants,  with  force  and  arms, 
unlawfully,   fraudulently   &c   did    conspire,   combine. 


(a)  The  counts  were  drawn  in  pairs ;  the  fourth  count  rarying  only  the 
allegation  of  the  intent  to  defraud  as  laid  in  the  third  count,  with  respect 
to  the  person  to  be  defrauded,  and  so  on  as  to  the  latter  count  of  (*ach 
succcflsife  pair  throughout  the  indictment. 
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oonlederate  and  agree  together,  and  with  divers  other  Queen*$  Bench. 

evil  disposed  persons  to  the  jurors  unknown,  by  un-  ' 

just,  fiilse^  fraudulent  and  unlawful  ways  and  means 
to  cheat  and  defraud  M.  H.  Campbell  of  her  moneys 
and  deprive  her  of  the  same,  and  to  injure  her  the  said 
M.  H.  Campbell :  to  the  great  damage  of  the  said  M. 
R  Campbell. 

Eleventh  count  That  defendants,  on  &c.,  with  force 
and  arms,  unlawfully  &a,  did  conspire  &c.  together, 
bj  false  &C.  and  unlawful  pretences  &c.,  unlawfully 
to  obtain  and  get  into  their  possession,  of  and  from 
me  Samuel  Bayley^  divers  large  sums  of  money,  with 
mtent  then  and  there  to  cheat  and  defraud  the  said 
S^B.i  to  the  great  damage  of  the  said  S.  B. ;  &c 

The  record  in  this  Court,  after  the  indictment,  con- 
tinned  as  follows. 


*  Whidi  aud  indictment  our  said  Lord  the  King,  afterwards  "  &c.  (cer- 
omri  toremore  into  the  Court  of  Queen's  Bench).     '*  Whereupon  the 
iherifi  of  London  are  commanded  that  thej  cause  them  to  come  to  answer 
to  our  said  Lord  tlie  King,  touching  and  concerning  the  premises  afore- 
wi  And  now,  that  is  to  say  on  the  Sd  day  of  November  in  this  same  year, 
Mre  oar  said  I^rd  the  King  at  fTesiminster,  cometh  **  &c. :  appearance 
oTC  Wrig/U  in  person,  and  of  &  Ptnuell  by  mUiam  BeU  her  Clerk  in 
Court;  pleas  by  them  severally  that  tliey  are  Not  guilty  ;  and  joinder  by 
ft^waarf  Henry  Lushin^on,  the  King's  Coroner  and  Attorney.     **  There- 
fore kc  a  jury  thereupon  come  before  our  Lord  the  King  on  the  Rth  day 
UJaumy  (a),  wbervaoever  **  &c.     **  TTie  same  day  is  given,  as  well 
to  the  saiil   E.  H>  Lu$hington,  who  fur  our  said  Lord   the  King  in 
tbis  behalf  prosecuteth,  as  to  tlie  said  C   Upright  and  S.  Pennelf.     At 
wliidi  time,  to  wit  on  the  8th  day  of  January  (a)  aforesaid,"  &c.  ;  ap« 
pcaraoce  of  E.  H,  LuMhington^  C  Wright  in  person,  and  S.  Pennell  by 
Iter  aid  clerk  in  Court ;  entry  of  vict^comes  non  misit  breve.     **  There- 
fa^  as  before  '*  &c. ;  venire  to  12th  Jpril  (a),  and  that  day  given  to  the 
Coroocr  and  both  defendants:  on  12th  Jpril  similar  appearances  and 
CDotisoancea  to  19th  May  (a) ;  and  on  19th  May  similar  appearances  and 
CBBtiBuanees  to  3d  November  (a).     «  At  which  time,  to  wit  on  the  3d 


(a)  A.D.I 834. 
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ckjT  of  November  (a)  aforesaid  **  &c. ;  appearance  of  the  Coroner,  of  C 
Wright  in  person  and  of  &  Pennell  bj  her  Clerk  in  Court  **  And  the 
said  C,  Wright  and  &  Pennell,  having  severallj  withdrawn  their  pleas  by 
them  in  that  behalf  severallj  above  pleaded  in  manner  and  form  aforesaid^ 
severally  say  they  cannot  deny  but  that  they  are  Guilty  of  the  premises 
aforesaid,  iit  manner  and  form  aforesaid  above  charged  upon  them,  and  do 
severally  acknowledge  and  confess  the  premises  as  aforesaid  in  manner 
and  form  as  iu  and  by  the  said  indictment  is  alleged  against  them  :  and 
hereupon  they  severally  put  themselves  upon  the  mercy  of  our  said  Lord 
the  King. 

**  Wherefore,  all  and  singular  the  premises  being  seen  and  fully  un- 
derstood by  the  Court  of  our  said  Lord  the  King  now  here,  it  is  con- 
sidered and  adjudged,  by  tlie  said  Court  here,  that  they  the  said  C  Wrigki 
and  S,  Bmnell  be  severally  convicted  of  the  premises  above  charged  upon 
them  as  aforesaid :  and  that  for  their  offences  aforesaid  they  be  taken, 
and  so  forth.  And,  because  the  Court  of  our  said  Lord  the  King 
now  here  is  not  advised  "  &c. :  continuance  by  cur.  adv.  vult,  and  day 
given  to  C  Wright,  S,  Pennell  and  the  coroner,  to  12th  January  (6),  ''to 
hear  their  judgment  thereupon.**  **  At  which  time,  to  wit  on  the  ISth  day 
of  January  (6),  before  our  said  Lord  the  King,  at  Wettmintter,  come  aa 
well  the  said  Edward  Henry  Lushington,  who  for  our  said  Lord  the  King  " 
&c.,  <*  as  the  said  S,  Pennell  in  her  proper  person :  and  the  said  C.  Wrigkt^ 
although  being  solemnly  called,  doth  not  come.  Therefore,  by  the  writ 
of  our  raid  Lord  the  King  directed  to  the  sheriff^  of  London,  the  said 
sheriffs  are  commanded  that  they  take  the  said  C  Wright,  if  he  shall  be 
found  in  their  bailiwick,  and  him  safely  keep,  so  that  they  may  have  his 
body  before  our  said  Lord  tlie  King  on  the  12th  dtiy  of  ^pril  (by,  where- 
soever "&C.,  '*  to  satisfy  our  said  Iiord  the  King  concerning  his  redemption 
by  reason  of  the  conspiracies  and  mindemeanors  aforesaid,  whereof  he 
with  another  is  so  indicted  and  convicted  as  aforesaid.  And,  because  the 
Court  of  our  said  Lord  the  King  now  here  is  not  as  yet  advised  about 
giving  their  judgment  of  and  upon  the  premises  aforesaid,  whereof  the 
said  S.  Pennell  together  with  the  said  C.  Wright  is  so  convicted  as  afore* 
said,  day  is  therefore  further  given,  as  well  to  the  said  E,  H,  Luikmgtom^ 
who  for  our  said  Lord**  &c.,  <*  as  to  the  said  S.  Pennell,  until  on  the 
same  ISth  day  of  April  {b),  before  our  said  Lord  the  King,  wheresoever** 
&c.,  **  to  hesr  "  &c. :  «  At  which  time,  to  wit  on  the  12th  day  of  Aprii{b) 
aforesaid,  before  our  said  Lord  the  King,  at  Westminster,  come  aa  well 
the  said  E»  H.  LmlUngton,  who  for  our  said  Lord  "  &c.,  **'  as  the  said  S. 
Pennell  in  her  proper  person.  And  the  sheriffs  of  the  said  city  of  London 
have  returned  the  said  last  mentioned  writ,  so  to  them  directed,  indorsed 
as  follows:  vis.  :  <  The  within  named  Charles  Wright  is  not  found  in 
our  bailiwick.  Alexander  Raphael  and  John  1/Udge,  sheriffs.'  Where- 
upon, by  the  writ  of  exigent  of  our  said  Lord  the  King,  the  sheriffs  of 


(a)  A.  0.  1831. 


(6;  A.  D.  1835. 
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io4t^.  aforesaid  ;  and  it  is  read  to  him  :  he  also  prays  oyer  of  the  said  first  mco- 

tioned  writ  of  exigi  facias;  and  it  is  read  to  him  in  these  words'*  Ac, 

^^  The  writ  'was  then  set  out     *'  Which  being  read  and  beard,  the  said 

^Tbe  Quiiv.       Chariei  Wright  says  that  in  the  record  and  process,  and  also  in  the  publici^ 
tion^of  the  aforesaid  outlawry,  and  in  the  pronouncing  the  said  judg- 
ment of  conviction,  there  is  manifest  error  in  this ;  to  wit,  that  it  is  not 
shewn,  nor  does  it  appear  by  the  return  of  the  said  sheriffs,**  &c :  errors 
were  then  alleged  in  the  process  of  outlawry.     **  There  is  also  error  in 
this  ;  to  wit,  that  the  said  process  and  judgment  of  outlawry  is  founded 
on  the  said  judgment  of  the  said  Court  of  our  said  Lord  the  late  King, 
whereby  it  was  considered  and  adjudged  that  the  said  C.  Wright  and  S, 
Pcnnett  be  severally  convicted  of  the  premises  above  charged  upon  them 
as  aforesaid ;  and,  whereas  the  charge  contained  in  the  eighfh  and  sub- 
sequent counts  of  the  said  indictment  is  of  too  general  and  vague  a 
nature  to  warrant  or  sustain  any  conviction  thereon,  therefore  in  that 
there  is  manifest  error.     There  is  also  error  in  this :  to  wit,  that  the  said 
Court  have  considered  and  adjudged  that  the  said  C.  Wright  and  S.  PenneQ 
be  severally  convicted  of  the  premises  above  charged  upon  them  as  afore- 
said ;  whereas  the  said  Court  should  and  ought  to  have  considered  and 
adjudged  that,  as  to  part  of  the  premises  so  charged,  to  wit  the  eighth  and 
subsequent  counts,  the  said  C   WHght  and  S.  Bennett,  go  without  day : 
therefore  in  that  tliere  is  manifest  error.     Wherefore  the  said   ChtHet 
Wright  prays  that  the  outlawry  and  conviction  afi/reiaid,  for  the  errors 
aforesaid,  and  other  errors  appearing  on  the  record  and  process  aforesaid, 
mat/  be  reversed  and  held  for  nothing;  and  that  he  may  be  restored  to 
tlie  common  law  and  to  all  which  he  hath  lost  by  occasion  of  the  out- 
lawry aforesaid  &c.     And  now,  on  tiie  same  day  and  year  aforesaid, 
Charlet  Francis  Robinson,  Esq.,  (^oroner  and  Attorney  of  our  Sovereign 
Lady  the  Queen,  in  the  Court  of  our  said  Lady  the  Queen  before  the 
Queen  herself,  being  present  here  in  Court  in  his  proper  person,  and 
having   heard  the  matters  aforesaid   above  assigned   for  error,   for  our 
Sovereign  Lady  the  Queen  saith  that  neither  in  the  record  and  process 
aforesaid,  nor  in  the  publication  of  the  aforesaid  outlawry,  nor  in  the  pro- 
nouncing the  said  judgment  of  conviction,  is  tliere  any  error :  and  be 
prays  tliat  the  Court  of  our  said  Lady  tlie  Queen  now  here  may  proceed 
to  the  examination,  as  well  of  tlie  record  and  proceedings  aforesaid,  as  of 
the  matters  aforesaid  above  assigned  for  error;  and  that  the  outlawry 
aforesaid  may  be  in  all  tilings  confirmed.*' 

The   case  on  error   in   this   Court   was  argued   in 
Michaelmas  term,  1846  (a). 

(a)  November  18th.     In  (he  preci>dlng  £aj<er  term  (itfoy  5tb,  1846;, 
Sir  F,  Thesiger,  Attorney  General,  had  applied  to  have  the  caae  taken 
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FoiumeXiF.  outlawry,  11  fT.  4.  66.  and  may  assign  error  in  the 
1_  principal,  before  he  reverses  the  outlawry;  for  by  re- 
versing the  principal  he  reverses  the  outlawry.  1 1  ^.  4. 
6.  8  //.  7.  10.  7  H.  6.  44.  Contrit,  7  H.  4.  40."  It 
seems  from  this  that  even  a  judgment  of  outlawry, 
good  in  itself,  may  be  reversed  for  error  in  the  judg- 
ment on  which  it  is  founded:  and  that  is  reasonable, 
the  outlawry  being  merely  a  collateral  proceeding  to 
punish  the  party  for  avoiding  the  punishment ;  and,  if 
the  conviction  itself  be  bad,  the  party  ought  not  to  be 
punished,  though  the  process  of  outlawry  be  quite  re- 
gular :  yet  that  would  be  the  result  if  the  conviction 
may  not  be  impugned  in  this  mode.  Three  authorities 
from  the  Year-books  are  mentioned  by  the  annotator 
on  Fitzherbert,  as  supporting  his  view.  In  Yearb.  Mich. 
II  H.  4.  foL  6  A.  pi.  14.  {TerscularcP  v.  Penros)  error 
was  brought  upon  a  judgment  and  an  outlawry  pro- 
nounced thereon ;  and  the  plaintiff  in  error  attacked  the 
principal  judgment:  it  was  objected  to  this  that,  al- 
though there  might  be  error  in  the  principal  record, 
yet,  if  the  process  of  outlawry  after  the  judgment  were 
good,  the  outlawry  could  not  be  reversed :  but  Gascoigne 
(C.  J.  of  K.  B.)  said  that  the  record  and  the  judgment 
were  the  original  of  the  process  of  outlawry,  so  that,  if 
there  were  defect  in  the  original  judgment,  the  out- 
lawry, which  depended  upon  it,  was  reversable  (a).  In 
Yearb.  Trin.  7  H.  6.  foL  44  A.  pi.  22.  the  plaintiff  in 
error  was  allowed  to  assign  error  on  the  chief  judgment 
as  well  as  the  outlawry,  though  the  objection  was 
taken.    [^Coleridge  J.    Could  the  Court  reverse  its  own 


(a)  From  the  conclution  of  this  cue,  Tearh,  Trin.  11  H*.  4.  fol.  94  A. 
pi.  57m  it  seems  that  the  outlawry  was  actually  rerersed  for  an  error  in  the 
chief  record. 
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*        is  merely  as  to  the  reversal  of  the  outlawry.     The  de- 

Wrioht       fendant  in  error  denies  that  there  is  error  in  either  the 

The  QuBiK.  judgment  or  outlawry,  because  the  outlawry  might  be 
reversed  for  a  defect  in  either.  Even  if  the  parties  had 
pleaded  so  as  to  raise  a  question  on  the  reversal  of  the 
judgment  of  conviction,  that  would  not  give  jurisdiction. 
It  is  true  that  an  error  in  the  judgment  in  chief  may 
be  ground  for  reversing  the  outlawry,  as  is  implied  by 
the  proceeding  in  Rex  v.  Wilkes  (a) ;  but  that  is  very 
different  from  reversing  the  judgment.  And  thus  the 
hardship  suggested  on  the  other  side  could  not  arise; 
for,  if  there  were  a  regular  outlawry  upon  a  bad  judg-> 
ment,  the  outlawry  might  be  reversed,  and  then  the 
party  could  be  heard  to  reverse  the  judgment,  or,  in 
this  case,  to  arrest  it.  In  some  of  the  precedents  cited 
on  the  other  side,  the  writ  of  error  itself  seems  to  have 
been  so  framed  as  to  demand  a  reversal  of  both  the 
principal  judgment  and  the  outlawry.  That  explains  the 
note  (&)  on  Fitzh.  N.  B.  20.  F.  [Lord  Denman  C.  J. 
It  seems  so :  but  how  could  that  have  been  allowed  ? 
How  could  an  outlaw,  before  his  outlawry  was  reversed, 
be  heard  for  reversing  the  judgment?]  Probably  at 
that  time  the  rule  was  not  established,  as  now,  that  an 
outlaw  can  be  heard  only  to  reverse  his  outlawry.  The 
case  in  the  note  on  Fitzherbert  was  a  redisseisin,  where, 
if  the  first  judgment  be  reversed,  all  the  proceedings 
on  the  redisseisin  are  reversable;  1  Rol.  Abr.  777.  tit 
Error  (F)  pi.  1.,  where  also  it  is  said,  pi.  3,  4,  that  the 
reversal  of  the  original  judgment  reverses  the  outlawry, 
but  the  reversal  of  the  outlawry  does  not  reverse  the 

(a)  4  Burr.  2527.  2553. 
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Wright  reversed.  For  that  purpose,  no  doubt,  he  is  entitled 
The  QuiiK.  to  urge  that  the  judgment  is  faulty :  that  was  done  in 
Rex  V.  fVilkes  (a) :  but  the  result  can  be  nothing 
beyond  a  reversal  of  the  outlawry.  I  wish  to  obserre 
that  I  think  one  of  Sir  F.  Tliemffer^a  objections  un- 
founded ;  namely,  that  one  of  several  defendants  cannot 
maintain  error  without  joining  the  others.  That  is 
clearly  not  so.  In  0*ConneWe  case  (b)  the  several 
defendants  had  separate  writs  of  error. 

Coleridge  J.  On  behalf  of  the  plaintiff  in  error  it 
is  urged  that  a  defect  in  either  the  judgment  or  process 
of  outlawry  would  be  sufficient  ground  for  reversing  the 
outlawry,  and  that  therefore  he  is  entitled  in  this  pro- 
ceeding to  call  upon  us  to  reverse  the  judgment.  It  is 
also  suggested  that  the  defendant  has  assented  to  this^ 
by  taking  issue  as  to  the  error  in  the  judgment :  but  to 
this  I  think  Sir  JP«  Thesiger  has  given  the  true  answer : 
namely  that,  as  a  defect  in  the  judgment  as  well  as  one 
in  the  process  of  outlawry  would  warrant  a  reversal  of 
the  outlawry,  it  was  necessary,  with  a  view  to  the 
validity  of  the  outlawry  alone,  to  deny  that  there  was 
error  in  either.  There  are  two  reasons  for  our  not 
deciding  upon  the  judgment  now.  First,  there  are 
errors  assigned  besides,  upon  which  we  can  reverse  the 
outlawry.  Secondly,  no  judgment  has  yet  been  pro- 
nounced by  this  Court.  There  has  been  only  a  plea 
of  Guilty,  which  in  its  effect  is  the  same  as  a  verdict  of 
Guilty;  and  then  the  legal  consequence  follows,  that 

(a)  4  Burr.  2536.  2544. 

(t)  O'ConneU  ?.  The  Qveen,  11  CL^  F.  155.  182. 
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here  that  in  the  record  and  process  of  outlawry  aforeaaid,  ai  also  in  the 
said  publication  and  judgment  of  the  said  outlawry*  there  is  manifeat 
error.  Therefore  it  is  considered  and  adjudged  by  the  said  Court  here 
that,  for  certain  of  the  errors  above  in  that  behalf  assigned,  the  said  judg- 
ment of  outlawry,  in  form  aforesaid  pronounced  and  had  against  the  said 
C  Wright,  be  reversed,  annulled,  and  altogether  held  for  nothing ;  and 
that  the  said  C,  Wright  be  discharged  from  the  outlawry  aforesaid,  and  be 
restored  to  all  things  which  by  reason  of  the  judgment  of  outlawry  afore- 
said he  has  lost.'* 

• 

Sir  John  Jervisy  Attorney  General,  in  Hilary  term> 
1847,  obtained  a  role  to  shew  cause  why  the  judgment 
on  all  the  counts  except  the  9th  and  10th  (a)  should  not 
be  arrested.     In  Trinity  vacation  (June  30th ),  1847, 


Peacock  shewed  cause.      Three  objections  will  be 
taken  to  the  first  four  counts. 

First  It  will  be  said  those  counts  do  not  shew  any 
offence,  inasmuch  as  the  conspiracy  alleged  is  to  obtain 
the  "means  and  power"  only  of  transferring  stock; 
and  Bex  v.  Richardson  (b)  will  be  relied  on,  where  it 
was  held  that  an  indictment  for  a  conspiracy  to  cheat 
and  defraud  a  party  of  "  the  fruits  and  advantages  "  of 
a  verdict  was  too  generaL  But  here  the  counts  set 
out  overt  acts  which  of  themselves  amount  to  a  misde- 
meanour ;  for  it  is  averred  that  the  defendants  by  false 
depositions  obtained  the  '^means  and  power"  of  trans- 
ferring, and  that  Fennel  did  transfer,  the  stock.  Even 
if  the  defendants  had  sought  to  attain  some  innocent 
object,  it  would  be  an  indictable  offence  to  employ 
false  swearing  as  the  means  of  attaining  it.  In  Bex  v. 
Eccles  (c)  the  indictment  stated  that  the  defendants 
conspired  together,  by  "  indirect  means^^  to  prevent  a 

(a)  The  rule  was  refused  with  respect  to  these. 

The  case  on  the  rule  to  arrest  judgment  is  reported  by  H.  Damson^  Esq. 

(6)  1  U,  i  Rob.  402. 

(c)  IS  East,  230,  note  (rf);  S,  C  1  Leach,  C.  C.  274.  4lh  ed. 
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w«-«      wmiDg  them. 
The  QuKur.        The  third  objection  (which  is  also  taken  to  the  fifth 
and  sixth  counts)  is  that  it  is  not  stated  whose  property 
the  stock  was.     That  however  is  immaterial,  cdnce  the 
overt  acts  charge  an  indictable  misdemeanour. 

The  7th  and  8th,  11th  and  12th  counts,  as  to  which, 
substantially,  the  same  objections  are  raised,  but  which 
state  no  overt  acts,  cannot  be  supported;  and,  as  to 
those,  the  rule  may  be  made  absolute. 

Hurbtone,  conttL  First  The  conspiracy  allied 
does  not  amount  to  an  offence  in  law.  It  is  difficult  to 
attach  any  definite  legal  meaning  to  a  chaige  of  con- 
spiracy to  obtain  ^^  the  means  and  power "  of  doing  an 
act.  The  object  of  such  conspiracy  may  be  perfectly 
innocent ;  two  or  more  persons  who  agree  to  join  in 
purchasing  a  gun  for  the  purpose  of  killing  game  may, 
in  one  sense,  be  said  to  have  conspired  together  to 
obtain  the  "means  and  power  ^^  of  committing  murder. 
It  is  sought  to  make  out  an  offence  by  aid  of  the  overt 
acts:  but  the  gist  of  the  crime  is  the  conspiracy  itself. 
In  Regina  v.  Kenrick  (a)  Lord  Denman  C.  J.  said  that 
'  any  combination  to  prejudice  another  unlawfully  has 

been  considered  as  constituting  a  conspiracy:  and  he 
added :  *^  The  offence  has  been  held  to  consist  in  the 
conspiracy,  and  not  in  the  facts  committed  for  carrying 
it  into  effect."  In  the  present  case,  if  the  overt  acta 
shew  an  offence  amounting  to  some  misdemeanour, 
other  than  a  conspiracy,  the  defendants  should  have 

(a)  5  Q.  2?.  49.  61. 
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not  stating  to  whom  the  goods  belonged*  There  Lord 
Denman  C.  J.  said :  '^  Although  weighty  doubts  may 
be  stated  as  to  the  propriety  of  requiring  particularity 
in  matters  which  do  not  affect  the  question  of  moral 
offence,  yet  it  has  always  been  held  that  the, goods 
must  be  described  as  belonging  to  some  party,  or  that 
some  other  description  must  be  given  of  them,  since 
otherwise  the  prosecutor  might  make  an  indefinite 
statement,  and  lie  in  wait  for  whatever  might  come 
out  in  evidence." 


.  Lord  Denman  C.  J.  I  am  of  opimon  that  the  first 
six  coimts  may  be  sustained.  The  statement  of  the 
means  used  for  effecting  the  object  of  the  conspiracy 
is  so  interwoven  with  the  charge  of  conspiracy  as  to 
shew  upon  the  face  of  those  counts  an  unlawful  con- 
spiracy. But,  if  that  were  not  so,  the  overt  acts  shew 
an  indictable  misdemeanour  upon  which  the  Court  can 
pronounce  judgment. 

The  rule  will  be  absolute  for  arresting  the  judgment 
on  the  7th,  8th,  11th  and  12th  counts. 

Patteson  and  Coleridqe  Js.  concurred. 

Bule  absolute  as  to  the  7th,  8th, 
11th  and  12th  counts  only  (a). 

The  record  was  continued  as  follows. 

*<  And,  because  the  Court  of  our  laid  Lady  the  Queen  now  here  is  not 
as  yet  advised  about  giving  tbeir  judgment  of  and  upon  the  premises 
whereof  the  said  C.  Wright  and  the  said  S.  PenneU  are  so  convicted  m 
aforesaid,  day  is  therefore  further  given,  as  well  to  the  said  C  F.  RobuuoHt 
who  for  our  said  Lady"  &c.,  **  as  to  the  said  C.  If  right  and  the  said  S. 
PtnneBt  until  the  11th  day  of  January  in  the  lOth  year  of  the  reign  of 
our  Sovereign  Lady  the  Queen  (6),  before  our  said  Lady  the  Queen  at 


(a)  See  p.  I  TO.  note  (a),  post. 


(b)  A.  IK  1847. 
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The  defendant   Wright  brought  error  in  the  Ex* 
chequer  Chamber.     The  entry  was  as  follows. 
«  Chorkt  Wright,  indicted  "|     In  the  Exchequer  Chamber, 

with  another,  plaintiff  in  error,  I  rp...      .^^     .     . ,  ^   ^i^„^«xi. 

.  rl  rintty  term,  m  the  eleventti 

The  Queen,  defendant  in  error.  J  JCar   of   the    reign    of    QueeU 

Victoria. 

And  now,  that  is  to  say  on  the  26th  day  of  Mcn^  in 
this  same  term,''  &a 

The  plaintiff  in  error  assigned  (besides  general  error 
and  other  grounds  which  it  is  not  necessary  to  set 
out  (a) )  grounds  which,  in  the  corresponding  points 
delivered  on  his  behalf,  were  stated  and  numbered  as 
follows. 

24.  That  the  capias  was  returnable,  and  a  day  ^ven 
to  defendant,  on  a  dies  non  juridicus,  viz.  12  April,  and 
this  makes  a  discontinuance. 

25.  That  the  first  writ  of  exigi  fadas  was  awarded 
on  a  dies  non. 

26.  The  like  as  to  the  return  of  the  first,  and  award 
of  the  second,  writs  of  exigi  facias. 

27.  The  like  as  to  the  award  of  the  allocatur  exigent. 

28.  That  there  is  a  discontinuance,  no  day  being 
given  to  defendant  after  12  January. 

29.  General  assignment  of  discontinuance. 

30.  That  issue  was  joined  as  to  whether  there  was 
error  in  the  judgment  of  conviction ;  but  no  judgment 
was  given  thereon. 

31.  The  like. 


The  case  came  on,  at  the  sittings  in  error  after 


(a)  Among  these  were  grounds  relating  to  the  sufficiency  of  the  in- 
dictment :  but  these  were  abandoned  on  argument  by  HurleUme,  the 
judgment  being  entered  separately  on  each  count,  and  the  recent  decision 
of  Regjina  ▼.  Sydserjffl  11  Q.  B,  245.,  supporting  the  9th  and  lOth  counts.. 
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Foiume  XIV.    confession  2  there  is  no  delay  of  trial.     Parhe  B.     Will 

'_ not  delay  of  judgment  raise  the  objection?] 

WwGHT  ^g  |.Q  the  24th,  25th,  26th  and  27th  points.   On  12th 

The  Quisir.  January  1835,  the  plaintiff  in  error  not  appearing,  a 
capias  issues  returnable  on  12th  A^ril  1835.  On  that 
day  the  sheriffs  return  Non  est  inventus,  and  a  writ  of 
exigent  is  awarded  returnable  on  24th  May  1835.  On 
the  day  last  mentioned,  the  writ  is  returned,  and  an 
allocatur  writ  of  exigent  is  awarded  (ant^  p.  155). 
Now  in  the  year  1835  both  the  12th  of  April  and  the 
24th  of  May  fell  on  Sunday :  and  the  Courts  cannot 
act  on  a  Sundays  Swann  v.  Broome  {a).  Kenworthy 
y.  Peppiat(b)  shews  that  the  proceeding  is  therefore 
void,  and  not  amendable.  In  Morrison  v.  Manley(c) 
a  distringas,  returnable  on  a  Sunday,  was  set  aside 
with  costs.  The  consequence  is  that  there  is  a  dis- 
continuance on  this  record  from  12th  Janiuxry  1835 
to  the  return  day  of  the  allocatur  exigent,  namely^ 
30th  October  1835,  that  is,  of  two  terms,  Easter  and 
Trinity.  [Parke  B.  The  result  of  your  argument,  if 
correct,  would  be  to  make  the  outlawry  void :  but  that 
is  set  aside  already.  There  can  be  no  continuance 
required  in  the  case  of  a  party  while  he  is  outlawed. 
The  question  then  will  be  as  to  the  objections  to  the 
proceedings  subsequent  to  the  reversal.] 

The  case  then  stood  over. 
In  the  same  sittings  (^December  4th,  1848 ;  present 
Coltman,  Cresswell  and  Williams  Js.,  and  Parke,  Alder^ 
son,  Rolfe  and  Piatt  Bs.),  the  case  being  called  on^ 

Parke  B.  said :   The  transcript  cannot  be  faithful. 

(a)  3  Burr,  1595.  (6)  4  P.  J-  Aid.  288. 

(c)  I  DofoL  P,  a  N,  S.  773. 
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F<^ume  XI F.       The  case  was  called  on^  at  the  sittings  in  error  after 

'_ Hilary  term^   1849   {February  Ist),   before    CoUman, 

WwoHT  Mauk  and   Williams  Js.,  and  Parke,  Rolfs,  Alderson 

The  QuEiK.  and  Flatt  Bs. 


Hurlstone,  for  the  plaintiff  in  error^  stated  that  the 
defendant  in  error  had  amended,  but  the  plaintiff 
in  error  contended  that  there  was  still  error,  and  had 
assigned  errors  anew;  that  there  had  been  no  certio- 
rari ;  and  that  there  was  no  new  joinder  in  error. 

Forsyth,  contnl,  stated  that  the  judgment  roll  itself 
had  been  amended ;  that  the  new  assignment  of  error 
contdned  merely  what  had  been  contained  in  the  ori- 
ginal assignment  in  this  Court,  with  some  amendment : 
and  that  therefore  the  defendant  in  error  chose  to 
abide  by  the  original  joinder. 

Parke  B.  There  is  authority  for  brining  up  the 
transcript  without  a  certiorari:  but  there  must  be  a 
fresh  joinder. 

The  case  then  stood  over. 

The  Crown  having  joined  in  error,  the  case  came  on 
for  argument  during  the  sittings  in  error  in  the  present 
vacation  (June  13th),  before  Coltman,  Maule,  CressweU 
and  Williams  Js.,  and  Parke,  Alderson,  Rolfe  and 
Piatt  Bs. 

Comer,  for  the  plaintiff  in  error.     There  are  still 

cUscontinuances  on  the  record.     First :  It  now  appears  I 

that   Wright  is  brought  into  Court,  "in  custody  by  | 

virtue  of  a  warrant  theretofore  issued  upon  the  said  ^ 

I 

judgment  of  conviction  and  outlawry,"  "  on  the  26th    ? 


rJ 


I 
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of  trespass ;  and  it  applies  a  fortiori  to  a  criminal  chaarge 
of  conspiracy^  where  the  charge  fails  unless  brought 
home  to  the  two.  [Parke  B.  Two  must  be  shevm  to 
have  joined  in  the  conspiracy ;  but  it  is  not  necessary 
that  both  should  be  defendants:  and>  where  they  are 
sOj  they  may  be  tried  at  different  assizes.]  Fourthly : 
By  Stat.  \  W.  4i.  c,  3.  s,  2.  writs  may  be  made  return* 
able  on  the  third  day  exclusive,  or  any  later  day  (not 
being  Sunday),  before  the  commencement  of  each  term^ 
and  the  appearance  shall  be  the  third  day  exclusive 
after  the  return,  except  in  the  case  of  Sundays.  But 
the  three  days  previous  to  the  first  day  in  full  term 
are  not  considered  as  part  of  the  term;  Tidd^B  New 
Practiccy  43 ;  and  on  those  days  the  Court  can  there- 
fore do  nothing.  Now  here  the  venire  facias  juratores 
is  made  returnable  on  8th  January  1834,  12th  April 
1834,  19th  May  1834,  which  is  in  conformity  with  the 
statute,  so  far  as  the  return  is  concerned :  but  on  those 
same  days  the  Court  awards  a  new  venire,  which  could 
not  be  done  except  in  term.  The  same  objection 
applies  to  the  proceedings  on  12th  April  1835,  on  24th 
May  1835  (for  Trinity  term  in  1835  began  on  26th 
May\  and  on  30th  October  1835.  The  effect  of  this 
is  that  several  terms  are  entirely  missed.  Fifthly: 
The  discontinuances  noticed  in  the  former  argument 
in  this  Court,  in  respect  of  the  process  awarded  on 
Sundays,  have  not  been  cured  by  the  amendment. 

That  these  discontinuances  are  ground  of  error  ap- 
pears by  many  authorities ;  Com.  Dig.  Courts  (P.  1 L), 
Pleader  (V  L),  (V  3.),  (W  1.);  1  Rol.  Abr.  486,  tit. 
Continuance  8f  Discontinuance  (B)  pi.  1. ;  5  Ftn,  Abr* 
457,  Continuance  and  Discontinuance,  (A)  pi.  25.  Nor 
is  this  cured  by  retraxit,  or  by  any  pleading  ovor^ 
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1849* 
*        cured  by  the   confession   on   the  record.      As  to  the 

WftiQHT  second  objection,  it  is  immaterial  how  Wright  came 
Tht  QuBSK.  into  Court  for  the  purpose  of  reversing  his  outlawry : 
he  might  come  in  ore  tenus:  and  it  cannot  be  ne- 
cessary to  have  any  continuance  at  all  during  the 
outlawry:  at  any  rate,  the  effect  will  be  only  to 
make  the  proceedings  from  the  confession  up  to  the 
reversal  of  the  outlawry  bad:  and  these  are  pro- 
ceedings affecting  merely  the  outlawry:  if  they  are 
bad,  the  only  effect  is  to  make  the  outlawry  bad ;  and 
that  is  reversed  already.  '^  It  seems  agreed,  as  a 
general  rule,  that  a  man  cannot  reverse  judgment  for 
error,  unless  he  can  shew  that  the  error  was  to  his  dis- 
advantage ; "  3  Bac.  Abr.  105  (7th  ed.),  tit.  Emnr  (K) 
4.  This  last  answer  meets  also  the  fifth  objection  as  to 
discontinuance.  As  to  the  discontinuance  first  Bog* 
gested,  the  heading  '^  Hilary  term  in  the  9th  year  of 
the  reign  of  Queen  Victoria^  sufiSciently  alleges  the 
term  to  which  the  proceedings  immediately  following 
belong :  and  the  plaintiff  in  error  heads  his  assignment 
of  errors  in  this  Court  in  the  same  way.  \Parke  B. 
The  entry  of  the  bringing  into  Court  could  not  be 
headed  '^  as  yet  of  Michaelmas  term,"  because  it  is  a 
fresh  term :  so  the  new  title  of  the  new  term  is  inserted. 
Certainly  we  should  require  some  authority  to  shew  that 
this  is  wrong.]  As  to  the  discontinuance  thirdly  sug- 
gested, it  becomes  immaterial  by  both  parties  having,  at 
an  earlier  step,  pleaded  Guilty.  A  confession  on  record 
is  at  least  as  strong  as  a  verdict  of  Guilty.  After  that, 
it  was  not  necessary  to  give  a  day  to  either  in  the  Court 
below.      In  Lakins  v.   Lamb  (a)  quare  impedit  was 

(a)   Cro,  Car,  235.' 
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Parke  B.,  In  this  vacation  (June  15th,  1849),  de- 
livered the  judgment  of  the  Court. 

In  this  case  the  objections,  on  the  part  of  the  plaintiff 
in  error,  to  the  indictment  itself  were  withdrawn,  and 
])roperl7,  in  consequence  of  the  decision  in  the  case  of 
Sydserff  v.  Hie  Queen  (a):  and  the  argument  pro- 
ceeded entirely  upon  objections  to  the  form  of  the 
record. 

The  principal  one  was  to  the  uncertainty,  on  the 
face  of  the  record,  of  the  state  of  the  proceedings 
which  took  place  at  the  defendant's  coming  into  Court 
to  reverse  the  outlawry.  That  objection  has  been  re- 
moved by  an  amendment  in  the  Court  of  Queen's 
Bench^  stating  those  proceedings  to  be  of  Hilary  term 
1846.  For  we  all  think  that  the  form  adopted,  of 
heading  the  narrative  of  those  proceedings  with  the 
date  of  the  term,  is  sufficient,  without  the  more  formal 
heading  which  is  termed  '^placita,"  and  with  which 
the  whole  record  commences. 

It  was  still,  however,  contended,  by  the  learned 
counsel  for  the  plaintiff  in  error,  that  the  record  was 
erroneous ;  and  many  other  objections  were  taken,  and 
ably  supported  on  the  further  argument  before  us. 
These  were,  chiefly,  that  the  continuances  were  de- 
fective, and  that,  no  discontinuance  or  miscontinuance 
being  cured  by  the  statutes  of  jeofails  (which  do  not 
extend  to  criminal  cases),  the  judgment  ought  to  be 
reversed. 

(a)  11  Q.B.  245. 
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One  of  these  objections  was^  that  the  continuahces  Queen*s  Bench. 

as  to  Mre.  PenneU  were  wrong,   and  that,  as  she  was   * 

jointly  mdicted  with  the  plaintiff  in  error,  he  had  a       Wright 

light  to  saj  that  the  record  was  erroneous  as  against    The  Quskk. 

UmselE    But  the  learned  counsel  was  not  able  to  cite 

any  authorities  to  that  effect  in  a  criminal  case,  which 

k  dirisible ;  for  one  may  be  tried  at  a  different  time 

fiom  the  other  {Rex  v.  Mawbey  (a)) :  and,  in  the  ab- 

KDce  of  authority  to  the  contrary,  we  all  think  that 

we  cannot  take  these  objections  into  consideration  for 

the  benefit  of  the  defendant  Wrighty  who  alone  brings 

lus  writ  of  error. 

We  therefore  confine  ourselves  to  those  which  arise 
on  the  proceedings  against  the  plaintiff  in  error. 

It  was  contended,  that  continuances  between  the 
oqiias  pro  fine  issued  against  Wright  in  Hilary  1835,  and 
bis  appearance  in  Hilary  1846,  by  regular  notices  of  a 
dies  datus  to  each  (or  at  least  to  the  Coroner  and 
Att<Mmey  of  the  Crown),  were  necessary.     We  are 
dearly  of  opinion  that  they  were  not     After  the  con- 
tempt of  the  defendant,  and  during  the  proceedings  to 
outlawry,  and  whilst  the  outlawry  continued,  the  suit 
was  suspended ;  and  it  would  be  idle  to  give  the  de- 
fendant a  day,  or  to  give  one  to  the  Coroner  and  At- 
torney on  a  speculation  that  the  defendant  might  be 
amenable  to  justice  on  a  future  day.    See  the  judgment 
of  Lord  Mansfield  in  Rex  v.  Wilkes  (J). 

Next,  it  was  said  that  the  defendant  ought  to  have 
been  brought  into  Court  on  the  capias  utlagatum  to 
'cvene  the  outlawry,  and  that  being  brought  into 
Court  simply  was  not  enough.     It  appears  from  the 

(«)  6  T.  R,  619.  638.  (6>  4  Burr,  2531. 

N   3 
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authorities  that  this  is  the  regular  course;  Milna  v. 
Browne  {a)  is  to  .that  effect,  and  Br,  Abr,,  Procesj  80. 
This  is  explained,  in  Lord  MansfielcTs  judgment  in  Bex 
v.  Wilkes  {b)y  to  be  the  practice ;  but  he  states  that  it 
is  in  the  power  of  the  Court  to  dispense  with  it,  and 
allow  the  defendant  to  appear  gratis :  and,  if  so,  an 
appearance  gratis  cannot  be  erroneous;  a  fortiori  one 
when  he  is  in  custody  cannot  be  so. 

Another  objection  was  that  the  continuance  of  the 
jury  process  was  erroneous.  The  venire  was  made 
returnable  on  the  12th  April  \%My  which  was  the  third 
day  before  the  commencement  of  term,  which  is  right. 
And  the  record  proceeds  to  state  that  on  that  day  the 
Court  awarded  another  venire,  on  the  suggestion  of 
Yicecomes  non  misit  breve.  That  day,  it  is  contended, 
was  out  of  term,  and  that  it  was  not  competent  for  the 
Courts  to  act  upon  that  day,  even  in  awarding  process 
in  continuation.  But,  although  that  day  is  not  con- 
sidered as  term  for  the  purpose  of  sitting  for  the  dis- 
patch of  business  (7YcW«  New  Practice^  p.  43.),  we 
think  that  it  is  still  part  of  the  term  for  the  purpose  of 
awarding  process  in  continuation  of  former  process,  as 
the  essoign  day  of  the  term  appears  to  have  been  be- 
fore ;  and  therefore  there  is  no  discontinuance  of  the 
jury  process  at  all. 

But,  if  this  be  not  so,  we  think  that  there  is  no 
objection  in  the  present  case ;  for,  supposing  that  a 
trial  had  been  had  and  judgment  was  to  be  pronounced 
on  the  verdict,  and  that  discontinuance  might  have 
been  a  fatal  objection,  in  this  case,  the  defendant  having 


(a)  2  Dyer^  192  6.     See  Bro,  Abr.  Utla^arit,  pi.  26.  (bis). 
(6)  4  Burr,  2531. 
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IN 


THE    QUEEN'S    BENCH, 


IN 


MICHAELMAS  TERM  AND  VACATION, 

XIIL  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term 
and  Vacation  were 

Coleridge  J.  Erle  J. 

WlQHTMAN  J- 

Lord  Denman  C.  J.  was  absent  during  the  whole 
Term  and  Vacation,  on  account  of  ill  health. 


MEMORANDA. 


Mr.  Justice  Coltman  died  in  last  Trinity  vacation, 
July  llth. 

In  the  same  vacation 

Thomas  Noon  Talfourd,  Esq.,  Serjeant  at  Law,  was 
appointed  one  of  the  Judges  of  the  Court  of  Common 
Pleas.  He  afterwards  received  the  honour  of  knight- 
hood. 
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Volume  XIV.    the  inducement  of  this  count  set  forth,  heretofore,  to 

1849. 
*        wit  on  the  26th  day  of  September,  A.  D.  1847,  falsely," 

&c.  '^  did  print  and  publish,  and  cause  "  &c,  '^in  the 
said  newspaper  called  Tlie  Weekly  Dispatch,  of  and 
concerning  the  plantiff,  a  certain  other  false,"  &c 
libel,'  containing,  amongst  other  things,  the  false,"  &c. 
'^  matter  following,  of  and  concerning  the  plaintiff:  that 
is  to  say : "  a  fresh  libel  was  then  set  out,  which  made 
no  reference  to  that  in  the  first  count ;  but  to  one  of 
the  imputations  in  the  libel  in  the  second  count  there 
was  the  following  innuendo :  "  thereby  meaning  that 
the  plaintiff  had  been  guilty  of  the  acts  of  outrage  and 
oppression  in  the  said  first  count,  and  in  the  induce- 
ment of  this  count,  set  forth,  and  of  such  acts  of  out- 
rage and  oppression  as  justified  his  deposition  by  his 
subjects." 

There  were  a  3d,  4th  and  5th  count,  each  of  which, 
so  far  as  relates  to  the  point  decided,  was  framed  like 
count  2. 

Plea  1.  As  to  the  grievances  in  the  declaration  men- 
tioned, as  far  as  the  same  relate  to  the  printing  or  pub- 
lishing, or  causing  &c.,  in  the  said  newspaper,  the  fol- 
lowing matter,  that  is  to  say  &c.  (the  libel  in  the  first 
count  was  then  set  out) :  so  far  ab  such  grievances  re- 
late respectively  to  the  printing  and  publishing,  or  to 
the  causing  &c.,  any  part  of  such  matter:  That  the 
several  grievances  &c. :  statute  of  Limitations. 

Keplication :  That  the  several  grievances  in  that  plea 
mentioned,  and  each  and  every  of  them,  were  com- 
mitted by  defendant  within  six  years  next  before  the 
commencement  &c.     Issue  thereon. 

Plea  2.  To  counts  2,  3,  4  and  6,  Not  guilty.  Si- 
militer. 
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caused  can  support  the  complaint.  It  would  be  other- 
wise in  the  case  of  an  indictment,  where  the  question 
would  be,  whether  the  public  had  been  injured  hj  an 
act  tending  to  provoke  a  breach  of  the  peace.  The 
publication  proved  was,  in  law,  a  publication  to  the 
plaintiff  himself,  which  cannot  be  the  foundation  of  a 
civil  action.  Nor  is  this  like  the  case  of  a  newspaper 
lately  published,  where,  from  a  single  publication  on 
a  particular  day,  it  may  be  inferred  that  the  news- 
paper has  been  recently  in  circulation  elsewhere. 

At  all  events,  the  damages  for  such  a  publication 
ought  to  have  been  very  trifling;  and  the  jury  should 
have  been  told  so.  As  it  is,  the  damages  may  have 
been  given  as  largely  as  if  the  newspaper  of  1830  had 
been  recently  circulated. 

Cur.  cidv.  vult. 


COLEBIDGE  J.,  in  this  term  {November  16th),  deli- 
vered the  judgment  of  the  Court. 

In  this  case  we  reserved  for  consideration  two  points 
on  which  it  was  urged  that  Lord  Denman  had  mis- 
directed the  jury ;  and  also  the  question  of  excess  of 
damages. 

As  to  the  first.  Sir  Frederick  Thesiger  contended 
that  Lord  Denman  should  have  told  the  jury  no  pub- 
lication of  the  libel  in  the  first  count  was  proved 
within  six  years.  It  appeared  that  the  publication 
relied  on  was  a  sale  of  a  copy  of  the  newspaper  to  a 
person  sent  by  the  plaintiff  to  procure  it,  who,  on  re- 
ceiving it,  carried  it  to  the  plaintiff.  It  was  said  that 
thb  was  a  sale  to  the  plaintiff  himself,  and,  therefore, 
not  a  sufficient  publication  to  sustain  a  civil  action  for 
damages.     And,  in  some  sense,  it  is  true  that  it  was  a 
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aJe  and  delivery  to  the  plaintiff;  but  we  think  It  was  Queen*M  Bench, 

1  O^Q 

ibo  a  publication  to  the  agent.     The  question  arises   '__ 

18  on  a  plea  of  Not  guilty  In  an  ordinary  case.  The 
defendant,  who,  on  the  application  of  a  stranger,  de- 
liyeis  to  him  the  writing  which  libels  a  third  person, 
pnUIshes  the  libellous  matter  to  him,  though  he  may 
have  been  sent  for  the  purpose  of  procuring  the  work 
hj  that  third  person.  So  far  as  in  him  lies,  he  lowers 
the  reputation  of  the  principal  in  the  mind  of  the  agent, 
which,  although  that  of  an  agent,  Is  as  capable  of  being 
afiected  by  the  assertions  as  if  he  were  a  stranger. 
The  act  is  complete  by  the  delivery :  and  Its  legal  cha- 
ntitet  is  not  altered,  either  by  the  plaintiff's  procure- 
ment or  by  the  subsequent  handing  over  of  the  writing 
to  him.  Of  course  that  this  publication  was  by  the 
procurement  of  the  plaintiff  is  not  material  to  the  ques- 
tion we  are  now  considering. 

Sir  Frederick  Thesiger  urged,  secondly,  that,  in  di- 
lecting  the  jury  as  to  the  damages,  Lord  Denman 
dvmid  have  expressly  cautioned  the  jury  to  limit  the 
amoant  to  be  given  on  this  count  to  what  injury  they 
ought  beUeve  to  have  been  occasioned  by  the  single 
pobUcatlon  proved.  This,  of  course,  would  have  neces- 
atated  the  separation  of  the  damages  given  on  this 
count  from  those  on  the  other  counts,  which  were  for 
other  libels:  and  this,  in  the  present  instance,  was 
scarcely  possible,  as  some  of  the  latter  counts  referred 
to,  and  in  some  sense  Incorporated,  the  libel  in  the  first 
count  with  those  for  which  they  were  themselves 
Earned.  But  we  know  no  reason  why  the  ordinary 
role  should  not  have  been  pursued  In  this  case.  We 
have  no  doubt  the  jury  were  sufficiently  Informed  as 
to  the  peculiar  circumstances  of  the  case;  and,  con- 
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sidering  these^  and  the  nature  of  the  libel  itself^  they 
were  to  draw  their  conclusion  as  to  the  amount  of 
injury  resulting,  and  the  proper  compensation  to  be 
given. 

We  see  no  ground,  therefore,  on  either  point,  for 
thinking  there  was  any  misdirection. 

As  to  the  damages,  Lord  Denman  is  not  dissatisfied 
with  the  amount:  and,  on  reading  the  libels,  we  en- 
tirely agree  with  him. 

There  will  be  no  rule,  except  on  the  affidavits  (a). 

Kule  granted,  on  the  affidavits  only. 


(a)  As  to  the  rule  on  the  affidavits,  see  note  (a)  to  Be  JJoyd^  15  Q. 
B.  682. 


Saturday, 
November  Sd. 


Pratt  against  Hanbury. 


To  a  count  for    THRESPASS.     The  first  count  charged  an  assaulting 

false  imprison-      -*- 
ment,  defend- 
ant pleaded  that 
his  goods  had 
been  stolen  by 
a  person  un- 
known to  him ; 
and  that  he 
had  probable 
cause  for  sus- 
pecting plain- 
tifT  to  have 
been  guilty  of 

the  felony ;  also»  that  the  goods  had  been  stolen  by  a  person  unknown,  and  plaintiff  had 
feloniously  and  knowingly  received  them :  also,  that  a  person  unknown  had  feloniously 
received,  and  defendant  had  probable  cause  to  suspect  plaintiff  of  having  been  guilty  of  and 
concerned  in  the  felonious  receiving. 

In  support  of  these  averments,  proof  was  offered  that  the  goods  had  been,  in  the  first  in- 
stance, stolen  or  received  by  P.,  a  person  known  to  defendant.  The  Judge  amended  the 
pleas,  substituting  P.,  by  name,  for  the  person  unknown. 

The  Court,  under  stat.  3  &4  IT.  4.  c.  42.  s,  23.,  refused  a  rule  for  a  new  trial. 

Though  it  was  suggested  tliat  the  person  named  had  been  tried  for  the  felony  and 
acquitted. 


of  defendant,  imprisoning  him  without  reasonable 
or  probable  cause,  and  compelling  him  to  go  to  a 
police  office.  There  was  a  second  count,  not  material 
to  the  point  now  decided. 

Pleas  to  first  count.     1.  Not  guilty.     Issue  thereon. 

2.  That,  before  the  committing  &c.,  to  wit  on  &c.. 
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certain  goods  and  chattels,  to  wit  one  cask  containing   Quem'i  nmeh. 

direra  to  wit  fifty  gallons  of  ale,  of  defendant,  of  great  ' 

Tiloe  &C.,  to  wit  10/.,  were  "  felonioasly  stolen,  taken  F«*Tr 
ind  carried  away  by  »ome  person  or  persona  who  were  Himmi. 
tad  are  to  the  defendant  unknown,"  That  afterwards, 
and  before  the  committing  &c,  to  wit  on  &&,  "  the 
nid  goods  and  chattels,  to  wit  the  said  cask  of  ale, 
which  had  been  and  was  so  feloniously  stolen,  taken 
and  earned  away  as  aforesaid,  were  found  and  dts- 
eovered  to  be,  and  the  same  then  were,  without  the 
defendant's  knowledge,  privity  or  consent,  in  the 
dwelling  house  of  the  plmntiff,  in  which  he  then  was 
residiog  and  being,  to  wit  a  certain  public  bouse, 
oiled  "  &c,  situate  &c.  "  That,  after  the  said  goods 
and  chattels,  to  wit  the  said  cask  of  ale,  were  so  dis- 
covered as  aforesaid  in  the  said  pIuntifTs  said  dwelling 
house,  and  before  any  of  the  said  times  when  &&  in 
the  stud  first  count  mentioned,  to  wit  on "  &&,  "  the 
nid  plaintiff,  in  conversation,"  &c. :  circumstances  of 
nupidon  were  then  set  forth.  "  Therefore  the  de- 
fendant says  that  he,  the  defendant,  having,  before  the 
cofflmitting"  &c,  "good  and  probable  cause  to  sus- 
pect, and  vehemently  suspecting,  the  plaintiff  to  have 
been  and  to  be  guilty  of  or  concerned  in  the  said  felo- 
nious stealing,  taking  and  carrying  away  of  the  said 
cask  of  ale,  and  to  have  feloniously  stolen,  taken  and 
carried  away  the  same,  did,  at  the  first  of  the  said 
times  when  &a,  cause  the  plaintiff  to  be  arrested  "  &c. : 
stating  that  the  defendant  was  given  in  charge  to  a 
police  constable,  taken  before  a  magistrate,  and  com- 
mitted for  trial.  Replication :  De  injuria.  Issue 
thereon. 

3.  Averment  of  the  stealing  by  a  person  unknown. 
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and  have  the  said  goods  and  chattels,  he  the  pluntiff 

*^"        then  well  knowing  them  to  have  been  so  feloniously 
Hanbu&t.     stolen,"  &c :    "  whereby  the  plaintiff  was   guilty  of 
felony "    &c. :    justification    as   before.      Beplication, 
De  injurilL     Issue  thereon. 

4.  Averment  of  the  theft  (not  stating  by  whom),  and 
that  a  person,  to  defendant  unknown,  did  feloniously  re- 
ceive the  goods  &c. ;  and  they  were,  without  defendant's 
knowledge,  in  plaintiff^s  dwelling  house;  stating  cir- 
cumstances of  suspicion ;  wherefore  defendant,  having 
good  and  probable  cause  to  suspect,  and  vehemently 
suspecting,  the  plaintiff  to  have  been  guilty  of,  or 
concerned  in,  the  said  felonious  receiving  and  having 
of  the  said  cask  of  ale  so  feloniously  stolen,  taken 
and  carried  away  as  in  this  plea  aforesaid,  and  of 
having  feloniously  received  the  same  well  knowing  it 
to  have  been  stolen,  did "  &c. :  justifying  as  before. 
Bcplication :  De  injuria.     Issue  thereon. 

Justifications  were  also  pleaded  to  the  2d  count :  to 
which  De  injuria  was  replied:  whereon  issue  was 
joined. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the 
Middlesex  sittings  after  last  Trinity  term,  it  appeared 
that  a  cask  of  ale  belonging  to  the  defendant,  who 
was  a  brewer,  had  been  left  at  the  house  of  the  plaintiff 
by  a  person  named  John  Pressy  who  was  in  the  employ 
of  the  defendant  and  well  known  to  him ;  and  that, 
this  becoming  known  to  the  defendant,  the  house  was 
searched,  and  the  cask  was  discovered  imder  circum- 
stances which,  as  was  contended  for  the  defendant, 
justified  the  suspicion  that  Press  had  stolen  the  cask 
and  that  the  defendant  either  was  a  party  to  the  felony 
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case.  [  Wightman  J.  The  defendant  might  in  this  action 
have  proved  the  fact  of  a  theft  by  PresSy  notwithstanding 
his  acquittaL]  The  acquittal  would  have  been  evidence 
in  aggravation  of  damages.  [  Coleridge  J.  Was  the  charge 
made  against  the  plaintiff  after  Press's  trial?]  No. 
The  plaintiff  might  have  been  prepared  with  evidence  to 
prove  Press's  innocence.  The  material  cases  on  amend- 
ment are  collected  in  1  Taylor  on  Evidence^  152.^  &c. 
In  David  v.  Preece  (a)  the  plea  was  that  the  plaintiff, 
who  sued  on  a  promissory  note,  had  accepted,  in  satis- 
faction of  that  note,  another  note  with  an  additional 
party:  it  appeared  that  the  note  last  mentioned  had 
been  given  in  satisfaction,  not  of  the  note  declared  on, 
but  of  a  third  note,  which  had  no  additional  party,  and 
which  had  been  given  in  satisfaction  of  the  note  de- 
clared on.  The  Judge  amended  the  plea  according  to 
the  facts :  but  this  Court  held  the  amendment  not  to'  be 
warranted,  inasmuch  as  it  introduced  a  transaction  en- 
tirely different  from  that  described  in  the  plea.  That 
is  so  here:  and  the  misstatement  was  calculated  to 
mislead  the  plaintiff.  Press  was  known  to  all  parties : 
the  allegation  in  effect  is,  that  the  theft  had  been  com- 
mitted by  some  person  other  than  Press,  John  v. 
Currie{b)  and  Bowers  v.  Nixon  {c)  are  authorities 
against  the  amendment. 


CoLEBiDGE  J.  I  think  there  ought  to  be  no  rule. 
The  statute  was  intended  to  enlarge  the  power  of  the 
Judge  at  Nisi  prius ;  and  it  gave  him  a  discretion  as 
to  the  extent  of  the  amendment  I  doubt  whether  the 
proviso  at  the  end  of  sect  23,  allowing  an  application 


(a)  5  Q.  B,  440. 
(c)  2Car.^  K.^12, 


(6)  6  C.  jrP.618. 
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known:  the  evidence  offered  was  of  a  felony  com- 
mitted bj  a  man  named  Press.  That^  in  my  opinion, 
was  a  variance  which  the  Judge  might  set  right  by 
amendment. 


Erle  J.  concurred. 


Kule  refused. 


Saturday, 
November  Sd. 

The  Deputy 
Sealer  in  the 
Court  of  Chan- 
cery perfonned 
his  duty,  of 
affixing  the 
Great  Seal  to 
certain  instru- 
ments, in  a 
room  called  the 
Sealer*s  room, 


RoLFE  against  Learmonth. 

T^HE  plaintiff  in  this  cause  having  obtained  a  verdict 
against  the  defendant  for  less  than  20/., 


Keane  now  moved  for  a  rule  to  shew  cause  why  the 
defendant  should  not  be  at  liberty  to  enter  a  sugges- 
tion (a)  on  the  roll  to  deprive  the  plaintiff  of  costs,  on 
ciurt  aT«!l!/-  ^^^  s^oxxr^Hi  that  the  plaintiff  did  not,  at  the  time  of 
minster  or  Lin-  commencing  this  action,  dwell  more  than  twenty  miles 
where  the  Lord  from  the  defendant,  and  that  the  cause  of  action  arose 

Chancellor  sat  ^ 

for  the  time        within    the    jurisdiction   of   the    J^Vestminster   County 

bcinir  *  or  in  a  *  * 

room  called  the  Court  of  Middlesex y  holden  under  stat.  9  &  10  Vict, 
at  the  House      ^«  95.,  within  whicli  the  defendant  carried  on  his  busi- 

of  Lords  when 
the  Lord  Chan 
eel  lor  attended 
the  House  ju- 
dicially ;  and 
at  other  times 
in  the  Great 
Seal  Patent 
Office,  Quality 
Court,  Chancery  Lane. 

Held,  that  the  Sealer*s  room  or  office,  not  being  a  fixed  place,  but  shifting  with  tlie 
avocations  of  the  Lord  Chancellor,  could  not  be  deemed  a  place  of  business  for  the  purpose 
of  giving  jurisdiction  to  a  County  Court  within  sect.  128  of  stat.  9&  10  Vict,  c,  95. 

And  qu€ere  whether  the  duty  performed  by  the  Deputy  Sealer  was  a  busibeis  at  all, 
witliin  that  section. 


ncss  at  the  time  when  the  action  was  brought ;  the 
case  being  also  in  the  other  material  respects  within 
the  enactments  giving  the  County  Court  jurisdiction. 
It  appeared,  on  affidavits  sworn  by  the  defendant^ 


(a)  Sec  now  Stat.  13  &  14  Vict.  c.  61.  sect.  11. 
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'___  during  the  hours  aforesaid^  in  a  room  in  the  House  of 

RoLFK       Lords  aforesaid,  called  the  Sealer's  room.     That^  when 

T. 

LiARMOKTB.  the  said  Lord  Chancellor  holds  his  court  in  the  Old 
Hall  in  Lincoln's  Inn  in  the  county  of  Middlesex^  this 
deponent  carries  on  his  business  and  performs  his  duties 
as  such  Deputy  Sealer  as  aforesaid,  during  the  hours 
aforesaid,  in  a  room  adjoining  the  Old  Hall  aforesaid^ 
called  the  Sealer's  room.  That,  when  the  ssud  Lord 
Chancellor  does  not  sit  judicially  in  the  House  of  Lords 
or  in  Westminster  Hall,  or  in  the  said  Old  Hall,  Zm- 
coMs  Inn,  this  deponent  attends  daily  at  the  Great 
SeiEj  Patent  Office  in  Quality  Court,  Chancery  Lane, 
in  the  county  of  Middlesex,  for  the  purpose  of  his  busi- 
ness and  duties  aforesaid.  That  the  said  house  in 
which  the  plaintiff  dwelt  at  the  time  of  the  commence- 
ment of  this  action,  and  the  said  room  adjoining  the 
Lord  Chancellor's  Court  in  Westminster  Hall  aforesaid, 
called  the  Sealer's  room,  and  also  the  said  rooms  in  the 
House  of  Lords,  and  adjoining  the  Old  Hall  in  Ztn- 
coln^s  Inn  aforesaid,  and  the  said  Great  Seal  Patent 
Office,  were,  and  each  of  them  was  at  the  time  this  ac- 
tion was  brought  and  still  is,  within  the  jurisdiction 
of*  the  Westminster  County  Court  of  Middlesex.^  The 
affidavit  also  stated  that  the  plaintiff  was  not,  as  de- 
ponent believed,  nor  was  deponent,  an  officer  of  the  said 
Westminster  Court,  or  of  any  other  County  Courts 

Keane  grounded  his  motion  on  sects.  128, 129  of  stat. 
9  &  10  Vict  c.  95.,  contending  that  the  defendant  had 
a  place  where  he  carried  on  business  within  the  juris- 
diction of  the  Westminster  County  Court,  within  which 
the  cause  of  action  arose,  and  that  the  action  ought 
to    have  been  brought  there,   though  the  defendant 
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Monday f  y~  •  -^ 

i^'ovember  5th.  Ohabd  agaiust  rOJL 

It  is  sufficient     A  SSUMPSIT  bv  indorsee  against    indorser  of  a 

notice  of  di»-        xjL 

honour  to  the  promissory  note. 

note  if  a  person  Plea,  among  Others,  that  defendant  had  not  due 
hoide^  inform!  i^otice  of  the  non-pajment  of  the  said  promissory  note 
noTe  hM  been     ^  ^^  ^^®  declaration  alleged :  conclusion  to  the  country. 

presented  and      Igg^e  thereoU. 
dishonoured, 

though  he  does  Qn  the  trial,  before  Lord  Denman  C.  J.,  at  the  sit- 
not  add  that  the     ^  ^ 

indorser  will  be  tings  in  Middlesex  after  last  Trinity  term,  it  appeared 
payment,  and  that  an  alleged  presentment  to  the  maker  had  been 
time  of  such  ^  made  by  leaving  a  memorandum  at  a  house  where  the 
quires'of^the'  D^^ker,  who  was  the  defendant's  son,  had  resided,  but 
[Se^^Y  ^^^^  which  was  no  longer  occupied ;  and,  the  note  not  being 
resides.  paid,  notico  was  given  to  the  defendant  by  a  person 

named  Barber ^  an  agent  of  the  holder.  Barber ^  who  was 
a  witness  for  the  plaintiff,  stated  that,  on  the  day  after 
the  note  became  due,  he  called  on  the  defendant  and 
^^  gave  him  notice  of  dishonour. '^  On  cross-examina- 
tion, Barber  admitted  that  he  had  not  asked  for  pay«- 
ment,  but  had  said  only  *^  that  the  note  had  been  pre- 
sented and  dishonoured."  It  appeared  also  that  he 
had  at  the  same  time  made  enquiry  as  to  the  residence 
of  the  maker.  The  defendant's  counsel  objected  that 
the  notice  of  dishonour  was  not  properly  proved ;  but 
the  case  was  allowed  to  proceed ;  and  the  Lord  Chief 
Justice  left  it  to  the  jury  on  a  question  as  to  a  sup- 
posed alteration  in  the  note.     Verdict  for  plaintiff. 


XIII.  VICTORIA.  201 

Gwmty  now  moved  for  a   new  trial.     The  notice   QveerCa  Bench. 

was  insufficient.     A  notice  of  dishonour   **  should  at  * 

least  inform  the  portj  to  whom  it  is  addressed^  either        Chard 
in  express  terms  or  bj  necessary  implication,  that  the  F^'x* 

IhII  has  been  dishonoured,  and  that  the  holder  looks  to 
him  for  payment ; "  Solarte  v.  Palmer  (a).  Here  the 
defendant  was  not  told  that  the  holder  looked  to  him 
for  payment,  but  was  rather  led  to  suppose  the  con- 
trary, by  the  enquiry  after  the  maker.  [Erie  J.  The 
word  *' dishonoured "  has  been  considered  as  nomen 
irtis,  and  embracing  all  the  requisites.  Coleridge  J. 
In  Mr.  Seijt.  Byles's  Treatise  {b)  it  is  stated  that  ^'  an 
amKNmcement  of  the  dishonour  will  (at  least,  if  it  come 
finm  the  holder,)  amount  to  a  sufficient  intimation  to 
the  mdorser,  that  he  is  held  liable.'']  In  East  y. 
Smilh  {e)  Coleridge  J.  held  it  essential,  in  a  notice  of 
dbbonour,  to  inform  the  party  served  that  the  party 
gifing  it  looks  to  him  for  payment.  {Gumey  also 
referred  to  Armstrong  v.  Christiani  (d),  fVightman  J. 
aentioned  Phillips  v.  Gould  (e).) 

Coleridge  J.  There  will  be  no  rule  on  this  point. 
The  disposition  of  the  Courts  has  not  been  to  extend 
the  doctrine  acted  upon  in  Solarte  v.  Palmer  (a).  And 
I  think  that  the  notice  here  was  sufficient.  An  au- 
thorised agent  of  the  holder  goes  to  the  defendant,  the 

(«)  7  Smg.  530.;  8,  a  I  Cro.  ^  J.  417.,  1  Tyr.  371.  Judgment  (of 
Exdi.  Cb.)  affinned  in  Dom.  Proc^  Solarte  v.  Palmer,  8  BHgh,  N,  S. 
S74.;  S.a  I  New  Co.  194. 

As  to  the  letter  part  of  the  aboTe  dictum,  see  Xing  v.  Bicklei/f  2  Q.  B, 
419. 

(fr)  Byles  OH  BiOs  of  Exchange,  213,  6th  edition. 

(c)  4  DowL  jr  L.  744.  (rf)  5  Own.  B.  687. 

{€)  I  Car.  ^  P.  355. 
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_  the  holder  had  not  meant  to  claim  against  the  defend- 
Chard       |^(;^  ^q  oommunication  would  have  ended  there :  but 
Vol.         the  party  goes  on  to  state  that  the  note  has  been  pre- 
sented and  dishonoured.     The  effect  of  such  a  notice 
is  not  varied,  because  the  person  who  gives  it  enquires 
also  after  the  residence  of  the  maker. 

WiGHTMAN  and  Eble  Js.  concurred. 

Rule,  on  this  point,  refused  (a\ 

(a)  A  rule  nisi  was  granted  on  a  question  as  to  the  sufficiency  of  the 
presentment. 


Mondayf 

November  5th.  FrEEMAN   agaiTlSt  SXEGGALL. 

Us'^S^  «iicd   (^OVENANT  on  a  deed  of  transfer  of  a  mortgage. 

uponintJhe  pj^  .     Jfou  CSt  faCtum. 

ordinary  form 

( Eeg.  Gen.  HO.      Qu  thc  trial,  bcforc  fVtlde  C.  J.,  at  the  last  summer 

4  >r.  4.  §  20., 

and  Form  A.)   assizcs  for  Suffolk^  the  deed,  when  produced,  was  found 

to  admit  a  do- 
cument before    to  havc  a  material  interlineation.     It  was  in  a  different 

done  so,  cannot,  handwriting  from  the  deed;  and  the  plaintiff  could 
object  to*8uch  producc  uo  evidence  to  account  for  the  alteration. 
ul^"'"  u"ndThat  Notice  to  admit  the  deed  had  been  given  under  Reg. 
ir  has  an  inter-    Q^^  jjn  4  fy^  4^  (a\  j^^  admission  made  accordingly ; 

lineation  not  •    ^  ^  J  * 

accounted  for     and  it  did  not  appear  on  the  trial,  or  on  the  afler- 

by  evidence,  •         j  •  1  1 

unless  it  ap.  mentioned  motion,  that  the  notice,  or  admission,  was 
interiineaUon  in  ^^7  but  the  usual  form  (a).  A  verdict  was  found 
th^a'dmitsion'  ^^^  ^^  plaintiff,  leave  being  reserved  to  move  to  enter 

a  nonsuit. 

(a)  Beg,  Geti,  Htl.  4  IF,  4.  20.,  and  Form.  A.  5  ^.  jr  Jd.  ZTii— six. 
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would  have  been  called  to  it  at  the  triaL  And^  sup- 
posing the  admission  to  have  been  in  the  common  form, 
I  think  the  present  objection  was  waived.  The  object 
of  an  admission  under  the  rule  of  Court  is  to  dispense 
with  the  attesting  witness.  The  party  called  upon  to 
admit  sees  the  document,  and  does  so  for  the  purpose 
of  ascertaining  whether  there  is  any  ground  of  objec- 
tion to  it.  If  he  perceives  an  interlineation,  either  be 
objects  then,  or  it  must  be  taken  that  he  dishonestly 
declines  to  do  so :  for,  in  the  absence  of  objection,  his 
opponent  will  not  bring  the  attesting  witness.  There- 
fore, if  the  objection  be  not  made,  it  must  be  taken  as 
waived. 


WiGHTMAN  J.  I  am  of  the  same  opinion.  A  party 
making  an  admission  under  the  Kule  of  Court  must  be 
taken  to  admit  that  the  document  which  he  sees  was 
"  written,  signed  ^  and  "  executed  "  as  it  purports  to  be- 
If  this  were  not  so,  the  inconvenience  would  arise 
which  has  been  pointed  out  by  my  brother  Coleridge. 


Erle  J.  concurred. 


Rule  refused. 
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▼. 
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fendant  did  not  purchase  of  the  plaintiff,  and  that  third 
persons  intervened  between  them.  The  plaintiff,  how- 
ever, being  the  registered  owner,  was  called  upon  to 
transfer  to  the  defendant,  and  did  so,  by  a  deed  regu- 
larly executed. 

It  was  then  the  duty  of  the  defendant  to  have  pro- 
cured that  deed  to  be  registered,  which  appears,  as  well 
by  the  custom  and  usual  course  of  dealing,  as  by  the 
decision  of  Vice-Chancellor  Knight  Bruce  in  Smith  v. 
Price  (a),  cited  by  Mr.  Martin.  The  defendant  did  not 
procure  the  transfer  to  be  registered,  and  sold  the 
shares  to  some  other  party ;  and  the  plaintiff  still  re- 
mained the  registered  owner.  Afterwards  calls  were 
made ;  and  the  plaintiff  was  called  upon  to  pay,  and  did 
pay  them,  after  giving  notice  to  the  defendant  and  re- 
quiring him  to  pay. 

The  statute  8  &  9  Vict,  c,  16.  s.  15.  provides  that, 
until  the  transfer  deed  is  registered,  the  transferor  shall 
be  liable  for  calls,  and  shall  receive  all  profits,  and  that 
the  transferee  shall  not  be  entitled  to  any  profits,  or  to 
vote  in  the  affairs  of  the  company. 

Now  the  count  for  money  paid  proceeds  on  one  of 
two  suppositions :  either  that  the  plaintiff  has  paid  the 
money  for  the  defendant  at  his  request ;  or  that  he  has 
been  compelled  to  pay  money  for  which  the  defendant 
was  liable  to  the  person  receiving  it,  as  in  the  case  of  a 
surety  paying  the  debt  of  his  principal,  and  similar 
cases.  Here  there  is  no  ground  for  saying  that  the 
defendant  directly  or  indirectly  requested  the  plaintiff 
to  pay  the  money.  Neither  is  there  any  ground  for 
saying  that  the  defendant  was  liable  to  any  one  for  the 


(a)  The  cue  referred  to  appears  to  be  JFynne  t.  Price,  3  De  G.  (f  Sm. 
310. 
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.' moving  justices,  which  the  case  set  forth,  deposed :  "I 

The  QuKM  j^jjj  about  sixteen  and  a  half  years  of  age,  and  am  the 

The  Inhabit,  daughter  of  Dennis  and   Sarah   Doland,  both   Irish 

ants  of  All 

Saints,  Dirby.  people.     About  five  months  ago  my  s^d  father  went 

away  from  Derby,  leaving  myself  and  my  brother 
Joseph  Dolandy  aged  eight  years,  and  my  sister,  Sarah 
Dolandy  aged  six  years,  in  a  house  which  my  father 
had  then  for  some  time  past  been  occupying  in  the 
Shakspeare  Yard,  Bold  Lane,  Derby.  In  consequence 
of  our  father  having  thus  deserted  us,  I  and  my  said 
brother  and  sister  were  taken  into  the  Derby  Union 
workhouse,  where  wc  have  been  maintained  from  that 
time  until  the  present.  I  remember  the  respective 
births  of  my  said  brother  and  sister :  they  were  both 
bom  in  a  house  in  ShammeTs  Croft  in  the  town  of 
Sheffield,  where  our  parents  lived  for  about  five  years, 
namely  about  three  years  before  and  two  years  after 
my  said  sister's  birth.  It  is  about  four  years  since  my 
parents  came  to  Derby.  For  the  first  two  months  we 
resided  in  Walker  Lane,  and  then  about  a  year  and  a 
half  in  St.  Helenas  Walk,  when  my  father  removed  to 
the  house  mentioned,  in  the  Shakspeare  Yard,  my 
mother  having  died  whilst  we  resided  in  SL  HeUris 
Walk.  I  lived  with  my  parents  until  my  mother's 
death,  from  the  time  of  my  earliest  recollection,  and 
with  my  father  until  he  deserted  us."  By  another  de- 
position it  appeared  that  the  house  in  Shakspeare  Yard 
was  in  the  parish  of  All  Saints,  and  within  the  Derby 
Union. 

The  first  ground  of  appeal  related  to  supposed  defects 
in  the  heading  and  jurat  of  the  examinations,  and  is 
not  material 
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The  Qunir        j^q  Scssions  quashed  the  order  on  the  first  ground 
Tbm  Inhabit-    of  appeal^  subject  to  the  opinion  of  this  Court 

•ntt  of  All 

.SAnrttfiHttn.      The  appellants  insisted,  under  the  second  and  third 

grounds  of  appeal,  that  the  paupers  ought  to  ha?e 
been  removed  to  Ireland  under  the  provisions  of  staL 
8  &  9  Vict  c.  117.  f.  2.:  or,  if  not  so  remoYeaUe» 
that  they  were  not  removeable  under  the  circumstances 
above  mentioned  to  the  place  of  their  birth  at  SkeffiekL 
The  Sessions  gave  leave  to  the  appellants  to  include 
these  grounds  of  objection  in  the  case. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  all  the  objections  so  taken  by  the  appellants  ought 
to  have  been  overruled,  the  order  of  sessions  was  to  be 
quashed  and  the  order  of  removal  confirmed.  If  the 
Court  should  think  the  objections  or  any  of  them  fatal, 
the  order  of  removal  was  to  stand  quashed  and  the  order 
of  sessions  to  be  confirmed. 

Pashley(a),  in  support  of  the  order  of  Sessions. 
When  the  children  under  the  age  of  sixteen  became 
chargeable  io  All  Saints  by  the  relief  given,  the  father 
also  was  chargeable,  according  to  stat  4  &  5  fF.4.e.  76. 
5.  56. ;  and  he  was  removeable  to  Ireland  under  stat. 
8  &  9  Vict  c.  117.  s.  2.,  which  supplies  defects  that  had 
existed  in  the  former  law  (6),  and  enacts  that,  if  a  person 
*^  bom  in  Scotland  or  Irektndf^  &c.,  and  *'  not  settled  in 
JEnffland,  become  chargeable  to  any  parish  in  Englandhy 

(a)  The  argument  was  begun  on  November  lOtbi  and  continued,  aad 
judgment  given,  on  November  14th. 

(6)  Paehley  referred  to  stet.  17  Cr.  2.  r.  5.  u.  7—14.,  ttat  59  G.  8. 
c.  IS.  I.  S3.,  and  tUt.  3  &  4  fT.  4.  c.  40. 
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The  QuiBir     ,,  J.  go  farther  than  those  of  the  prior  statute;  for  it 
The  Inhabit-    ia  enacted  there  that  the  parish  officer  may  carry  before 

•nttofALL  ... 

Saimts,  DsRBT.  a  justice^  with  a  view  to  removal,  ^'  every  poor  person 

who  shall  become  chargeable  to  any  parish  in  England^ 
and  who  he  may  have  reason  to  believe  is  liable  to 
be  removed  from  England  under"  the  recited  act, 
8  &  9  Vict  c.  117.  Under  the  former  law,  if  the  head 
of  the  family  was  Irish  or  Scotch^  it  was  considered 
improper  to  remove  the  family  to  a  place  in  England. 
Holroyd  J.  said,  in  Rex  v.  Leeds  (a) :  "  By  the  act " 
(59  G.  3.  c.  12.  s.  33.),  ^^  if  the  husband  becomes 
chargeable  by  himself,  or  his  family,  he  may  be  re- 
moved ;  and  it  seems  to  me,  that  it  is  altogether  im- 
material, provided  the  head  of  the  family  be  bom  in 
Scotland^  whether  the  children  be  bom  in  England  or 
not."  The  judgment  of  the  Court  in  Rex  v.  Mile  End^ 
Old  Town{b)f  supports  that  doctrine.  Rex  v.  Great 
Clact(m{c)  furnishes  no  authority  for  removing  to  a 
place  in  England^  unless  perhaps  where  the  child,  bom 
in  England,  has  no  longer  a  parent  living.  Regina  y* 
Preston  (/f ),  where  the  removal  to  a  birth  settlement  in 
England  was  confirmed,  was  the  case  of  an  emancipated 
child.  It  has  long  been  held  that,  if  the  husband  is 
absent  (unless  in  such  a  case  as  Regina  v.  Stogumber(e))f 
the  wife  and  children  may  be  removed  to  his  pkoe  of 
settlement.  In  Regina  v.  Pott  Shrigley(g)  a  married 
woman  who  had  resided  in  a  parish  more  than  five 
years  was  yet  held  not  to  be  irremoveable  by  stat. 

(a)  A  B.^AUL  498.  502.  {b)  A  A,  ^  E.  196. 

(c)  3  B.  ^  Aid.  410.  (d)  \^  A.  ^  E,  8SS. 

(e)  9  A,  ^  E.  622.  (y)  12  Q.  B,  143. 
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1849.  . 
^__  have  a  birth  settlement  in  England  by  the  former  law ; 

The  QuuN    guci  ^^y  Cannot  be  removed  under  the  conditions  of 
IIm  Inhabit-    the  latc  act  if  the  father  cannot  be  found.     And, 

ants  of  All 

SAivT^DsaBr.  further,  supposing  that  their  birth  settlement  did  not 

avail,  the  process  for  removing  them  cannot  be  en- 
forced.    Before  they  can  be  removed  as  part  of  his 
family,  he  must  be  summoned,  under  stat.  8  &  9  VicL 
c.  117.  8,  2.     That  is  a  condition  precedent,  and  can- 
not be  fulfilled  here.    It  is  conceded  on  the  other  ude 
that,  if  the  father  were  dead,  the  children  might  be 
removed  to  the  birth  settlement :  if  so,  they  may  be 
removed  to  it  in  the  present  case.     Hex  y.    Great 
Clacton  (a)  decides  this  point.     It  is  asked,  what  would 
be  the  consequence  if  the  children  were  removed  to 
Sheffield  and  the  father  afterwards  returned.    But  he 
might  then  be  summoned  under  the  statute,  and  the 
whole  family  removed  to  Ireland.    It  does  not  foUow 
that,  in  the  mean  time,  the  children  are  not  to  be 
maintained  by  Sheffield.     The  present  order  would  not 
operate  as  an  estoppel  to  an  application  for  removal 
after  summons:   for  the  settlement  of  the  children, 
however  established  by  the  order,  could  not  interfere 
with  the  statutory  proceeding.     Rex  v.  Mile  End,  Old 
Town  (b),  was  decided  under  stat  3  &  4  ^.  4.  c.  40. 
s.  2. :  it  was  held  that  the  chargeability  of  the  pauper, 
she  not  having  been  emancipated  (inasmuch  as  stat. 
4  &  5  lf\  4.  c.  76.  s.  56.  was  inapplicable),  made  her 
father  chargeable,  and  that  she  must  be  removed  with 
him  to  Ireland  as  part  of  his  family,  under  the  statute. 
But  suppose,  after  she  had  been  removed  to  Ireland 

(a)  3  /?.  {•  Aid.  410.  (6)  4  A.f^  E.  196. 
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L—  cable  to  the  present  case.     That  the  retaining  of  a  set- 

The  QuxxM     tlemcnt  by  the  children  is  not  affected  by  the  statutes 
The  Inhabit-    authorizing  the  removal  of  the  father  to  Ireland,  ap* 
Saints,  DuBT.  pcars  from  Bex  y.  Benett(a)  and  Regina  y.  Preston  (£). 

CoLEBiDGE  J.      This   case   has  been  very   fully 
argued^  and  rightly  so ;  for  it  is  one  of  much  import- 
ance.    We  are  to  determine  the  proper  interpretation 
to  be  put  upon  the  provbions  of  stat.  8  &  9  Vict  e.  117. 
8. 2.     It  seems  to  me  that  the  rule  for  quashing  the 
order  of  sessions  must  be  made  absolute.     The  two 
paupers  are  legitimate  children  bom  in  a  known  pariah 
in  England.     The  father  and  mother  are  both  IrUh ; 
and  neither  has  any  settlement  in  England :  the  mother 
is  dead :  the  father  has  deserted  the  children.     The  last 
circumstance  must  be  considered  as  workings  by  the 
wrongful  act  of  the  father,  an  entire  separation  for  the 
time  being:   it  is  not  as  if  he  had  merely  gone   to 
another  parish  which  was  known  or  might  be  ascer- 
tained ;  for  that  would  not  justify  calling  the  case  one 
of  absolute  desertion,  which  is  what  the  sessions  have 
found.     Now  Rex  v.  Cottingham  (c),  decided  while  the 
law  was  regulated  by  stat.  59  G.  3.  e.  12.  #.  33.,  had 
established  that,  in  the  case  of  desertion  of  his  family  by 
an  Irishman,  the  English  settlement  of  the  members  of 
his  family  must  be  inquired  into.     The  mother  here  is 
dead :  were  that  not  so,  her  maiden  settlement  must  haye 
been  inquired  into,  according  to  Rex  y.  Cottingham  (c). 
Then  comes  the  question,  had  these  children  any  settle- 
ment at  all  ?     It  is  an  established  principle  that  eyery 

(a)  2  5.  4-  jid.  712.  (6)  12  j1.  4-  E.  822. 

(c)  7  B.  ^  C.  615. 
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The  QuMw     \y^  complied  with :  and  that  seems  to  dispose  of  the 

IIm  Inhabit.   Qgae  at  once.      Many  suggestions  have   been  made 

Saimti,  Dcrbt.  as  to  the  difficulty  of  dealing  with  the  case  supposing 

the  parent  to  be  found :  after  what  I  have  said,  I  need 
not  answer  these.  But,  as  at  present  advised,  I  see  no 
difficulty.  It  is  suggested  that,  after  the  children  have 
been  removed  to  their  birth  settlement,  and  the  father 
has  become  chargeable  in  respect  of  relief  given '  to 
them,  they  must,  if  the  father  be  found  while  they  are 
unemancipated,  still  be  removed  with  him.  As  at 
present  advised,  I  do  not  see  why  that  should  not  be. 
We  decide  now  only  on  the  removal  to  the  birth  settle- 
ment under  the  present  circumstances :  but,  subject  to 
discussion,  I  think  the  consequence  suggested  would 
amount  only  to  this :  that  it  would  become  neoessary 
to  remove  the  children  from  their  place  of  settlement  to 
a  place  where  they  were  not  settled :  and  this,  I  think, 
does  not  destroy  the  liability  to  removal  now*  How- 
ever, all  that  we  have  now  to  determine  is,  whether  the 
magistrates  were  justified  in  quashing  this  order  of  re- 
moval: and  I  think  they  were  not;  and  that  their 
order  must  be  quashed. 

WiQHTMAN  J.  I  am  entirely  of  the  same  opinion. 
Mr.  PcLshley  appears  to  contend  that,  unless  the  children 
can  be  removed  under  stat.  8  &  9  VicL  c.  117.  #.  2., 
they  cannot  be  removed  at  all.  As  the  case  is  stated, 
we  must  take  it  that  the  father  is  Irish,  and  has  no 
settlement  in  England,  and  has  deserted  his  children ; 
and  that  neither  they  nor  the  mother  had  any  acquired 
settlement;  that  the  children  have  only  their  prim/ 
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. ..  ..^v  je  made  at  the  tinif  oiu  i 
.  .^ijcar*  or  not.  or  at  aDT  luu- 
'^L,    .owever^  ipakes  no  drfigrai- 
_.  .ABC :  because,  if  he  is  abasu'.  s^r 
^^  ^^ju  aim  must  be  shewn^  si   lusc^  is. 
w    -•.<t:«uing  relates  to  him. 

.  lunk  the  children  arc  not  remc^vsbiiif  ii 
..^   -<iuement  as  long  as  they  are  remr^vsuue 
c^i.     :uiier :   but,    when  the   personal   rcmA>«:?- 
.2^  nicher  is  destroyed,  as  by  his  de&ii..  zm 
.  ^vLi^sOienc  takes  effect  as  to  the  children.      Ijist 
..    .CO.  &  ^acingent  settlement,  when  children  x  st 
t«p«  ^uinfr  are  bom  in  Entfland,     Then  the  ciH:sii]ft 
^   vjtoer  a  desertion  by   the   father  is  a    case   ix 
»:&uti   A  settlement   of  that   kind  attaches.     I  k^ 
jwt^   insertion,  which  is  a  term  well  known  in 
-A  :^«  poor  law,  must  be  taken  to  be  an  ahaesiiz^ 
v-.ijout  reasonable  prospect  of  return.     The  difficolrr 
tressed  upon  my  mind,  how  the  case  would  stand  if  he 
wre  absent  only,  for  instance,  four  months,  and  in  the 
BKan while  the  birth  parish  were  fixed  with  the  settle- 
ment.     There  might   be  considerable   inconvenience. 
But  I  should  adopt  the  answer  which  lias  been  given. 
There  could  be  no  objection,  in  that  case,  to  shewing  by 
evidence  that  the  only  settlement  which  the  birth  parish 
bad  admitted  was  the  contingent  settlement 

Order  of  Sessions  quashed. 


222 


Q.B.   MICHAELMAS  TERM^ 


The  QuxBK 

▼. 
The  Inhabit- 
ants of 
CaowAN. 


Volume  xiK  thc  churchwardens  and  overseen  of  the  poor  of  the 

1849* 
1_  parish  of  Tywardreath  aforesaid,  in  the  said  county  of 

Camwally  unto  ns,  whose  names  are  hereunto  set  and 
seals  affixed,  being  two  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county  of  Cornwall,  and 
one  of  us  of  the  quorum"  &c.  The  order  then  di- 
rected the  removal  of  the  three  paupers,  being  actually 
chargeable  &c,  to  Crowan,  adjudging  their  lawful  set- 
tlement to  be  there.  *^  Given  under  our  hands  and 
seals  the  8th  day  of  July  A.  D.  1845. 

"  C.  B.  Grams  Sawle.  (l.  8.) 
*'  Charles  Lynes.  (l.  8.)  ** 

On  this  was  indorsed  the  following  order. 

*^  County  of  Cornwall.  Whereas  it  appears  unto  U8» 
Charles  Brune  Graves  Sawhy  Esquire,  and  Charles 
Lynes,  clerk,  the  justices  within  mentioned,  that  the 
within  named  John  Symonds  and  Ann  his  daughter 
are  at  present  unable  to  travel "  &c. ;  suspending  the 
execution  of  the  order.  **  Given  under  our  hands  and 
seals  this  8th  day  oiJuly  1845. 

C  B.  Graves  Sawle,  (l.  8.) 
Charles  Lynes.  (l.  s.)  " 


(( 


a 


The  two  orders  which  were  brought  up  by  certiorari 
were  also  indorsed,  and  were  as  follows. 

*^  Whereas  it  duly  appears  unto  us,  John  Hearle 
Tremayne  and  C/iarles  Brune  Graves  Sawle,  Esquires, 
two  of  Her  Majesty's  justices  of  the  peace  for  the 
said  county  of  Cornwall,  that  the  above  named  Ann^ 
the  daughter  of  the  said  John  Symonds,  is  dead,  and 
that  the  said  John  Symonds  is  wholly  recovered  from 
the  sickness "  &c.,  **  and  that  he  may  therefore  now 
be  conveyed  from  the  within  mentioned  parish  of  Ty» 
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drawing  up  "  of  the  orders,  such  as  is  pointed  out  in 
sect  7  of  stat.  12  &  13  VicL  c.  45.,  which  enacts  ^*  that 
no  objection  on  account  of  any  omission  or  mistake  in 
any  such  order  or  judgment  brought  up  upon  a  return 
to  a  writ  of  certiorari  shall  be  allowed  unless  such 
omission  or  mbtake  shall  have  been  specified  in  the 
rule  for  issuing  such  certiorari."  The  statute,  it  is 
true,  received  the  Royal  assent  only  on  28th  Jufy 
1849 :  and  the  rule  nbi  to  quash  the  orders  on  cer- 
tiorari was  obtained  in  November  1848  (a) ;  and  the 
rule  for  issuing  the  certiorari  was  of  course  earlier. 
But  statutes  which  regulate  procedure  apply  to  pro- 
ceedings pending  at  the  time  when  the  statute  passes. 
[^Coleridge  J.  The  result  of  your  argument  would  be 
that  every  rule,  made  before  the  statute  came  into 
operation,  and  pending  after,  would  be  quashed.]  Mere 
formal  objections  would  be  put  an  end  to.  [Cb/e- 
ridge  J.  The  words  are  *^any  omission  or  mistake."] 
The  recital  in  sect.  7  shews  that  the  omissions  and 
mistakes  pointed  at  are  those  which  are  the  subject  of 
*'  exceptions  or  objections  to  the  form  of  the  order  or 
judgment,  irrespective  of  the  truth  and  merits  of  the 
matters  in  question."  [M.  Smith.  By  sect.  20  the 
act  is  to  **  come  into  operation "  on  1st  November 
1849.]  The  question  is,  what  the  ^*  operation  "  is  to  be. 
The  legislature  merely  defines  the  time  at  which  the 
Court  is  to  act  on  the  statute,  naming  the  last  day  of  the 
long  vacation.  Bills  of  costs  incurred  before  stat.  6  &  7 
Vict  c.  73.  s.  37.  are  taxable  under  that  statute,  though 
not  taxable  at  all  before ;  In  re  Eyre{b).  The  exclusion 
of  oralacknowledmnents,  under  sect.  1  of  the  Limitations 


(a)  Pathky  pointed  out  t^iat  a  similar  provision  in  stat.  11  &  13  Fict. 
c.  SI.  s.  6.  applied  only  to  orders  of  removal. 
(fi)  2  PhUHpis  Rep,  367. 
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"  much  like  the  present,  in  support  of  which  Baker  v. 


The  Quiijr     Bacon  (a)  was  cited,  must  have  been  overruled,  as  ap- 
The  Inhabit-    pears  from  the  note.   In  Regina  v.  SUkstane{b)  this  Court, 
Crowan.      to  support  an  order  of  removal,  construed  the  words 
"  I "  and  "  me  "  to  refer  to  each  of  two  justices  who 
signed  it.    That  the  indorsed  orders  may  be  explained  by 
the  original  order  appears  from  Regina  v.  Ashburton  (c), 
which  b  to  a  certain  extent  supported  by  Regina  v. 
Stainforth  {d).    In  the  last  mentioned  case,  the  doc- 
trine of  looking  for  evidence  beyond  the  instrument 
itself  was  upheld:    and  it  will  apply  very  strongly 
here,  where  the  indorsed  orders  are  mere  appendages 
to  the  original  order.     [Erie  J.  referred  to  Regina  v. 
Totness  («).]      The  case  ordinarily  cited  against  this 
mode   of  interpretation    is  Regina  v.    Shipston  upon 
Stour  {g) :  but  the  authority  of  that  case  is  much  im- 
paired by  the  decision  in  Regina  v.  Ashburton(c),  **  That 
construction  which  supports,  and  not  that  which  de- 
stroys the  instrument,   may  fairly  be  adopted;"  per 
Holroyd  J.,  in  Rex  v.  SL  Mary*8y  Leicester  (A),  where 
the   words    "  said  county "  were  interpreted  by  the 
margin  of  the  order.     That  case  and  dictum  were  relied 
upon  by  Taunton  J.  in  Rexy.  Countesthorpe  (i).     [Cofe- 
ridge  J.  We  have  no  marginal  words  in  the  orders  now 
in  dispute :    you  endeavour  to  explain  them  by  the 
venue  of  an  order  made,  long  before,  by  magistrates 
of  whom  one  only  makes  the  last  two  orders.]    If  these 
orders  are  to  be  construed  like  original  orders  of  re- 

(a)  Moore,  754.  (6)  2  Q.  B.  520. 

(c)  8  Q.B,  871.  (d)  11   Q.B.66. 

{e)  11  Q.  B.  sa  ig)  6  Q.  B.  119. 

(A)  1  B,  ^  Aid.  S27.  SSI.  (0  2  B.  ^  Jd.  487. 
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considered  as  annexed  to  these  orders,  it  would  not 
idd.  There  was  a  venue  in  Regina  y.  Stockton  (a) ;  but 
it  was  held  nevertheless  that  the  order  did  not  shew  all 
to  have  been  done  in  the  place  named.  That  case  is 
conclusive  against  the  orders  here :  and  Regina  v*  Niew' 
ton  Ferrers  (b)  also  shews  that  it  must  strictly  appear 
that  the  persons  who  act  are  acting  in  the  place  where 
they  have  jurisdiction. 


Coleridge  J.  The  rule  must  be  made  absolute  on 
the  objection  to  the  orders.  We  intimated,  in  the  early 
part  of  the  argument,  that  we  thought  stat  12  &  13 
Vict.  c.  45.  s.  7.  could  not  apply  to  these  proceedings. 


WiGHTMAN  and  Eble  Jb.  concurred. 


Rule  absolute. 


(o)  7  Q.  B.  520, 


(6)  9  Q.  B.  32. 


u^ednetday.    The  QuEEN  agoinst  The  Inhabitants  of  Astok 

November  14th.  .^k 

NIGH  BiSMINGHAM. 

Reported  12  Q.  B.  p.  26. 
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whereby  two  roads,  respectively  called  The  PubKe 
Road  and  The  Lutton  Road,  were  ordered  to  be  divided 
transversely,  and  the  expenses  of  repairing  the  divided 
parts  of  the  same  to  be  defrayed  respectively  in  each 
case  by  the  parts  of  the  parish  of  Gedney  called  Gedney 
and  Gedney  Fen,  the  Sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  upon  a  case. 

It  appeared  by  the  case  that  the  parish  of  Gedney 


jNurticuUrly  deicribing  the  nme  by  metet,  boundi,  and  ■dmcMuremcBti 
thereof,)  may  issue  their  summons,  with  a  copy  of  such  writing  and  plan 
thereunto  annexed,  to  the  surveyor  of  such  other  parish,  to  appear  befort 
them  on  a  day  mentioned  in  such  summons ;  and  if  the  partias  appear 
such  justices  may  then  proceed  finally  to  decide  the  matter  in  manner  bardn 
mentioned,  in  case  all  the  parties  shall  consent  thereto ;  "  power  ia  than 
given,  if  the  surveyor  shall  not  appear,  or,  appearing,  require  further  tima^ 
to  adjourn  the  case  to  a  future  day :  '*  On  which  day  the  said  jtmiaa 
shall  proceed  to  hear  the  parties  and  their  witnesses,  and«  whether  the  partf 
summoned  does  or  does  not  appear,  shall  proceed  to  examine  and  finally 
determine  the  matter  in  form  following  ;  (that  is  to  say,)  that  it  shall  and 
may  be  lawful  for  such  justices  and  tliey  are  hereby  required  to  divide 
the  whole  of  such  common  highway,  by  a  transverse  line  crossing  such 
highway,  into  equal  parts,  or  into  such  unequal  parts  and  proportions  m, 
in  consideration**  of  all  the  circumstances,  they  in  their  discretion  shall 
think  right ;  *'  and  to  declare,  adjudge,  and  order  that  the  whole  of  soch 
highway  on  both  sides  thereof,  in  any  of  such  parts,  shall  be  malntainad 
and  repaired  by  one  of  such  parishes,  and  that  the  whole  thereof  on  both 
sides,  in  the  other  of  such  paru,  sha!l  be  maintained  and  repaired  by  the 
other  of  such  parishes :  **  and  the  justices  shall  cause  their  order,  and  a 
plan  &c.,  to  be  *'  filed  with  the  clerk  of  the  peace  of  the  county  in  whidi 
such  highway  shall  happen  to  lie,  and  shall  also  cause  such  posts,  ttoncsii 
or  other  boundaries  to  be  placed  and  set  up  in  such  l^ghway  aa  in  their 
judgment  shall  be  necessary  for  ascertaining  the  division  and  alluliiieut 
thereof :  Provided  nevertheless,  that  in  the  case  of  any  such  last  mcntioDcd 
highway,  the  repair  of  any  part  of  which  belongs  to  any  body  pdHtie  or 
corporate,  or  to  any  person,  by  the  reason  of  tenure  of  any  landa,  or  others 
wise  howsoever,  the  same  proceedings  may  be  adopted,  but  the  aaid  hodj 
politic  or  corporate,  or  person,  or  some  one  on  their  behalf,  may  appear  be- 
fore such  justices,  and  object  to  such  last  mentioned  proceedings,  in  whidi 
case  the  said  justices  shall,  before  they  divide  such  highway  aa  afnn  aaiil^ 
hear  and  consider  the  objection  so  made,  and  determine  the  same/ 
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The  QuiiN     commonable  messuages  &c  in  Gedney,  and  on  the  othe^^ 
rxRKiMs.      g](]e  in  respect  of  such  messuages  &c.  in  Gedney  Fen'^ 
and  for  1198  yards  along  The  Lutton  Road  there  wi 
the  like  distribution   of  allotments  in  right  of  sui 
messuages  &c.  in  Gedney  and  Gedney  Fen  respectivelj.^ 
By  a  subsequent  part  of  their  award,  in  1799  (thfl^.c] 
said  open  salt-marsh  having  then  been  embanked 
allotted),  the  Commissioners  declared  and  awarded  that; 
certain  roads  should  be   *^  deemed  and  taken  to  lamS. 
within  and  be  part  of  the  said  parish  of  Gedney  uamm: 
hamlet  of   Gedney  Fen  in   the  proportions  foUowing^ 
viz. :  so  much  of  the  said  Public  Road  In  the  old 
banked  marsh  from  the  west  side,"  &c.  '^  as  far  as  a^^   ^ 
allotment "  &c.  (describing  termini),  *^  shall  hereafter  W    ^ 
kept  in  repair  at  the  joint  expense  in  equal  portio^'^ii§ 
by  the  said  parish  and  hamlet ;  and  so  much  of  t3He 
road  called   Tlie  Lutton  Road  in  tlie  old  embanlcecK 
marsh  aforesaid,  from  the  aforesaid  allotment "  &c.  ** 
far  as  an  allotment "  &c.,  *^  shall  hereafter  be  kept  As. 
repair  at  the  joint  expense  in  equal  portions  by  the 
said  parish  and  hamlet."  The  portions  of  the  two  rotdt 
thus  described  are  the  subject  of  the  before  mentioned 
order  of  justices. 

No  repairs  were  ever  done  by  Gedney  or  Gedney  Fm 
to  The  Public  Road,  nor  to  The  Lutton  Road  till  1814 
but,  from  that  year  till  the  making  of  the  agreeme 
after  mentioned,  they  contributed  equally  to  the  ma 
tenance  of  the  latter  road.     On  29th  July  1825, 
surveyors  of  highways  of  Gedney  and  Gedney  Fen 
together,  and  agreed  in  writing  to  divide  the  row 
Question  by  a  transverse  line,  and  that    The   I 
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The  QuuN     cQrding  to  the  form  No.  14.  of  the  same  schedule. 
PiuuHi.  Tijg  respondents,  on  the  trial  of  the  appeal,  proved 

that,  before  the  inclosure.  The  Old  Common  was  not 
rated  to  any  parochial  rates:  that  the  allotments  cm 
The  Lutton  Road  and  The  Public  Road,  in  respect  of 
messuages  &c  in  that  part  of  the  parish  of  Gedney 
called  Gedneyy  were,  and  since  the  inclosure  had  been, 
assessed  to,  and  had  paid,  all  the  poor-rates,  land- 
tax,  and  highway  rates  of  Gedney :  and  the  like  proof 
was  given,  mutatis  mutandis,  as  to  the  allotments  in 
respect  of  messuages  &c.  in  Gedney  Peru  The  ap- 
pellant proved  a  decree  of  the  Court  of  Exchequer, 
30  CA.  IL,  by  which,  after  certain  disputes,  The  Old 
Marsh  (being  part  of  a  more  extensive  marsh  district) 
was  allotted  to  be  for  ever  held  and  enjoyed  by  the 
freeholders,  copyholders  and  commonable  inhabitants 
in  Gedney  parish,  their  heirs  and  assigns,  for  a  com- 
mon of  pasture;  and  that  the  said  freeholders  &c 
throughout  the  whole  parish,  as  well  in  Gedney  Peim 
as  in  Gedneyy  enjoyed  equal  commonable  rights  ovec 
the  said  Old  Common  previously  to  the  enclosure. 

The  case  concluded  as  follows : 

On  the  part  of  the  appellant  it  was  on  the  trial  of 
the  appeal  admitted  that  the  order  itself  was  correct  in 
form,  provided  the  magistrates  had  authority  to  make 
it  imder  the  ciroumstances :  but  it  was  contended,  and 
it. is  now  alleged,  that  neither  side  of  the  said,  road  ao 
set  out  as  aforesaid  by  the  said  Inclosuro  Commisaionen 
upon  the  said  Old  Common  otherwise  The  Cammam 
Marsh,  and  called  by  them  The  Public  Road,  nor 
either  side  of  the  said  road  so  set  out,  &c.   (  The  Lutton 
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Foiume  XIK   dusive ;  Rex  V.  Ronton  Abbey  (a\     This  Court  will  not 
1849*  *^  \  ^ 

look  at  any  question  which  the  case  does  not  expresslj 


The  Qo»K  ^^  .  ^^^^  ^  Hartpury  (A).  [Coleridffe  J.  If  the 
Fxuivs.  right  to  make  the  order  depends  upon  the  question 
whether  a  certain  part  of  The  Old  Common  is  in  Otdnejf 
or  Gedney  Fen,  is  not  that  the  very  question  which  the 
Sessions  put  to  us?]  The  facts  thejr  state  do  not  dis- 
prove the  e^dstence  of  a  boundary  in  the  required 
position.  There  may  be  insulated  portions  of  parishes, 
as  there  are  of  counties.  (The  further  argument  on 
the  facts  is  omitted.)  But,  secondly,  whether  a  boun* 
dary  passes  through  these  roads  or  not,  the  justices 
had  jurisdiction  by  the  proviso  of  sect.  58,  which 
authorizes  an  apportionment  in  the  case  of  any  high* 
way,  the  repair  of  any  part  of  which  belongs  to  any 
body  politic  or  corporate,  or  person,  by  tenure  of  lands 
or  otherwise  howsoever.  [^Coleridge  J.  That  does  not 
interfere  with  the  previous  enactment  as  to  boundary, 
but  only  provides  for  the  case  where  the  boundary  is 
not  between  parishes,  but  between  a  parish  on  one  side 
and  a  body  corporate  or  an  individual  on  the  other.]  It 
applies  to  all  cases  of  divided  liability,  as  did  stat.  34 
(?.  3.  c.  64.  s.  5.,  now  repealed.  The  intention,  in 
Stat.  5  &  6  fF.  4.  c.  50.  «*  58.,  was  to  embody  the 
principal  enactments  of  that  statute. 

Whitehurst^  contrd.  The  justices  have  power  to 
divide  the  highway  if  there  be  a  boundary  line  upon 
it ;  not  otherwise,  either  by  the  principal  enactments  or 
by  the  proviso.  Sect.  5  of  stat.  34  G.  3.  c.  64.  cannot 
aid  the  respondents,  if  it  be  not  expressly  reenacted. 

(a)  2  7.  n.  207.  (b)  B  d  B.  566. 
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The  roidg  in  question  here  may  be  extraparochial :   Quwn^a  Benek. 

thcjr  iw  not  found  by  the  case  to  be  in  either  Gedney  or ' 

Gednef  Fen.      Had  the  Sessions  expressly  found  either     The  Qumw 

betf  their  finding  might  have  been  conclusive :    but       PiKKiMt. 

thqr  refer  the  matter  to  the  Court.     [^Coleridge  J.    In 

JZ^ma  V.  HicUing  (a)  the  justiC'e^  did  not  find  as  a  fact 

thit  part  of  the  highway  was  in  either  parish ;   but 

hittmn  J.  sud :   <<  The  statute  giving  a  form,  I  think 

their  finding  according  to  it  may  be  taken  to  involve 

the  proposition.      Had  the  form  been  their  own,  and 

not   a  parliamentary  one,   I  should  have  felt  some 

diffieoky.**    Here  a  statutory  form  is  followed.]     The 

Sessions  have,  in  efiect,  left  it  to  this  Court  to  decide 

whether  the  road  runs  upon  a  boundary,  and  whether  it 

is  a  road  which  can  be  divided  under  sect  58.    There  is 

no  express  adjudication,  as  in  Rex  v.  Ronton  Abbey  (b). 

[fFifhimaM  J.  Regina  v.  Hickling  (a)  was  the  case  of  an 

indictment  upon  an  order  unappealed  against.    Here  an 

ippesl  has  taken  place,  and  the  Sessions  have  enquired 

into  all  the  facts ;  and  then  they  put  a  question  to  us« 

IT  their  confirmation  of  the  order  is  an  implied  finding 

of  ail  the  facts  necessary  to  give  the  two  justices  juris- 

Action,  I  do  not  see  what  their  question  to  this  Court 

ik    Erie  J.     I  suppose  they  ask  whether  there  be,  in 

the  ofnnion  of  the  Court,  any  evidence  on  which  the 

order  can  be  sustwied.]     On  the  case  stated  there  is  no 

evidence  to  charge  Gedney  Fen.       [^Coleridge  J.     It 

may  hav€  been  argued  at  the  Sessions  that  the  order 

was  good  under  the  clause,  or  else  under  the  proviso : 

and  they  may  have  intended  to  ask  us  whether  there  is 

any  evidence  to  support  the  adjudication  under  either.] 

(«;  7  0.  ^.  8Sa  (6)  3  7.  R.  207. 
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roinme  xiK   In  any  point  of  view  the  evidence  is  insufficient.    (He 
was  then  stopped  by  the  Court.     Macaulay,  on  the 


1849. 


The  QuiBv     same  side,  was  not  heard.) 

Pbekims. 


CoLEBiDOE  J.  (a).  If  all  that  the  Sessions  meant 
was  to  ask  us  whether  there  was  any  evidence  by  which 
the  order  could  be  supported  under  the  enacting  part 
of  the  statute,  we  all  think  there  was  none.  To  the 
jurisdiction  under  that  enactment  the  existence  of  a 
boundary  on  the  highway  to  be  divided  is  a  conation 
precedent  Here  nothing  is  found  by  which  that  fact 
appears ;  but  rather  the  contrary.  (His  Lordship  then 
commented  on  the  findings  in  the  case.)  Our  doubt  has 
been,  whether  the  question  was  not  altogether  one  of 
fact,  on  which  we  were  not  bound  to  decide.  It  seems 
to  have  been  put  at  the  Sessions,  first,  that,  on  the  facts 
proved,  there  was  such  a  boundary  as  is  requisite  to  the 
jurisdiction  under  the  direct  enactment  of  sect  58 ;  and^ 
secondly,  that  at  all  events  the  proviso  applied,  and,  that 
being  so,  the  boundary  was  not  a  condition  precedent : 
and  the  Sessions  may  have  intended  to  ask  us  whether, 
taking  the  case  either  way»  a  jurisdiction  is  establidbed. 
Taking  the  question  so,  I  think  Mr.  ffillmore  is  wrong 
as  to  the  efiect  of  the  proviso.  Referring  to  the  forma 
in  the  Schedule  (ft)  of  stat  5  &  6  fF.A.c.  50.,  I  find 
that  the  existence  of  a  boundary  is  necessary  in  a  case 
under  the  proviso  as  well  as  under  the  enacting  part ; 
only  the  litigating  parties  are  difierent  in  the  two  cases. 
And  it  would  be  strange  to  say  thati  in  the  proviso,  a 
parish  was  comprehended  under  the  word  '* person"; 
yet  that  is  the  only  word  applicable.    Another  difiScuIty 

(a)  PattnonJ,  was  absent.  (6)  No.  12.,  No.  M. 
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Friday,  Mary  Frances  Howlet,  Exccutrfx  of  William, 

Xovember  I6tb,  .       ,  ,  .   ,  -    ^  •  tt 

Archbishop  of  Canterbury,  against  Henry 
Knight  and  Robert  Knight. 


AbondgiTento 
the  Ordinary 
by  tn  ftdmin* 
istrmtor,  under 
the  Sutute  of 
Distributions 
('22  &  33  a  S. 
c.  10. ),  passes, 
on  the  Ordi- 
nary's death, 
to  his  personal 
representative, 
and  not  to  his 
successor. 


T^EBT  on  bond  made  by  the  defendants  and  one 
John  Young^  since  deceased^  to  the  testator,  his 
executors  &c. 

The  defendant  Robert  Knight  craved  oyer  of  the 
bond,  which  was  set  out  as  follows. 

^*  Know  all  men  by  these  presents  that  we,  John 
Young,  of"  &c,  "  Henry  Knight,  of  &c,  «  and  RobeH 
Knight,  oP  &c.,  '^  are  become  bound  unto  the  most  Re- 
verend Father  in  God,  William,  by  Divine  Providence 
Lord  Archbishop  of  Canterbury,  Primate  of  all  JEng^ 
landi  and  Metropolitan,  in  the  sum  of  16,00021  of  good** 
&C.5  *'  to  be  paid  to  the  said  most  Reverend  Father  in 
God,  his  certain  attorney,  executors,  administrators  or 
assigns ;  for  which  payment,  well  and  truly  to  be  mades 
we  bind  ourselves,  and  every  of  us,  for  the  whole,  our 
heirs,  executors  and  administrators,  firmly  by  these 
presents.  Sealed"  &c.  **  Dated  the  2l8t  day  o£  January 
A.D.  1833." 

He  also  craved  oyer  of  the  condition,  which  was  set 
out  as  follows. 

'I  The  condition  of  this  obligation  is  such  that,  if 
the  above  bounden  John  Young^  the  natural  and  hiw- 
ful  brother,  next  of  kin,  and  administrator  of  all  and 
singular  the  goods,  chattels  and  credits,  of  James  Young^ 
late  of"  &c.,  "  deceased,  do  make,  or  cause  to  be  made. 
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a  true  and  perfect  inventory  of  all  and  singular  the  Queen'a  Bench, 

goods,  chattels  and  credits  of  the  sud  deceased  which L_ 

hare  or  shall  come  to  the  hands^  possession  or  know-      Howlbt 
ledge  of  him  the  sud  John  Youiig^  or  into  the  hands      Kvioht. 
ud  ponession  of  any  other  person  or  persons  for  him^ 
ud  the  same  so  made  do  exhibit  or  cause  to  be  exhi- 
bited in  the  Begistry  of  the  Prerogative   Court  of 
CanUrbury  at  or  before   the   last  day  of  July  next 
ensiling,  and  the  same  goods,  chattels  and  credits,  and 
all  other  the  goods^  chattels  and  credits  of  the  said 
deceased,  at  the  time  of  his  death,  which  at  lEtny  time 
after  shall  come  to  the  hands  or  possession  of  the  said 
/oAa  Young^  or  into  the  hands  or  possession  of  any 
other  person  or  persons  for  him,  do  well  and  truly  ad- 
minister according  to  law,  and  further  do  make  "  &c., 
^  or  cause  to  be  made,  a  true  and  just  account  of  his  said 
administration  at  or  before   the  last  day  of  January 
which  shall  be  in  a.  D.  1834,  and  all  the  rest  and  residue 
of  the  Bud  goods,  chattels  and  credits  which  shall  be 
bond  remaining  upon  the  said  administrator's  account 
(the  same  being  first  examined  and  allowed  of  by  the 
Jiu^  or  Judges  for  the  time  being  of  the  said  Court) 
shall  deliver  and  pay  unto  such  person  or  persons,  re- 
^Kctively,  as  the  said  Judge  or  Judges,  by  his  or  their 
decree  or  sentence  pursuant  to  the  true  intent  and 
meaning  of  an  act  of  parliament  (a),  intituled  ^  An  Act 
for  the  better  settling  of  intestates*  estates,'  shall  limit 
and  app<nnt ;  and,  if  it  shall  hereafter  appear  that  any 
last  will  and  testament  was  made  by  the  said  deceased, 
and  the  executor  or  executors  therein  named  do  exhibit 
Ae  Hune  in  the  said  Court,  making  request  to  have  it 

(a)  22  &  23  C.  2.  c.  10. 


242  Q.  B.   MICHAELMAS  T£RM» 

Volume  XIV.   allowed  and  approved  accordingly^  if  ihe  said  John 

!_  Youngi  being  thereunto  required,  do  render  and  de- 

HowLir      Yiyet  the  Bud  letters  of  administration  (approbation  of 
KviauT.       gu^ii  testament  being  first  had  and  made)  in  the  said 
Court,  then  this  obligation  to  be  void  and  of  none 
effect ;  or  else  to  remain  in  full  force  and  virtue.** 

Defendant  Robert  Knight  then  pleaded:  That  the 
said  writing  obligatory  in  the  declaration  mentioned 
was  a  writing  obligatory  taken  and  made  accorcUng  to 
the  statute  &c  (22  &  23  C.  2.  c.  \0J),  and  in  pursu- 
ance of  that  statute,  upon  the  granting  and  commit- 
ting administration  by  the  sud  most  Beverend  Father 
in  God  in  the  declaration  mentioned,  by  virtue  of  his 
archiepiscopal  office  and  station  therein  also  mentioned, 
after  the  1st  day  oi  June  a.  d.  1671,  to  wit  on  &c.,  of 
the  goods  of  one  James  Young^  then  dead  intestate,  to 
the  said  John  Young  in  the  declaration  mentioned ;  and 
that  the  said  writing  obligatory  was  so  made  as  in  the 
declaratiop  mentioned,  by  the  defendants,  as  sureties  in 
that  behalf,  according  to  the  said  statute,  to  the  sud 
most  Reverend  Father  as  the  Ordinary  in  that  behalf^ 
according  to  the  said  statute.     Verification. 

Special  demurrer,  assigning  grounds  which,  so  far  at 
is  material  to  the  decision,  appear  by  the  arguments. 
Joinder  in  demurrer. 

Whitehursty  for  the  plaintiff  (a).  The  plea  offers  no 
answer  to  the  declaration.  The  declaration  shews  that 
the  bond  is  given  to  the  Archbishop  and  hb  executors: 
then,  the  condition  appearing,  upon  oyer,  to  be  for  duly 
administering  and  accounting  for  the  testator's  goods, 

(a)  The  argument  commenced  on  November  IStb  in  this  term,  before 
Uit  tame  Judges. 
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yoiume  xiF.  in  the  present  fbrm :  the  earliest  which  has  been  foa 

1849.  . 
L_^  is  dated  1718.     Although  the  statute  does  not  prescrSil 


UowLBT      ii^Q  form^  it  should  seem  that  the  Ordinary  must 
Kmqht.       it  either  simply  to  himself  or  to  himself  and  his 
ecutors.     In  Edwards  v.  Freeman  (a)  Sir  Joseph 
M.  B.  says :  **  The  occasion  of  making  the  statute 
distribution,  was  to  put  an  end  to  the  long  confer 
which  had  been  betwixt  the  temporal  and  BpiritiL^ 
courts,  for  when  the  spiritual  courts  ordered  any  dl  S 
tribution,  or  bond  to  be  given  by  the  administrator  fc 
that  purpose,  the  temporal  courts  sent  a  prohibitioi 
being  of  opinion,  that  the  administrator  had  a  right 
all,  and  that  the  spiritual  court  could  not  break  int^^ 
that  right ;  and  so  this  statute  was  made  in  favour  o^ 
the  practice  of  the  spiritual  court,  which  proceeded  to 
order  distribution  as  often  as  the  common  law  courts 
did  not  prohibit  them."     An  instance  of  such  a  pnn 
hibition  occurred  in  Hughes  v.  Huffhes  (b).     The  rights 
of  the  Ordinary  were  no  further  altered  by  the  statute. 
Now,  the  Ordinary  being  a  corporation  sole,  not  repre- 
senting an  aggregate  of  persons,  his  choses  in  actioa 
would  pass  to  his  executor  and  not  to  his  successor; 
2  Blackst  Com,  431.,  Co.  Lit  46.  b.  (c);  a  rule  which 
prevails  as  to  a  corporation  sole  though  the  grant  be 
expressly  to  the  corporator  and  his  successors,  except 
where  (as  in  the  case  of  the  Chamberlain  of  London) 
there  is  a  special  custom.     The  reason  is  that,  in  the 
case  of  a  corporation  sole,  the  right,  if  it  went  to  the 
successor,  would  be  suspended  at  the  corporator's  deaths, 
and,  when  once  suspended,  would  not  revive.     The 
authorities  are  collected  in  the  margin  of  Fuhooo^s 

(a)  S  p.  Wmt.  435.  441.  (6)  1  Lew.  833. 

(c)  See  also  Yearb,  Patch,  20  E.  4.  fol.  S  A.  pi  7. 


I 
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4}au(a).    [^Coleridge  J.    Is  the  rule  applicable  where  Q**^*"**  ^enck. 
the  archbishop  takes  the  grant  virtute  oflScii?]     Sup- ' 

H( 

V. 


the  Archbishop  of  York   were  translated,  after       Howlit 
such  a  bond:  he  would  still  be  the  person  to       Kmioht. 
ne:  the  bond  here  is  given,  not  to  the  archbishop  for 
time  being,  but  to  William^  Archbishop  &c.    [Cofe* 
n/jf  J.   A  case  is  mentioned  in  1  Inst  of  land  being 
giTcn  to   *'  George  Bishop    of  Norwich^^  where  the 
bUMp's  name  was  John^  and  yet  he  is  said  to  take 
l»j  Us  title  (£).]     That  was  a  mere  case  of  falsa  de- 
iKAstntio    as    to   the  person  meant.      In  ArundeVs 
Gue(e)  it  is  laid  down  that  **  a  succession  in  one  per- 
aoQ  of  diattels  will  not  be  presumed  without  special 
'legation,  except  in  case  of  abbot  or  prior,  or  the  like 
cnpoiation  known  in  law  to  rest  in  one  person,  as  well 
h:  dttttels   as    inheritances,    for    otherwise  bishops, 
'cntt,  parsons,  vicars,  and  the  like  cannot  take  obliga- 
tioB  to  them  and  their  successors,  but  they  will  go  to 
Ae  executors."     The  question,  whether  successor  or 
enGDtor  shall  take,  is  put  in  an  Anonymous  (d)  case 
k  Dger,  where  opposite  answers  are  given ;    but  the 
i%ht  answer,  as  appears  by  the  note  there,  is  clearly 
that  which  agrees  with  the  rule  in  ArundeVs  Case{c\ 
which  is  also  assumed  in  Bird  v.  Wilford  {e).     No  in- 
eonvenience  arises  from  the  rule.     The  executor  will 
soe  as  trustee.     The  practice  is  to  apply  to  the  Ec- 
clesiastical Court,  in   the  registry  whereof  the  bond 
remains;,  to  liave  it  ^*  attended  with,"  on  its  being  put 
ID  suit:   and  this  is  granted  upon  the  obligee  being 
indemnified*      That   was    done    in  the   present  cose. 

(«)  4  Rep.  64b.  65a.  (6)  Co.  Lit.  3.  a. 

(c)  HiA.  64.  5th  ed.  (ji)  1  Dyer,  48.  a.  pi.  (15). 

ie}  Cro.  i?&s.464.  (bis).     See  Craves  v,  Colby,  9  A.  ^  E,  356. 

▼OUXIV.    K.8.  S 
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HowLir 

V. 

Kmiqht. 


Afterwards  a  bill  is  filed  in  Chancery  to  compel  < 
tribution.  There  are  cases  of  other  bonds  given 
bishops  in  the  ecclesiastical  courts;  which,  howe' 
shew  no  more  than  that  the  bishop  may  take  a  b 
to  himself  for  the  performance  of  a  duty  by 
obligor,  though  not  within  stat  21  ^.8.  c.  5.  «• 
Folkes  V.  Docminique  (a),  Bishop  of  Carlisle  v.  Wells 
in  which  last  case  it  was  questioned  whether  the  bial 
though  he  could  take  a  bond  to  himself,  could  take 
to  himself  and  his  commissary.  From  the  time  p 
ceding  the  Statute  of  Westminster  the  Second  the  ( 
dinary  has  always  been  a  trustee ;  and  the  statu 
make  no  difference  as  to  this;  2  Inst.  398.  It 
true  that  the  Ordinary  takes  virtute  officii:  but  tl 
does  not  affect  the  devolution  of  the  chose  in  action 
his  executor.  If  an  advowson  belongs  to  a  prelx 
dary  in  right  of  his  prebend,  and  he  dies  after  tbi 
is  a  vacancy  and  without  presenting,  his  execu 
presents,  not  his  successor;  Mirehouse  v.  RenneU{ 
[Wightman  J.  The  prebendary  there  took  a  benefit 
interest.  Coleridge  J.  The  vacancy  was  a  fruit  fall 
Wightman  J.  Suppose  the  obligor  has  not  accouo 
in  the  lifetime  of  the  Ordinary  who  is  obligee ;  caa 
the  succeeding  Ordinary  call  the  obligor  to  accoi 
under  sect.  3  of  stat.  22  &  23  C  2.  c.  10.  ?]  That  m 
be  doubted :  but  the  question  here  is  as  to  the  right 
the  bond.  A  bail  bond  taken  by  the  sheriff  under  st 
23  H,  6.  c.  10.  s.  ].  does  not  pass  to  his  successor:  a 
the  remedy  upon  it  was  only  by  action  in  the  name 


(a)  2Str.  1137.  (6)  2  Lev,  169. 

(c)  8  Bing,  490.,  in  Dom,  Proc.  affirming  the  judgment  of  K.  B 
RenneU  v.  Bishop  ef  Lincoln,  7  2?.  ^  C  113.,  which  reTened  thai 
C.  P.  in  RenneU  ?.  Bishop  rf  Lincoln,  3  Bing.  223. 
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the  sheriff  or  bis  executor,  till  stat.  4  Ann.  c.  16.  s.  20.   Qwen^s  Bench. 

enacted  that  the  bond  might  be  assigned  to  the  plain- 

tiff(fl).    So  the  replevin  bond,  under  stat.  11  G.  2.       Howlit 

cA9.  1.23.,   does  not  pass  to  the  successor  of  the       Kviqbt. 

sberiff,  though  it  maj  be  assigned  to  the  avowant  or 

conusor. 

ff^ines,  Gontr^    The  plea  raises  the  question  whether 

ft  bond  given  under  stat,  22  &  23  C.  2.  c.  10.  passes  to 

^  successor  or  the  executor  of  a  deceased  Ordinary. 

I^  was  not  necessary  that  the  plea  should  describe  the 

bond  more  specially ;  •  Lewis  v.  Parker  (b).      It  is  an 

incorrect  statement  of  the  law  to  say  that  the  chattels 

^f  a  corporation  sole  pass  to  executors  and  not  to 

'^^^^ceasors.      The  general  rule  is  that  a  corporation 

^^  as  such,  cannot  take  chattels  at  all :  but,  where 

uiere  is  such  power,  they  may  l)e  purchased  to  the 

^^^^poration    and    successors;      Com.    Dig.     Capacity 

(^  2.).     The   Chamberlain   of  London  has  power  to 

^e  by  custom ;    the   Ordinary  by  statute :   in  one 

^'^se  as  well  as  the  other  the  chattel  goes  to  the  suc- 

^^^^Bor,  the  corporation  sole  being  thus  placed  in  the 

P^^icament  of  a  corporation  aggregate.     In  Co.  Lit. 

^*  b.  it  is  said:  "A  chantry  priest  incorporate  took  a 

lease  to  him  and  his  successors  for  a  hundred  years, 

ft^d  after  took  a  release  from  the  leaser  to  him  and 

nU   successors;    and    it  was    adjudged,   that  by   the 

^ease  he  had  but  an  estate  for  life,  for  he  had  the 

^ease  in  his  natural  capacity,  for  it  could  not  go  in 

succession,  and  (his  successors)  gave  him  no  estate  of 

(*)  See  Hange  T.  Manmng,  ForUsc.  364.  (6)  3  M.  j-  fT.  1 33. 
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inheritance    for    want   of   these    words    (his    heirs).'' 
Therefore  the  question  was  as  to  his  having  the  power 
to  take  at  all  in  a  corporate  character,  not  whether, 
if  he  could  so  take,  the  chattels  would  go  to  his  suc- 
cessor or  his  executor.      And  so  it  is  explained  in 
Harff raves   note   (1):     "The    reason    is,    because    a 
chantry  priest  was  a  corporation  sole,  which  regularly 
could  not  take  in  succession  chattels  real  or  jiersonal, 
in  possession  or  action,  though  a  corporation   aggre- 
gate may."     Then,  after  mentioning  the  right  of  the 
Chamberlain  of  London  by  custom,  the  annotator  adds : 
''Also  in  some  instances,  particularly  of  chattels  in 
action,  the  law  is  the  same  without  a  custom;"  re* 
ferring  to  1  RoL  Abr.  515.  Corporations  (L),  pK  3,  5, 
and  6  Vin.  Abr.  294.  Corporations  (L),  in  which  latter 
book  many  authorities  are  collected.     Among  these  is 
the  case  mentioned  in  placitum  6,  from  CorvefCs  Case(a)^ 
of  the  ornaments  of  the  chapel  of  a  bishop,  which  go 
to  the  successor.     [^Coleridge  J.    That  may  be  on  the 
principle  that  they  belong  to  the  chapel  rather  than 
the  bishop,  as  the  crown  jewels  go  to  the  sovereign's 
successor,  according  to  placitum  9.]     The  crown  jewels 
are  heirlooms  of  the  crown;   and,  in  the  case  of  the 
crown,  the  successor  has  the  character  of  heir.      But 
the  ornaments  of  the  cliapel  can  hardly  fall  within  the 
principle  suggested :   if  they  were  appurtenant  to  the 
chapel  they  would  go  to  the  successor  of  course,  and 
the  case  would  not  have  been  mentioned  as  a  special 
one.      The  chattels  of  nn  abbot,  belonging  to  him  as 
such,  go  to  his  successor.      [^Coleridge  J.   Not,  as  I 
understand  the  authorities,  to  a  successor  properly  so 


(o)  13  Hep.  105.  106.     Citing  Yenrb,  Mich,2\  E,  3.  fol.48  B.  pi.  ?J. 
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called.    The  abbot  holds  for  his  house ;  and  the  house  ^<»n*«  J^mck. 

1849 
rcmaina  one  identical  body.]      That  shews  that  the  !.^ 

Court  are  to  ascertain  in  what  character,  and  to  what       Howlet 
end,  the  corporation    holds.      In    ThomsorCs  Entries       Kwionr. 
(Liber  Placitandi),  p.  134.  tit.  Dett  (49),  is  a  precedent 
of  a  declaration  hj  the  Chamberlain  of  London  on  a 
bond  given  to  his  predecessor ;   and  the  averment  of 
tbe  custom  is :    '^  quod  quilibet  Camerarius  civitatis 
pnedictte  pro  tempore  existens  fuit  et  adhuc  est  unum 
corpus    corporatum    per    nomen    Camerarii    civitatis 
I^ndim  ac    per  totum  tempus  pi*89dictum   habuit  et 
adhuc  habet  successionem  perpetuam  ac  fuit  et  adhuc 
est  persona  habilis  et  capax  in  re  facto  et  nomine  ad 
lecipiendnm  et  acceptandum  infra  eandem  civitatem 
nfat  et  successoribus  suis  omnes  obligationes  quascun** 
qnc,"  &C.     In   Termes  de  la  Ley^  tit.  Corjps  politique, 
the  reason  of  this  custom  that  obligations  given  to  the 
Chamberlun  of  London  go  to  the  successor  is  thus 
given:  <<  Et  tiel  custome  est  foundue  sur  grand  reason ; 
car  les  executors  ou  administrators  del  Chamberlain 
ne  doient  entermeddle  ove  tiels  recognisances,  obliga* 
tions  &c  queux  per  le  dit  custome  sont  prise  en  le 
corporate  capacity  del  Chamberlain,  et  nemy  en  son 
private."    That  applies  to  the  bonds  given  to  the  Or- 
diuary  under  the  statute.     In  1  Kyd  on  Corporations, 
71  f  the  author,  after  adverting  to  a  distinction  sug* 
gested  by  Lord   Coke,  as  to  the  capacity  of  holding 
pei^BOiudty  in  succession,  between  corporations  by  pre- 
scription and  corporations  by  custom,  says :  '*  But  the 
reason  does  not  seem  to  depend  so  much  on  the  cor- 
poration being  by  prescription  or  by  custom,  as  on  his 
being  a  trustee  or  not,  and  taking  for  his  own  benefit, 
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or  for  the  benefit  of  another."    The  case  of  the  CoU^ 
of  Physicians  (a)  is  thus  stated  in  1  WilUamM  Ex.  T  J 
(4th  ed.)  Part  IL  B.  iiL  ch.  L  s.  2.   «  By  the  cha:*- 
granted  to  the  College  of  Physicians,  and  confirxz^ 
in  Parliament,  the   offenders  in   practising  physic 
London  without  admission  by  the  College  of  Phy^ 
cians,  shall  forfeit  5/.  for  every  month,  unum  dimidi^ 
regi  et  alterum  dimidium  dido  presidenti  et  coUegio; 
this  charter  it  was  holden  that  if  the  President  of  19 
College  recovers  in  debt  against  an  ofiender  and  dlS 
the  successor  shall  have  a  scire  facias  to  execute 
and  not  the  executor;   for  the  predecessor  recovei^ 
it  as  due  to  him  and  the  College."     The  resul^K 
principle  is  this:   that  a  corporation  sole  can,  in  tEI 
capacity,   take  chattels  only  for  the  benefit  of  — 
public  at  large  or  of  some  limited  body:   and 
when  it  does  so  take,  they  go  to  the  successor, 
question  therefore  is,  in  what  capacity  the  OrdiiK^ 
takes  this  bond.      Now  he  has  capacity  to  do  so^^ 
Ordinary,  by  stat.  22  &  23  C.  2.  c.  10.     [Wigktman 
Could  he    not   do    so   at  common  law?]      That    w 
matter  of  dispute,   as  appears   from  the  language 
Sir  Joseph  Jahyll,  cited  on  the  other  side.     By  sect* 
of  the  statute,  the  Ordinary  is  to  take  the  bond,  K 
which  the  commissary  is  excluded  (though  before  (M 
statute  it  was  otherwise):    now  the   Ordinary,  th^ 
mentioned,  is  the  corporation  sole :  this  is  therefore 
case  of  capacitating  a  corporation  sole  to  take  tb 
chatteL     And  sect  3  provides  that  *^  the  sud  Ord^n^ 
ries"  &c.  may  call  the  administrator  to  account:  tb 
Ordinary  who  holds  the  bond  is  therefore  to  be  th 


(a)  Vr,  jitkin*  v.  Gardener,  Cro,  Jac,  159. 
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B»nae  authority  which  can  call  for  the  account :  that  is,  Qu^^*^'  Bench, 

tbe   Qrdinarj  for  the  time  being.      In  Archbishop  of ' 

CfmUrbwry  v.  House  {a)  it  was  distinctly  laid  down  o^rm 
by  Lord  Mansfield  that  the  Ordinary,  in  his  private  KmaHx. 
perBtm,  has  nothing  to  do  with  the  bond.  The  course 
of  proceeding  is  described  by  Sir  John  Nicholl  in 
Yimge  v.  Skelton{b).  It  appears  from  The  Arch-- 
iUhop  of  Canterbury  ▼.  Tubb  (c)  that  the  Ecclesiastical 
Coart  keeps  possession  of  the  bond.  The  Ordinary 
Itts  power,  in  the  Ecclesiastical  Court,  to  compel  an 
looount  from  the  principal;  but,  in  carrying  out  the 
power  which  the  bond  gives  him  over  the  sureties, 
he  exercises  a  discretion  in  that  Court,  compelling 
tkem  to  pay  only  what  may  appear  to  be  required 
by  justice,  but  not  enforcing  the  full  legal  remedy  to 
the  extent  to  which  the  principal  is  liable.  Murray 
▼•'  M'herheny  {d)  is  an  instance.  This  discretion 
win  be  taken  out  of  the  hands  of  the  Ordinary,  if  the 
Mccutor  of  the  deceased  Ordinary  is  to  enforce  the 
boni  As  to  the  word  "  executors,"  in  the  obliga- 
tory part  of  the  present  bond,  that  will  be  rejected 
^i  imder  the  statute,  the  bond  cannot  pass  to  the  exe- 
cutors; 16  Fin.  Abr.  61.  tit  Obligation  (M)  pi.  5  {e). 
[C(ikridge  J.  That  would  be  so,  undoubtedly,  just  as 
"Buccessors"  would  be  rejected  if  it  passed  to  the 
^^^tors.  But  is  it  not  a  strong  circumstance  against 
you  that  the  bond  to  the  Archbishop  appears  to  have 
b^  always  made  in  this  form  ?]  During  the  vacancy 
of  an  archbishoprick,  the  Dean  and  Chapter  of  his 
^^^^^cese  are  guardians  of  the  spiritualities,  and  the  bond 

(a)  1  Cowp,  140.  (b)  3  Hag.  F.cc,  Rep,  780. 

(c)  S  Xeuf  Co.  789.  (d)  1  Curt.  Ecc*  R,  576. 

(e)  Citing  Langtbrn  ▼•  Goolet  3  Lev.2\» 
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Fttiutne  XIV.    must  be  given  to  them ;  Jenkins^  202,  Cent.  V.  case  23 

^^^^*        1  BurUi  Ecc.  L.  225.  tit  Bishops :  in  that  case  it  mue 

HowLiT       go  in  succession.     In  2  Wilde^s  Supph  to  BarttnCs  Prm 

Kmiort.       cedents  in  Conveyancing^  p.  73  (3d  ed.),  the  bond  is  maX 

to  the  Ordinary,  ^'  his  executors,  administrators,  succe^ 

sors,  or  assigns.'*     \Wightman  J.  ^Suppose  the  boiLtf 

were  given  to   WiUiam  Howley^  and  it  appeared,  b  ^ 

proper  averments  in  the  plea,  that  it  was  a  bond  give^ 

to  him  as  Ordinary  under  the  statute?]      Then  thfl 

effect  would  be  the  same  as  if  he  had  been  names 

Archbishop    of    Canterbury.      The    averment    migb 

easily  be  so  framed  as  to  shew  the  fact ;  as,  where  ai 

executor  sues  for  rent  due  since  the  testator^s  deati 

on  a  lease  by  the  testator,  it  ought  to  be  shewn  thai 

the  testator  had  only  a  chattel  interest;   1   WilUam. 

Ex.  695  (4th  ed.)  Fart  II.  B.  iii.  ch.  1.  s.  2. :  though 

according  to  Bickerstaff  v.  Purdue  (a),  that  would  b 

supplied  after  verdict     The  material  part  of  a  bon« 

is  the   obligatory   part,   not  the  solvendum;    Shepj 

Touchst.  369.,  16  Vin.  Abr.  62.   Obligation  (N.)  pi.  \ 

3.     \Wightman  J.    Suppose  a  bond  were  made  to 

corporation  sole  **  and  his  successors,"  conditioned  1 

pay  an  annuity  for  ninety  nine  years :  who  would  sv 

after  the  corporator's   death?]      The  executors;    h\ 

cause  the  corporator  had  no  capacity  to  take  as 

corporation  at  all,  and  therefore  it  would  be  the  cm 

of  a  bond  to  a  common  individual.     It  would  be 

new  exercise  of  the  jurisdiction  of  a  Court  of  Equil 

to  compel  the  executors  to  sue  on  such  a  bond  as  th 

for  the  purpose  of  effecting  distribution.     At  law,  tl 

executors  might  release  the  obligor. 

(a)  1  Si(L^\B. 
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WkUehwrit,  in  reply,  was  stopped  by  the  Court  Qy^n's  Bench. 
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C0L£BiDG£  J.  (a).     Our  judgment  must  be  for  the       Howlkt 
plaintiff.    The  question  is,  whether  the  personal  repre-       Kwoht. 
sentative,  or  the  successor,  of  the  deceased  Ordinary  is 
the  proper  party  to  sue  on  a  bond  given  under  stat. 
22  &  23  C  2.  c.  1 0.     It  is  admitted,  as  a  general  rule, 
tint  a  corporation  sole  cannot  take  personal  property 
to  be  held  in  succession.     A  bond  given  to  a  corpora- 
tion sole  and  the  successors  would,  if  we  knew  no  more 
of  it,  enure  as  a  bond  to  the  corporator  and  executors. 
The  exceptions  are  all  known,  as  in  the  case  of  the 
King,  or  under  a  custom.     On  the  other  hand,  pro- 
perty given  to  a  corporation  aggregate  does  not  go  to 
executors,  but  is  taken  in  succession.     The  principle, 
as  Ittd  down  by  Blackstoney  in  2  Com.  431,  seems  to 
me  leasonable.     In  the  case  of  a  corporation  sole,  the 
propertj  would  be  in  abeyance  till  the  successor  ex- 
isted: the  corporation  aggregate  always  continues  to 
be  the  identical  grantee  or  purchaser.     According  to 
this,  therefore,  the  executor  would  be  the  proper  person 
to  sue  in  the  present  case.     But  Mr.   fVilks  argues 
that  this  is  not  the  true  principle,  and  that  the  rule 
rcets  on  the  incapacity  of  a  corporation  sole  to  hold  per- 
sonal property  at  all,  in  the  corporate  character,  save  in 
the  excepted  cases.     Supposing  him  to  be  right,  I  do 
not  see  how  his  principle   gets  rid   of  the  difficulty. 
He  would  have  to  shew  that  in  the  present  case  there 
has  in  fact  been  a  statute  determining  the  transmis- 
sion to  the  successor  instead  of  the  executor.     Does 
the  statute  here  give  a  capacity  to  the  corporation  sole 

(a)  PcUtcson  J.  was  absent. 
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which  would  cany  the  property  to  the  successor  ?  The 
material  part  is  very  short;  it  merely  enacts  (22  & 
23  a  2.  c  10.  s.  1.)  ''  that  all  ordinaries,''  spedfying 
them^  '^  shall  and  may  upon  their  respective  granting 
and  committing  of  administration  of  the  goods  of  per- 
sons dying  intestate^"  **  take  sufficient  bonds,"  &c., 
"  in  the  name  of  the  Ordinary,**  "  of  the  respective 
person  or  persons  to  whom  any  administration  is  to  be 
committed.''  Nothing  is  said  about  the  successor.  Is  it 
necessary  that  the  successor  should  take  the  bond  ?  The 
answer  is  supplied  by  the  practice  of  the  Ecclesiastical 
Courts,  under  which  the  bond  in  the  hands  of  the 
executor  is  completely  effective.  I  do  not  attach'  much 
weight  to  the  argument  that  the  succeeding  Ordinary 
has,  by  his  Court,  the  controul  over  the  bond.  And 
the  practice  has  in  fact  been  always  to  give  the  bond, 
when  the  Archbishop  is  the  acting  Ordinary,  to  the 
Archbishop  himself,  his  executors  and  assigns,  as  far 
as  it  can  be  traced :  but,  when  the  bond  is  given  to 
the  Dean  and  Chapter,  then  it  is  always  given  to  them 
and  their  successors.  Thus  the  dbtinction  commonly 
laid  down  has  always  been  acted  upon.  Has  any  in- 
convenience resulted?  None  appears;  and  it  would  be 
rather  late  if  we  were  to  discover  one  now.  But  why 
should  there  be  any?  Either  way,  the  Judge  whose 
Court  has  custody  of  the  bond  exercises  the  same  juris- 
diction ;  the  plaintiff  is  a  mere  nominal  party,  the 
Ecclesiastical  Court  using,  as  its  instrument,  the  per- 
sonal representative  or  the  successor.  The  burthen  of 
the  argument  is  undeniably  thrown  upon  Mr«  ffiUes; 
and  he  has  been  able  to  do  no  more  than  offer  some 
very  ingenious  suggestions,  and  has  found  it  impossible 
to  produce  any  authority. 
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WiGHTMAK  J.     I  am  of  the  same  opinion.     A  per-  Q^eerCs  Bench. 
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sonal  contract  with  a  corporation  sole,  though  made, 

not  for  his  personal  benefit,  but  for  that  of  himself  and       Howlit 

his  successors,  would  pass  to  his  executors.     Here  the       Knjcht. 

bond  is  niade  to  a  corporation  sole.      But  it  is  said 

tliat  a  distinction  arises  from  the  circumstance  that  a 

bond  given  under  the  Statute  of  Distributions  is  to 

haye  a  permanent  effect,  and  not  to  be  merely  carried 

out  in  the  time  of  the  existing  Ordinary;  and  therefore 

that,  after  his  death,  contrary  to  the  ordinary  rule,  the 

right  of  action  should  pass  to  the  successor,  not  to  the 

ezecntor,  because  of  the  great  inconvenience  that  would 

arise  in  case  of  a  conflict  between  the  executor  and 

the  Coort  which  desired  to  give  effect  to  the  bond.     I 

ooniiBSB  I  do  not  feel  this  difficulty ;  nor  can  I  see  why 

the  (odinaiy  rule  should  not  prevaiL     The  bond,  when 

uiosa,  will  be  subject  to  the  ordinary  rule :  it  is  to  be 

jotsamed  that  it  will  be  put  in  suit ;  and  here  it  is  in 

&et  put  in  suit,  by  the  authority  of  the  Ecclesiastical 

Court.    I  therefore  see  no  reason  for  taking  the  case 

oat  of  the  ordinary  rule  of  law. 

Ebls  J.  At  the  time  when  the  Statute  of  Distri- 
batioiis  passed,  a  bond  in  this  form  passed  to  the  per- 
eonal  representative.  The  only  question  is,  whether 
the  statute  has  altered  that.  It  is  said  that  we  must 
read  the  statute  as  if  it  directed  the  bond  to  be  given  to 
the  Ordinary  and  his  successors :  but  that  can  be  done 
only  by  adding  words  which  we  do  not  find  there,  for 
the  purpose  of  contradicting  the  ordinary  rule.  The 
bond  therefore  passes  to  the  personal  representative. 

Judgment  for  plaintiff. 
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Friday,  Eleanor  Wilson,  Widow,  against  Sir  Willlam 

November  16th« 

Eden,  Baronet,  and  Others  (a). 

Tetutor  J.  de.    'T^HE  Master  of  the  Rolls  sent  the  following  case  for 

hit  wife  for  her  the  Opinion  of  this  Court  (i). 

toVi8'd!J"g"hier       ^^^^  Joknson,  late  of  the  city  of  Vork^  Esquire,  by 

and  only  child 
E.  for  her  life ; 

remainder  to  her  eldest  son  R,  for  his  life ;  remainder  to  the  first  son  of  the  body  of  R,  and 
the  heirs  of  the  body  of  such  first  son  ;  and,  in  default  of  such  issue,  to  the  second,  third 
and  eTery  other  son  of  the  body  of  A.,  severally  and  successively,  with  like  remainders 
over :  remainder,  failing  such  issue  of  R.,to  the  second  son  of  E.  for  his  life,  in  case  be 
should  not  become,  or  sliould  not  continue,  seised  of  the  real  esUtes  of  If.  D.  deceased, 
under  3/.  />.'s  will,  with  like  remainders  over,  subject  to  the  same  condition ;  remainder, 
failing  such  issue  of  the  second  son,  to  the  third  and  every  other  son  of  E,,  severally  and 
successively,  with  like  remainders  oyett  subject  to  the  same  condition. 

It  was  then  declared  by  J.*s  will  that,  if  the  said  second  son  of  E,  or  any  son  of  the  add 
E,,  sliould  at  any  time  become  seised  of  the  real  estates  of  M*  JD,  by  virtue  or  in  con* 
sequence  of  his  will,  such  son  should  not,  nor  should  any  heir  of  his  body,  take,  have  or 
enjoy  any  estate  or  interest  in  the  now  devised  estates,  so  long  as  he  should  be  so  seised, 
but  the  same  should  go  over  to  tlie  next  in  succession  of  £,*t  sons,  and  tlie  heirs  of  his 
body,  as  if  the  son  so  seised  of  the  estates  of  M,  JD,  were  dead  v^ithout  issue  :  but  that,  if 
such  last-mentioned  son  should  afUrwards  become  disabled  by  any  condition  in  tlie  will  of 
M,  D,  from  continuing  to  hold  liis  estates,  then,  as  soon  as  he  should  have  quitted  posses- 
sion thereof,  he  should  and  might  have,  hold  and  enjoy  the  now  devised  estates  accoidiag 
to  the  above  limitations.     Then  came  the  following  clause. 

Provided  that,  if  my  said  daughter  (£.)**  shall  have  no  issue  male  of  her  body  living  at 
her  death,  or  no  such  issue  male  as  shall  be  entitled  by  the  true  meaning  of  this  my  will  to 
my  real  estates  hereby  limited  and  settled  as  aforesaid,  then  and  in  either  of  those  cases  I 
devise  all  my  said  real  estates,  subject  respectively  as  aforesaid,  to  all  the  daughters,  if  more 
than  one,  of  the  body  of  my  said  daughter,  who  shsll  be  living  at  her  deaths  as  tenants  in 
common,  and  their  heirs  respectively,  with  cross  ivmainders  '*  in  case  of  any  one  or  more 
of  them  dying  under  the  age  of  21  without  issue ;  **  and,  if  there  should  be  but  one  such 
daughter  living  at  my  said  daughter's  decease,  and  no  issue  of  any  other  such  daughter  tbea  * 
in  l>eing,  then  to  such  only  surviving  daughter  and  her  heirs.**  Then  followed  a  provisioa 
for  the  case  of  daughters  dying  in  E,\  life-time,  leaving  issue :  and,  in  case  E,  should  have 
no  issue  of  her  body  living  at  her  deatli,  devise  to  such  person  and  for  such  estate,  as  B. 
should  by  deed  or  will  appoint.  Devise,  for  want  of  such  appointment,  and  subject  thereto, 
and  to  the  several  Ilmiuitions  and  charges  of  the  will,  to  testator*s  right  heirs.     And  all  the 

(a)  For  the  rest  of  the  parties,  see  p.  265.,  post. 

(6)  See  Wilson  v.  Eden,  1  Exch,  772.,  where,  on  a  case  sent  by  Lord 
Longdate,  Master  of  the  Rolls,  to  the  Court  of  Exchequer,  that  Court 
certified  in  favour  of  the  defendants.  The  Master  of  the  Rolls,  upon 
further  discussion  ( IFiison  v.  Edi'n,  1 1  Beau,  289. ),  desired  to  have  tbe 
opinion  of  another  Court :  and  this  case  was  accordingly  sent  to  the 
Qucen*s  Bencb. 
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Foiame  xiF,    real  estates  whatsoever  and  wheresoever,  which  he  had 

1849 
'        power  to  dispose  of,  to  hold  to  her  and  her  anaigng, 

WiLtoN       without  impeachment  of  waste,  and  with  like  power  to 
£dkk.        Iq^  leases  not  exceeding  seven  years  in  possession,  and 
with  such  restrictions  aforesaid. 

And,  as  to  his  sidd  manor  otArkendale  and  his  estate 
and  hereditaments  whatsoever,  situate  at  Arhendale  and 
Arhendale  Lofthouse  and  Minskip  aforesaid,  with  all  their 
appurtenances,  the  said  testator  devised  the  same  from 
an:d  immediately  after  the  decease  of  his  wife,  and,  as 
to  all  llis  other  real  estate  whatsoever  and  wheresoever 
which  he  had  power  to  dispose  of,  whether  freehold  or 
copyhold,  from  and  immediately  after  the  decease  of 
his  wife,  the  said  testator  devised  the  same  respectively 
to  his  dear  daughter  and  only  surviving  child  Dorothea^ 
the  wife  of  Sir  John  Eden^  Baronet,  for  her  life,  with- 
out impeachment  of  waste.     And,  from  and  after  the 
determination  of  that  estate,  he  devised  all  the  same 
premises  to  his  good  friends  Sir  Bellingham  Graham, 
of  Norton   Conyers  in  the  county  of  York,  Baronet, 
and  Henry  Willouyhby,  of  Birdsal^  in  the  same  county. 
Esquire,  and   their  heirs,  during  the  life  of  hb  said 
daughter,  upon  trust  to  preserve  the  contingent  uses 
and  estates  thereafter  limited  from  being  defeated,  and 
with  all  necessary  and  usual  powers  for  that  purpose ; 
but  nevertheless  to  permit  and  suffer  his  said  daughter 
to  receive  the  rents  and  profits  of  all  the  same  estates 
to  her  own  use  during  her  life. 

And,  from  and  after  the  decease  of  his  said  daughter, 
he  devised  all  the  same  estates  to  his  grandson  Robert 
JSdeUy  eldest  son  of  his  daughter,  for  his  life,  without 
impeachment  of  waste.  And,  from  and  after  the  deter- 
mination of  that  estate,  he  devised  the  same  to  trustees 
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as  before,  for  the  life  of  Robert  Eden,  upon  trust  to  pre-  Ci««w«  Bench. 

1849 
serve  contingent  uses.     And,  from  and  after  the  decease   [__ 

of  the  said  Robert  Eden,  he  devised  the  same  to  the  first       Wilsom 

son  of  the  body  of  the  siud  Robert  and  the  heirs  of  the        Edin. 

bodj  of  such  first  son  lawfully  issuing :  and,  in  default 

of  such  issue,  to  the 'second,  third  and  every  other  son 

of  the  body  of  the  same  Robert,  severally  and  re- 

spectively,  and  the  heirs  of  the  respective  bodies  of 

such  second,  third  and  every  other  son,  the  elder  of 

such  sons  and  the  heirs  of  his  body  always  to  be  pr^r  /  . 

ferred  and  to  take  before   the  younger  of  them  and 

the  heirs  of  their  bodies  respectively.     And,  in  default 

of  such  issue,  he  devised  all  the  same  real  estates  and 

premises  to  his  grandson  Morton  John  JSden,  second  son 

of  lus  said  daughter,  for  his  life,  without  impeachment 

of  waste,  in  case  he  should  not  become,  or  should  not 

continue,  seised  of  the  real  estates  of  Morton  Davison, 

^^  o{  Beamish  in  the  county  o(  Durham,  Esquire, 

deceased,  by  virtue  or  in  consequence  of  his  will :  and, 

^  and  after  the  determination  of  that  estate,  he 

^▼ised  &c :  as  before,   to  support  contingent  uses. 

•^d,  from  and  after  the  decease  of  the  said  Morton  John 

^^  he  devised  the  same  (upon  the  conditions  afore- 

^i)  to  the  first  and  every  other  son  of  the  body  of  the 

*^d  Morton  John  Eden  severally  and  successively,  and 

^  the  respective  heirs  of  the  bodies  of  such  first  and 

every  other  son  lawfully   issuing,  the  elder  of  such 

^ns  and  the  heirs  of  his  body  always  to  be  preferred 

N  to  take  before  the  younger  of   them  and   the 

heirs  of  their  bodies  respectively.     And,  for  default  of 

^  issue,  he  devised  the  same  real  estates  and  pre- 

^^  upon  the  like   condition   as  aforesaid,  to  the 

"^  and  every  other  son  of  his  said  daughter,  be- 
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gotten  or  to  be  begotten,  severally  and  socoeaeivel 
and  the  heirs  of  the  body  and  bodies  of  such  thi: 
and  every  other  son  lawfully  issuing,  the  elder  of  su< 
unborn  sons,  and  the  heirs  of  his  body,  always  to  1 
preferred  and  take  before  the  younger  of  them  and  tl 
heirs  of  his  or  their  bodies  respectively. 

And  the  said  testator  declared  and  provided  that, 
the  said  Morton  John  Eden^  or  any  son  of  his  the  te 
tator*s  said  daughter,  should  at  any  time  during  1: 
life  become  seised  of  the  real  estates  of  the  said  Mart 
Davison  by  virtue  or  in  consequence  of  his  will,  th. 
the  said  Morton  John  Eden^  or  such  son  of  the  ss 
testator's  said  daughter  so  becoming  seised  thereof, 
any  heir  of  his  body  respectively,  should  not  take,  ha 
or  enjoy  any  estate  or  interest  whatsoever  in  any 
the  said  testator's  real  estates  by  virtue  of  his  said  w 
so  long  as  he  or  they  should  be  so  seised  of  the  real  estal 
of  the  said  Morton  Davison,  but  the  same  should  rems 
and  go  over,  after  the  determination  of  the  particnl 
estates  thereof  thereby  limited,  to,  and  should  be  take: 
held  and  enjoyed  by,  the  next  son  in  succession  of  tl 
testator's  said  daughter,  and  the  heirs  of  his  body,  * 
the  same  manner  as  if  such  son  so  seised  of  the  re 
estates  of  the  said  Morton  Davison  was  dead  withoi 
issue.  But,  if  it  should  happen  that  the  said  MorU 
John  Eden,  or  any  such  son  who  could  or  might  b 
come  seised  of  the  said  real  estates  of  the  said  Mort 
Davison,  should  afterwards  become  disabled  by  ai 
condition  or  proviso  in  his  will  from  continuing  to  ho 
and  enjoy  the  same,  then,  and  as  soon  as  the  sa 
Morton  John  Eden,  or  any  such  son  of  the  said  te 
tator's  said  daughter,  should  have  quitted  the  possessio 
and  should  be  no  longer  in  the  receipt  of  the  rents  ai 
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P^&ts,  of  the  real  estates  of  the  said  Morton  Davison  QueerCs  BendL 
•                  ^                                    ^  ^                   ...          1849 
^  Conformity  to  any  such  condition  or  proviso  in  his  * 

^^^il^  the  said  Morton  John  Eden  and  the  heirs  of  his       Wil»oii 

**^y,  or  any  such  son  of  the  said  testator^s  daughter  so        Edik, 

^^xuiinstanced,  and  the  heirs  of  his  body,  should  and 

^bt  have,  hold  and  enjoy  all  the  said  testator's  real 

tates  thereby  intended  to  be  limited  and  settled  as 

^^oresaid,  and  according  to  the  limitations  thereof  there- 

i-nbefore  contained* 

And  then  the  will  of  the  said  testator  contwied  cer^ 

^^aun  provisoes  and  limitations  which  are  in  the  words 

suid  figures  following :  that  is  to  say : 

**  Provided  always^  that,  if  it  shall  happen  that  my 

aaid  daughter  shall  have  no  issue  male  of  her  body 

living  at  her  death,  or  no  such  issue  male  as  shall  be 

entitled  by  the  true  meaning  of  this  my  will  to  my  real 

estates  hereby  limited  and  settled  as  aforesaid,  then  and 

in  dther  of  those  cases  I  devise  all  my  said  real  estates, 

eolject  respectively  as  aforesaid,  to  all  the  daughters, 

if  more  than  one,  of  the  body  of  my  said  daughter, 

w^lu)  shall  be  living  at  her  death,  as  tenants  in  common, 

^^  their  heirs    respectively,   with  cross   remainders 

^^ongst  them  in  case  of  any  one  or  more  of  them  hap- 

P^bg  to  die  under  the  age  of  one  and  twenty  years 

^*^  without  issue :  and,  if  there  should  be  but  one  such 

^^^'^hter  living  at  my  stud  daughter's  decease,  and  no 

^^Ue  of  any  other  such  daughter  then  in  being,  then  to 

^^ch  only  surviving  daughter  and  her  heirs.  ,  Provided 

**Way8,  that,  if  any  such  daughter  or  daughters  of  my 

-    ^id  daughter  shall  happen  to  die  in  her  or  their  said 

^other's  lifetime  leaving  issue,  then  my  will  is  that 

^^ch  issue  of  each  such  daughter  so  dying,  and  the  heirs 

^f  such  issue  respectively,  sliall  have  and  take  the  same 

VOL.  XIV.  N.  5.  T 
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Foiume  XI K    estates^  or  share  or  shares  of  estates,  as  the  parent  or 

' parents  of  such  issue  respectively  would  have  been 

WiL«»H  entitled  to  if  she  or  they  had  been  living  at  the  decease 
Edin.  q{  Q)y  g^j  daughter.  And,  in  case  my  said  daughter 
should  have  no  issue  of  her  body  living  at  her  death, 
then  I  devise  all  such  my  real  estates,  from  and  after 
the  determination  of  the  particular  estates  hereinbefore 
thereof  limited  as  aforesaid,  to  such  person  or  persons, 
and  for  such  estate  and  estates  either  in  fee  simple  or 
otherwise,  and  in  such  manner,  as  my  said  daughter, 
whether  married  or  sole,  shall  by  any  deed  or  deeds 
executed  in  the  presence  of  two  credible  witnesses,  or 
by  her  last  will  and  testament  in  writing,  or  any 
writing  in  the  nature  of  a  will,  signed  in  the  presence 
of  three  such  witnesses,  direct  or  appoint.  And,  for 
want  of  any  such  appointment,  and  subject  thereto,  and 
to  the  several  limitations  and  charges  in  this  my  will, 
I  leave  all  such  real  estates  to  descend  to  my  own  right 
heirs.** 

And  all  the  residue  of  his  estate  real  and  personal 
not  therein  before  disposed  of,  or  not  fully  and  effectually 
disposed  of,  the  siud  testator  gave  to  his  said  dear 
wife. 

The  testator  made  several  codicils  to  his  said  will  (a), 

(a)  The  following  bequest,  in  a  codicil,  dated  1st  Febnuuy  1779,  to 
the  will  of  Ptter  Johnson^  was  not  set  out  in  the  case*  but  was  noticed  in 
argument  for  the  plaintiff  as  shewing  the  view  which  the  testator  himaelf 
took  of  the  effect  of  the  proviso. 

**  And  I  also  give  to  my  dear  wife  for  her  life,  and  at  her  death  to  my 
grandson  Robert  Eden,  the  large  gilt  cup  and  cover  presented  to  me  by 
the  Corporation  of  York,  which  I  desire  may  be  preserved  in  the  Sden 
family  and  go  to  the  heir  male  of  that  family  being  descended  from  my 
daughters  for  the  time  being ;  and  on  failure  of  such  heir  male  to  go  to 
my  granddaughters  successively,  according  to  seniority  of  age,  and 
issue  respectively,  as  long  as  the  law  will  permit.*' 
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bit  £d  not  thereby  alter  the  limitations  of  the  real  ^uem'j  Bench. 
ertites  ocmtained  in  his  will  above  set  forth ;  and  died   ' 


in  the  yctr  1796,  without  having  revoked  or  altered       Wilmh 
anj  of  the  aforesaid  limitations.  Emv. 

Dmtkea  Johnson,  the  wife  of  the  testator  Peter 
•Aisfos,  entered  into  the  possession  of  the  said  estates 
floderised  to  her  as  aforesaid  for  her  life,  or  into  the 
nodptsof  the  rents  and  profits  thereof,  and  continued 
io  8och  possession  or  receipt  until  her  death,  which  took 
pkoeinlSia 

Lady  Eden,  the  only  child  of  the  testator  Peter  John'- 
^  died  in  his  lifetime,  in  June  1792,  intestate,  having 
U  two  sons ;  namely  Sir  Robert  Eden,  afterwards  Sir 
Mert  Johnson  Eden,  Baronet,  her  eldest  son  and  heir 
ithir  and  customary  heir;  and  who  was  also  the  heir 
It  hw  and  customary  heir  of  the  said  testator  Peter 
•Ujuoa  at  the  time  of  his  decease ;  and  the  said  Morton 
•Uji  Eden ;  and  eleven  daughters,  namely  Dorothea 
Sitk,  Maria  Eden,  Catherine  Eden,  Elizabeth  Eden, 
Cvtline  Eden,  Dulcibella  Eden,  Anne  Eden,  EmmeUne 
Sden,  Eleanor  Eden,  Harriet  Eden  and  Charlotte  Eden  ; 
*od  no  other  children. 

ESzabeth  Eden,  Caroline  Eden  and  Harriet  Eden  all 

died  in  the  lifetime  of  their  mother,  the  said  Lady 

JSden,  under  the  age  of  twenty  one  years,  and  without 

baviog  been  married :  but  Lady  EderC^  other  daughters 

ttd  her  two  sons  survived  her:  and  DtddbeUa  Eden 

sod  Anne  Eden,  having  respectively  attained  the  age  of 

twenty  one  years,  died  respectively  in  the  year  1805, 

iBtestate  as  to  real  estate,  and  without  having  been 

married,  leaving  the  said  Robert  Johnson  Eden,  their 

eldest  brother,  their  heir  at  law  and  customary  heir. 

Upon  or  shortly  after  the  death  of  Dorothea  Johnson, 
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the  widow  of  the  said  testator  Peter  Johmon^  Sir  Robert 
Johnson  Eden,  Baronet  (in  the  said  will  called  Robert 
Eden),  entered  into  possession  of  the  freehold  and  copy- 
hold estates  by  the  said  will  devised  to  him  for  life,  or 
into  the  receipt  of  the  rents  and  profits  thereof,  and 
continued  in  such  possession  or  receipt  until  his  death. 

Morton  John  Eden,  on  the  death  of  his  father  Sir 
John  Eden,  became  seised  of  the  estates  of  the  said 
Morton  Davison  referred  to  in  the  will  of  the  said  tes- 
tator Peter  Johnson,  and  died  on  the  28th  of  June  1841» 
in  the  lifetime  of  his  brother  Sir  Robert  Johnson  Eden, 
and  without  ever  having  had  any  issue. 

Sir  Robert  Johnson  Eden,  Baronet,  died  on  the  4  th 
September  1844  without  having  had  any  issue. 

Dorothea  Eden,  the  daughter,  intermarried  first  with 
Henry  Methold,  and  secondly  with  Daniel  Seddon,  both 
deceased ;  and  she  died  in  the  year  1830,  leaving  Henry 
Methold,  her  eldest  son,  her  heir  at  law  and  customary 
heir.  Maria  Eden  intermarried  first  with  Lord  Aghrin 
(afterwards  Earl  of  Athlone),  and  secondly  with  Sir  fV.  «7. 
Hope  G.  C.  B.,  both  deceased ;  and  she  is  now  a  widow. 
Catherine  Eden  intermarried  with,  and  is  now  the  wife 
of,  Robert  Eden  Duncombe  Shafto.  Emmeline  Eden  in- 
termarried with,  and  is  now  the  wife  of,  Thomas  North" 
more.  Eleanor  Eden  intermarried  with,  and  is  now  the 
widow  of,  the  Bev.  Thomas  Foumess  Wilson ;  and 
Charlotte  Eden  intermarried  with,  and  is  now  the  wife 
of,  Robert  Kaye  Greville. 

Sir  Robert  Johnson  Eden,  by  his  will  dated  in  1815, 
and  which  was  afterwards  republished  by  a  codicil 
thereto  in  1841,  gave  and  devised  all  his  estates,  lands 
and  hereditaments  whatsoever  and  wheresoever  in  Z>tcr- 
ham  and  York,  and  elsewhere  in  Great  Britain,  to  cer- 
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tain  uses  in  his  said  will  mentioned  (but  which  have  Queen's  Bench. 
ftiled  to  take  effect),  with  an  ultimate  limitation  to  the        ^^^^' 
lue  of  the  said  defendant  Sir  William  Eden,  his  heirs       Wil»ok 

y 

AodaaBigns  for  ever;  and  the  said  Sir  William  Ederii        £i»xm. 
as  such  devisee,  did,  on  the  decease  of  the  said  Sir 
BAert  Johnson  Eden,  enter  into  and  is  now  in  posses- 
sion or  receipt  of  the  rents  and  profits  of  the  estates  de- 
vised by  the  will  of  the  said  Peter  Johnson* 

On  the  20th  February  1845  a  bill  was  filed  in  the 
Vigh  Court  of  Chancery  by  the  said  Eleanor  Wilson 
against  the  said  Sir  William  Eden,  Baronet,  Richard 
John  Thompson,  Henry  Thompson,  the  said  Robert  Kaye 
OrmUe  and  Charlotte  his  wife,  Maria  Countess  of 
AiUme,  Robert  Eden  Duncombe  Shafto  and  Catherine 
his  wife,  Thomas  Northmore  and  Emmeline  his  wife, 
iod  Henry  Methold,  stating  among  other  things  the  will 
of  the  said  Peter  Johnson,  and  praying  equitable  relief 
i&'respect  of  matters  connected  with  his  estate.  The 
defendants  put  in  their  answers  to  this  bill :  and  the 
cuise,  being  at  issue,  came  on  to  be  heard  before  his 
Lordship  the  Master  of  the  Bolls ;  when  his  Lordship 
directed  a  case  to  be  stated  for  the  opinion  of  the  Court 
ofQneen's  Bench  upon  the  following  question: 

Whether  the  daughters  of  Dorothea,  the  wife  of  Sir 
^^  Eden,  Baronet,  in  the  pleadings  of  the  said  cause 
owned,  or  any  and  which  of  them,  took  any  and  what 
^tate  or  interest  in  the  estates  devised  by  the  will  of 
P^  Johnson  deceased,  the  testator  in  the  pleadings 
of  thb  cause  named,  or  any  and  which  of  them. 

It  was  agreed  that  the  will  and  codicils  of  Peter 
Johwon  and  the  will  of  Morton  Davison  should  be  con- 
sidered as  part  of  this  case. 

T  3 


266 


Q.  B.   MICHAELMAS  T£RM, 


Volume  XIV. 
1849. 


WlLSOK 

▼. 
£oiN. 


Morton  DavUon^  hj  his  will  (a),  dated  9th  November^ 
1769  (not  set  out  in  the  case),  devised  all  his  freehold^ 
copyhold  and  leasehold  manors,  messuagesj  lands,  &c 
and  hereditaments,  after  certain  limitations  in  favour  of 
his  own  issue,  male  and  female,  if  any,  to  his  nephew.  Sir 
John  JSden,  Baronet,  and  his  assigns,  for  hb  Ufe ;  re- 
mainder in  trust  to  preserve  the  contingent  remainders 
after  limited.  And,  from  and  after  the  decease  of  Sir 
«/l  Eden,  then,  in  case  he  should  have  more  than  one  son 
of  his  body  lawfully  begotten,  to  the  second  son  of  Sir  J. 
Eden  lawfully  &c.,  and  the  heirs  male  of  the  body  of  such 
second  son,  and,  for  de&ult  of  such  issue,  to  the  third, 
fourth,  and  all  and  every  other  the  son  and  sons  of  the 
body  of  Sir  J.  Eden,  lawfully  &c.,  except  his  eldest  son, 
severally,  successively  and  in  remainder,  (me  after  an- 
other according  to  priority  of  birth,  and  the  respective 
heirs  male  of  the  bodies  of  every  such  third  &c.  son  and 
sons,  except  his  eldest,  the  elder  of  such  sons,  and  the 
heirs  male  of  his  body,  being  always  preferred :  And,  for 
default  of  such  issue  of  Sir  J,  Eden,  then  to  testator's 
nephew,  Robert  Eden,  Esquire,  and  his  assigns  daring 
his  life ;  remainder  to  preserve  &c. ;  and,  from  and  after 
the  death  of  Robert  Eden,  to  the  first  son  of  the  body 
of  Robert  and  the  heirs  male  of  the  body  of  such  first 
son,  with  subsequent  limitations  to  the  second  and  other 
sons  of  Robert,  as  in  the  devise  to  the  third  and  other 
sons  of  Sir  John  Eden ;  but  omitting  the  exclusion  of 
eldest  sons.  And,  for  default  of  such  issue  of  Robert,  to 
testator's  nephew  William  Eden  for  his  life  (remainder 
to  preserve  &c);  remainder  to  the  first  son  of  William 
with  limitations  over,  as  in  the  last  preceding  devise ; 
remainder,  for  default  of  issue  of  William,  to  testator's 


(a)  See  lome  clauses  let  out  verbatim  in  tbe  judgment,  post,  p.  879. 
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nephew  Thomas  for  his  life,  with  the  like  limitations   QueenU  Bmck. 

of«r;  remainder,  for  default  of  issue  of  TTiomasy  to  tes- 

tator'fl  nephew  Morton  Eden  for  life,  with  like  limitations       Wilson 

oyer:  And,  for  de&ult  of  such  issue,  to  testator's  own        Emy. 

right  heirs  for  erer.    Then  (after  a  bequest  of  tithes  and 

other  property  held  on  lease)  came  the  following  clause. 

^Provided  nevertheless,  and  my  will  is,  that,  for  and 

Botirithstanding  anything  hereinbefore  contuned  to  the 

oontnrjr  thereof,  in  case  the   title  of  Baronet,  now 

netted  in  mj  said  nephew  the  said  Sir  John  Eden,  shall 

descend  and  come  to  the  second,  third,  or  any  other  the 

yeangw  son  of  Sir  John  Eden,  or  to  any  other  person 

er  penons  to  whom  my  said  manors,  messuages,  lands, 

^e&eawQts,  coal  mines,  collieries,  tithes  and  heredita«- 

BKots  are  by  this  my  will  devised  and  limited,  before 

<^tt  the  time  when  he  or  they  or  any  of  them  shall  be 

m  the  actual  possession  of  my  said  manors,  messuages, 

^^^  &C.,  by  virtue  of  the  limitations  in  this  my  will 

coQtained,  then  and  in  such  case,  and  from  time  to  time 

tad  when  and  so  often  as  the  same  shall  so  happen  or 

he»  the  use,  estate  and  interest  herein  given  and  limited 

to  loch  son  or  sons  of  the  said  Sir  John  Eden,  or  to 

each  person  or  persons  as  aforesaid,  on  whom  the  said 

^  shall  descend  and  come,  of  and  in  my  said  manors, 

messuages,  lands,"  &Ci,  ''  shall  from  thenceforth  cease 

and  be  utterly  void  as  if  such  person  was  naturally 

deid  I  and  that  then  and  in  every  such  case  it  shall  and 

ma/  be  lawful  to  and  for  the  person  who  by  virtue  of 

the  limitations  aforesaid  shall  be  then  next  entitled  in 

remainder  to  the  said  manors,  hereditaments,  and  pre 

mises  to  enter  into,  and  to  hold  and  enjoy  the  same  for 

and  during  the  estate  and  interest  hereby  devised  and 

limited  to  him  therein  as  aforesaid." 
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roitime  xir.       There  was  a  further  proviso,  that,  from  and  after  the 

L_  death  of  testator's  nephew  Sir  John  Edtn^  every  person 

WiLioif  ^Q  whom  the  said  manors,  messuages,  knds,  &e.,  should 
EoBir.  eome  by  the  limitations  of  the  will  should,  within  three 
calendar  months  next  after  coming  into  possession,  take 
the  surname  of  Damson :  in  case  of  refusal  or  neglect, 
the  estate  of  such  person  in  the  sud  manors,  &c*,  to 
cease  as  if  he  were  dead,  and  the  person  next  entitled 
to  take,  he  assuming  the  said  surname. 

The  case  was  argued  on  this  and  a  subsequent  day  of 
the  term  (a). 

Humphry i  for  the  plaintiff.    The  will  of  Peter  Johnton 
gave  an  estate  in  fee  to  the  daughters  of  Lady  JSden 
who  survived  her  and  the  testator,  as  tenants  in  com* 
mon,  from  the  time  when  there  ceased  to  be  issue  male 
of  Lady  Eden  who  could  inherit  the  real  estates.     The 
case  is  peculiar :  but  the  Court  will  adopt  the  principle  of 
construction  acted  upon  in  Doe  dem.  Dacre  v.  Daere(b)t 
and  will  hold  that  the  devise  to  daughters  in  the  pro- 
viso continues  the  previous  limitations  by  vesting  a 
remainder  in  the  daughters,  and  does  not  operate  as  an 
executory  devise.     The  limitations,  first  to  the  sons  of 
Lady  Eden  successively,  and  then  to  the  daughters, 
form  a  regular  series,  interrupted^  It  is  true,  by  the 
provision  in  case  of  the  Davison  estates  devolving  upon 
one  of  the  sons ;  but  this  does  not  change  the  character 
of  the  subsequent  limitations.    It  may  be  suggested  as  a 
diiBculty  that,  in  the  commencement  of  the  proviso,  the 
word  **  male**  is  introduced :  "  Provided  always  that,  if" 

my  said  daughter  shall  have  no  issue  male  of  her  body 


tt 


(a)  November  16lh  and  21st.     Bcffore  Coferid^e,  Jtlghtman  and  EHe  Jt. 
(6)  1  B,^  P,  250.    Judgment  affirmed  in  Q  B,;  Latfy  i)aere  v.  Doe, 
8  r.  R.  112. 
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living  at  ber  death,  or  no  such  issue  male  as  shall  be   Queen*t  nench, 
entitled/  &c.    But  this  difficulty  presses  the  defendants        ^^^^* 
rather  than  the  plaintiff.    If  by  the  words  "  issue  male"       Wilsok 
is  to  be  understood  issue  of  a  male,  it  means  heirs  of  the        £i>iw. 
1>ody  of  a  son ;  but  it  makes  no  difference  to  the  argu- 
ment for  the  plaintiff  whether  the  daughters  take  in 
remainder  on  an  estate  tail  so  restricted  or  on  a  general 
estate  tail :    upon  the  facts  of  this  case  they  are  still 
entitled.    **  Issue  male,"  here^  cannot  mean  sons ;   for 
then,  if  Lady  Eden  had  had  a  son  who  died  in  her  life- 
time leaving  issue^  the  estate  must  have  been  taken 
'n)m  them  at  her  death,  and  transferred  to  the  daugh- 
*W8.    The  only  effect  of  the  word  "  male "  here  is  to 
<^t  down  the  estate  tail  general,  given  by  the  prior 
Stations,   to  a  special  estate  tail;  according  to  the 
^e  stated  in  2  Jarman  on  Wills,  ch.  35.  pp.  232,  3., 
^3S>  7,  and  Fitzgerald  v.  Leslie  (a),  cited  in  the  same 
volume,  p.  239. 

The  phuntiff^s  view   of  the  case  agrees  with  the 
established  general  principles:   That  the  Courts  will 
^t   construe  that  to   be  an   executory  devise  which 
nw^y  be  a  remainder ;  Feame^    Cord.  Rem*  267,  385, 
note  (i) ;  nor  that  as  contingent  which  may  be  vested ; 
^•9  p.  378. :   and  that  a  remainder  shall  not  be  con- 
strued as  contingent  after  the  earliest  period  at  which 
it  can  vest;  Stert  v.  Flatel{b):    Also  that  words  of 
devise  shall   be    construed    in   their    primary    sense, 
^less  there  appear  a  manifest  intention  to  the  con- 
tnuy ;    Attorney    General  v.    Malhin  (c)  ;     Jesson   v. 
Doe  iem.    Wright  {d)^  judgment  of  Lord  Redesdale: 
that,  in  reasonable  intendment,    ''a  subsequent  limit- 
ation is   meant   to    take   effect   upon    failure   of  the 

(«)  S  Bro.  /».  C.  154.  {h)  5  New  Ca.  434. 

(c)  2  PkilL  C  a  64.  68.  (rf)  2  Bligh,  1.  56. 
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FoiumeXiv.    prior  gift,  and  is  a  aubetitution  in  that  event";  Mal^ 

* colm  V.  Taylar(a);  that,  "where  the  general  intentJ 

WitjoM       appears  to  make  a  strict  settlement,  though  some  onee 
^»w-        limitation  may,  according  to  the  words,  seem  cootin'- 
gent,  yet  the  general  intent  shall  previul ;  ^  LeMeuIHar' 
y.  JVacey  (b):  and  that,  if  dispositions  in  a  will  appeaca 
contradictory,   the  last  in  order  shall  prevail,  nnlesflc 
a  contrary  intention  be  clearly  shewn  in  the  context  ^ 
Morrall  v.  Sutton  (c).     A  general  rule  relied  upon  b]^ 
the  defendants  is  that  the  heir  shall  not  be  dinnheriteC: 
unless  that  intention  be  clearly  expressed*    But  her^ 
the  ultimate  limitation  to  the  testator's  right  heirs  is  im 
itself  a  plain  intimation  of  intent  that  the  estate  should: 
not  go  to  them  unless  in  a  specified  event.     In  on^ 
particular  event  the  heir,  if  he  could  take,  clearly  wa^ 
not  intended  to  hold.  It  will  be  argued,  also,  that,  if  the 
event  on  which  the  succession  of  the  daughters  is  made 
to  depend  may  be  referred  to  a  period  subsequent  to 
the  death  of  the  testator's  daughter,  and  a  remainder  is 
to  become  vested  at  that  period,  to  the  exclusion  of 
the  heir  at  law,  the  will  ought  to  shew  with  certainty 
some  person  or  class  in  whom  the  remainder  is  then  to 
vest    But,  on  the  terms  of  the  will,  there  can  be  no 
doubt  that,  on  the  supposed  failure  of  issue  male,  the 
daughters,  if  any  were  living  at  the  mother's  death, 
would  take,  and,  if  one  or  more  were  then  dead  and 
had  left  issue,  the  issue  would  take,  in  place  of  such 
daughter  or  daughters ;  if  all  the  daughters  were  dead, 
their  issue  only  would  be  the  class  to  take«     The  con- 
tingency does  not  affect  the  limitations,  but  only  the 
parties  to  be  benefited.     It  cannot  have  been  meant 

(a)  3  Rtut,  ^  Mylne,  416.  421.  (6)  3  jttk,  774.  781. 

(c)  I  Phil/,  C.  a  533.  537.  545. 
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Aftt»  on  fidlare  of  the  nude  issue  subsequently  to  the   Queen'i  Bench. 

<^c»th  of  Lady  Eden^  the  heir  at  law  should  come  in  L— . 

^  the  exclusion  of  the  daughters  and  their  issue,  Wiuon 
whose  succession  is  provided  for  so  circumstantiallj.  £»■>'• 
Even  in  the  case  of  Lady  EdeiC^  having  no  issue,  male 
<Nr  female,  the  will  contemplates  an  exclusion  of  the 
beir  at  law  by  her  will  or  appointment.  The  residuary 
<2hmae  in  favour  of  Lady  Eden  also  furnishes  an  argu* 
ineiit  against  the  alleged  intention.  And  (as  was  before 
observed),  though  the  testator  has  made  a  final  devise 
to  right  heirs,  it  is  expressly  subjected  to  all  the  prior 
luiiitations,  and  to  the  power  of  appointment. 

On  a  comparison,  therefore,  of  the  clauses  of  the  will, 
tbere  sufficiently  appears  a  class  in  which  the  remainder 
*>EUght  be  intended  to  vest,  and  will  vest.  A  more 
difficult  question  arises  on  the  introductory  words  of 
proviso :  If  *'  my  said  daughter  shall  have  no  is- 
male  of  her  body  living  at  her  death,  or  no  such 
e  nude  as  shall  be  entitled  by  the  true  meaning  of 
my  will  to  my  real  estates  hereby  limited  and 
-t.tled,*'  I  devise  &c.  to  all  the  daughters  &c.  of  the 
y  of  my  sud  daughter  who  shall  be  living  at  her 
&C.  The  Court  of  Exchequer  has  held,  in 
'jon  V.  Eden  (a),  that  the  words  *'  living  at  her 
are  to  be  understood  in  the  second,  as  they 
expressed  in  the  first,  branch  of  the  sentence ;  and 
'^^^^at  the  condition  on  which  the  daughters  are  to  in- 
■^^Tit  is,  that  there  shall  not  be  any  issue  male  living 
^t  the  time  of  Lady  Eden^a  death,  who  could  inherit 
^^  real  estates  under  the  will :  whereas  Lady  Eden^^ 
^0,  Sir  Robert  Johnson  Eden,  outlived  her,  and  sue- 
^^ceded  to  the  devbed  estates.     But,  on  a  strict  exa- 

(a)  1  Exch,  772. 
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Voiume  XIF.    mination  of  the  sentence^  there  will  be  found  no  reasons 

'___  for  carrying  on  the  words  "  living  at  her  death  "  to  the^s 

Wilson       gecond  branch  of  it.     Distinct  contingencies  are  con— 
EuiK.        templatedy  one  including,  the  other  not  including,  thi 


incident  (The  grammatical  construction  of  the  sen — 
tence  is  so  amply  discussed  in  the  judgment  of  tb^ 
Court,  which  agrees  with  the  argument  for  the  plaintiff^ 
that  a  fuller  report  here  is  unnecessary.  Hnmpkrpm 
referred  to  the  observations  of  Lord  Langdale  M.  B^ 
on  this  subject  in  Wilson  v.  Eden  {a)  in  the  Roll  J 
Court  And,  as  to  the  objection  that  one  of  the  altera 
natives  mentioned  would  be  ineffective  on  the  suggeste^vc 
construction,  he  cited  1  Jarman  on  With,  244.  c.  S9« 
*.  2.  (i),  Longhead  dem.  Hopkins  v.  Phelps  (c).  ) 

Malinsy  contrft.  It  is  not  disputed  that  the  will  gave 
a  remainder  to  the  daughters;  but  it  was  contingent, 
and  the  contingency  has  happened  so  as  to  carry  the 
estates  to  Sir  W.  Eden.  As  to  the  testator's  inten- 
tion, it  is  clear  that  he  did  not  mean  the  daughters  to 
take  in  the  event  of  any  failure  of  issue  male :  if  he  had 
had  that  purpose  a  very  few  words  would  have  ex- 
pressed it.  The  proviso  must  have  meant  more.  A 
leading  object  in  the  will  was  to  prevent  a  union  of  the 
Johnson  and  the  Davison  estates  in  the  same  hand; 
and,  following  out  that  design,  the  testator,  when  he 
declares  that  the  daughters  shall  take  if  Lady  Eden  has 
no  issue  male  of  her  body  living  at  her  decease,  adds, 
as  a  contingency  equivalent  to  that,  if  she  shall  have 
**  no  such  issue  male  as  shall  be  entitled ''  to  the  real 
estates  according  to  the  provision  which  excludes  an  in*- 

(a)  1 1  Beav,  295»  et  seq. 

(6)  "  But  care  should  be  taken,"  to  "  folloiving  case^*' 

(c)  2  W,  Bl,  704. 
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Witor  of  the  Davison  estates.     In  each  provision  he  (iueen*$  Bench. 

iooka  to  the  state  of  things  at  the  time  of  Lady  JEden's * 

death:  there  is  no  ground^  either  in  the  circumstances       Wilsok 
or  in  the  words  and  context^  for  supposing  a  distinction.        £obii^ 
-A^coording  to  the  argument  for  the  plaintiff  on  failure  of 
^83ue  nude  of  Lady  Eden,  whenever  that  might  happen^ 
^ny  daughters  or  even  daughter  of  Lady  £den,  or  the 
heira  of  such  daughters  or   daughter^  would  take  the 
estate  in  fee :  whereas  in  the  successive  limitations  to 
the  sons  there  is  no  mention  of  daughters.  It  cannot  be 
aseomed  that,  as  between  the  female    descendants  of 
B0118  aad  the  female  descendants  of  daughters,  the  testa- 
tor intended  such  a  preference.    Another  circumstance, 
which  shews  that  his  view  in  the  proviso  was  limited  to 
the  state  of  things  at  Lady  Eden's  death,  is  the  power 
S^ven  to  her  of  making  an  appointment  to  take  effect  if 
^e  should  have  no  issue  living  at  that  time.     The  in- 
troduction of  that  power  does  not  shew  an  intention  to 
delude  the  heir  at  law.     Had  that  been  intended,  the 
^inll  would  probably  have  made  some  reference  to  the 
^ughters  of  Lady  Eden's  sons  therein  named,  or  of  her 
«>n  or  sons  who  might  yet  be  born.     For  want  of  this, 
^^  property  might,  in   some   events,  have  remained 
^indisposed  of,  on  the  failure  of  male  issue  after  Lady 
^dai'B  death.      The    supposed    intention   to    exclude 
^  right  heir  would  not  be  effected  by  the  residuary 
dauae ;  for,  before  stat  7  W^.  4.  &  1  Vict.  c.  26.  came 
into  operation,  such  a  clause  would  pass  those  estates 
onlj  which  were  the  testator's  and  undisposed  of  at 
the  date  of  the  wilL     And,  when  the  testator  makes 
a  specific  limitation  of  a  partial  or  contingent  interest, 
not  exhausting  the  whole  fee,  and  then  leaves  the  re- 
version in  fee,  or  the  estate  in  fee  on  fiiilure  of  the 
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relume  xir.   oontingeney,  to  his  right  heirs,  a  vwidiimiy  ckose  does 

. ._  V not  act  upon  such  an  interest;  AmeAwry  ▼•  Bramm{fi), 

^*^»       Robhwm  v.  Knight  (i). 

Em»>  Then,  as  to  the  particukr  words  of  the  proriso  in 

question.  If  the  testator  has  pointed  out  a  apecifie 
contingency  in  pkin  terms,  these  mnat  have  thdr 
effect,  and  cannot  be  departed  from  on  a  apecn- 
hitive  view  of  his  intentions.  That  principle  was 
acted  upon  in  Denn  denu  Radch/ffe  y.  Bagshawe(e)f 
where  the  material  words  were  **  if  living  at  the 
time  of  her  death,"  and  Shuldham  y.  Smith,  lesaee  of 
Mathews  (d),  which  turned  upon  similar  expressions. 
Other  cases  to  the  same  effect  (among  which  ia  Doe 
dem.  Veuey  y.  Wilkinson  {e)  )  are  cited  in  1  Jarman  on 
rVUls,  744—752.  c  25.  s.  3.  Doo  y.  Brabant  (y)  and 
Caithorpe  y.  Gough{h)  are  of  the  same  class.  Here 
the  Court  of  Exchequer  has  decided  that,  in  the  first 
sentence  of  the  proviso,  the  words  ^  living  at  her 
death"  apply  to  both  branches;  and  that  is  the  true 
construction.  The  sense  is:  ''If,  at  the  time  of  my 
daughter's  death,  there  is  no  living  issue  male  of  my 
daughter  then  entitled  to  the  estates,  I  devise  them  to 
those  of  her  daughters  who  shall  be  living  at  her  death.'* 
A  contingent  event  and  a  contingent  class  aro  pointed 
out :  and  the  whole  proviso  agrees  with  this  view.  On 
the  plaintiff's  construction  the  second  branch  of  the 
first  sentence  is  nugatory.  [^Coleridge  J.  You  make 
the  first  branch  inoperative.     Erie  J.    Suppose  there 

(a)  S  W,  BL  739,    cited  in  SmUh  dem.  Davis  ▼.  Saundens  S.  C 
S  EdetCt  C,  C.  160,  cited  in  RoHruon  v.  JTnight. 

(6)  8  £dm'«  C.  C.  155.  (c)  6  T.  R.  51S. 

{d)  6  Dow,  S8.  (tf)  S  T.  R.  209. 

(g)  4  T.  R,  706. 
(A)  4  T,  R,  707,  note  (6)  to  Doo  ?.  Brabant, 
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Foiume  XIV,    siooarj  interests  are  disposed  of  in  his  favour.    Rcb 
*       son  V.  Knight  (a)  bears  no  analogy  to  the  present  ca 


WiLsoM  jjj  j^^  EdeiC^  note  upon  that  decision  (A)  it  is  sai 
Edim.  «<  The  present  case  and  Amesbnry  v.  Brown  (c),  w< 
cited  and  approved  of  by  De  Grey^  C.  J.  in  Smith  di 
Davis  V.  Saunders  (J),  where  it  was  laid  down,  tha 
residuary  clause  would  extend  to  every  latent  reversi 
which  the  testator  might  have  in  him,  unless  it  W( 
expressly  excluded  by  devise  to  some  other  person ;  tl 
in  case  such  latter  devise  be  to  the  testator's  own  ri{ 
heirs,  although  they  cannot  take  as  purchasers,  yet  as  1 
whole  is  merely  a  question  of  intention,  it  will  equa 
operate  as  an  exclusion  of  the  i*esiduary  devise  " :  a 
the  Editor  cites  further  authorities  on  the  point. 

As  to  the  proviso  itself:  the  two  parts  of  the  fi 
sentence  must  be  read  as  distinct  provisions.  If  La 
Eden  had  any  issue  male  at  the  time  of  her  death, 
must  have  been  issue  male  ''  entitled/  contingently 
least,  to  the  testator's  real  estates.  For,  by  the  will 
Morton  Davison,  if  any  son  of  his  nephew  Sir  J(^ 
Eden  succeeded  to  the  Baronetcy,  his  whole  right 
the  Davison  estates  was  to  cease  from  thenceforth ;  b 
by  the  will  of  Peter  Johnson^  the  party  so  disabled  fr 
continuing  to  hold  the  Davison  estates  would  beco 
qualified  to  hold  the  estates  o(  Johnson.  And,  if  1 
two  parts  of  the  sentence  referred  to  have  differ< 
meanings,  they  must  be,  that  the  limitation  to  dau{ 
ters  shall  take  effect,  first,  if  Lady  Eden  should  hi 
no  issue  male  at  all  living  at  her  death,  and,  second 
if  she  shall  not  have  issue  male  who  then  or  at  any  en 
sequent  time  shall  be  entitled  to  the  Johnson  estal 

(a)  2  EdaC$  Ch.  Ca.  \55.  (6)  lb.  p.  161. 

(c>  2  W.  BL  739.  (d)  2  ir.  BL  736.  731 
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-^18  point  was  not  taken  before  the  Master  of  the  Quemu  jsenoh. 
-^ofla,  or  in  the  Court  of  Exchequer.     [Erie  J.     Does        ^^^^* 
baronetcy  follow  the  same  course  of  descent  in       Wilbok 
Joknsan  family  as  the  Johnson  estates?]    It  does.        Edkit.  * 
l^^Erle  J.    Johnson  cannot  have  read  the  will  of  Davison 
'vntli  attention ;  for  it  seems  to  be  an  impossible  sup- 
position that  the  Johnson  estates  should  come   to   a 
having  the  Davison  estates.    Coleridge  J.     They 
onld  come  to  such  a  person  de  facto  entitled ;  but  he 
^vrovld  immediately  lose  them.] 

Cur*  adv.  vuU. 

m 

COLEBIDGE  J.,  in  the  vacation  following  this  term 

[December  18th),  delivered  the  judgment  of  the  Court 

Tlus  was  a  case  sent  for  the  opinion  of  this  Court  by 

I«id  Langdaley  and  was  elaborately  argued  on  two  days 

IwEne  my  brothers  Wightman  and  Erie  and  mysel£ 

Tke  question  to  be  determined  by  it  depends  on  the 

coofltroction  of  a  single  proviso  in  the  will  of  Peter 

/flfaioRy  which  we  shall  state  presently  in  terms;  but 

il  is  necessary  first  to  set  out  the  substance  of  the  pre* 

TiOQg  limitatbns. 

Bj  these  he  devised  the  estates  now  in  question  to 

the  use  of  his  wife  and  his  daughter  Lady  Eden  succes- 

sivefy  for  their  respective  lives,  and  after  their  deaths 

to  his  grandson  Robert  Eden,  eldest  son  of  his  said 

daughter,  for  his  life,  and  after  his  decease  to  the  first 

and  other  sons  of  his  said  grandson,  severally  and  sue- 

cessiyely,  and  the  heirs  of  their  respective  bodies,  and, 

for  default  of  such  issue,  to  his  grandson  Morton  John 

Eden,  second  son  of  his  said  daughter,  for  his  life,  in 

case  he  should  not  become  or  not  continue  seised  of 

the  real  estates  of  Morton  Davison  by  virtue  of  his 

TOL.  XIY.  K.  &  U 
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r^hmtXIK  (Davisan^s)  wilL    And.  after  the  decease  of  Morkm 
*       John  Edetiy  the  testator  devised  his  said  estates^  upon 


«-  WxLMv  ^Q  conditions  aforesaid,  to  the  first  and  other  sons  of 
'Biwi*  the  said  Morton  John  Eden  severally  and  sucoessively, 
and  to  the  heirs  of  their  respective  bodies,  and,  in  defaolt 
of  such  issue,  he  devised  the  said  estates,  upon  the  like 
condition  as  aforesaid^  to  the  third  and  every  other  son 
of  his  said  daughter  to  be  begotten,  severally  and  suc- 
cessively, and  the  heirs  of  their  respective  bodies.  And 
the  testator  declared  that,  if  the  siud  Morton  John  Eden 
or. any  son  of  his  sidd  daughter  should  at  any  time 
during  his  life  become  seised  of  the  real  estates  devised 
by  the  sdd  Morton  Damson,  then  the  said  Morton  John 
Eden,  or  such  son  of  his  said  daughter  so  becoming 
entitled,  or  any  heir  of  his  body,  should  not  take  any 
interest  in  any  of  his,  the  said  testator's,  estates,  but 
the  same  should  go  over  to,  and  be  enjoyed  by,  the 
next  son  of  his  said  daughter  and  the  heirs  of  his 
body ;  with  a  clause,  however,  for  revesting  the  estates 
in  the  son  so  displaced  on  certain  contingenciea  therein 
specified.  And  then  comes  the  proviso  on  which  the 
question  for  our  decision  turns :  '^  Provided  always**  &o» 
His  Lordship  here  read  the  proviso  set  out  at  p.  261, 
antd,  ending  with  the  devise  to  testator's  right  heirs  in 
default  of  appointment  by  Lady  Eden  and  subject  &a 

It  is  obvious  that  the  testator  framed  his  will  with 
reference  to  the  provisions  in  the  will  of  Morton  Dmi^ 
eon.  That  will  is  made  a  part  of  the  present  case; 
and  it  may  be  convenient  to  have  before  us  the  two 
clauses  of  it  which  are  material  to  our  present  con- 
sideration. It  appears  that  Sir  John  Eden,  Bart,  who 
had  married  Miss  Johnson,  was  the  nephew  of  Mortem 
Damson ;  and  the  two  wills  shew  a  concurrent  derire 
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of  both  testators  to  prevent  the  union  of  their  two  Quem^t  Bench. 

.                                                1849. 
olatei  in  the  same  son  of  Sir  John  and  Lady  JEden.    ^ * 

Morton  Damson  made  his  will  in  1769 ;  Peter  Johnson       Wimoh 
Iu8inl779,  EpiK. 

The  former,  after  a  life  estate  to  Sir  John  JEden^ 
deyifles  thus :  ''  And  from  and  after  his  decease,  then, 
in  case  my   said  nephew  Sir  John  Eden  shall  have 
more  sons  than  one  of  his  body  lawfully  begotten, 
dien  unto  and  to  the  use  of  the  second  son  of  my  said 
oqibew  Sir  John  Eden  lawfully  to  be  begotten,  and  of 
the  hdrs  male  of  the  body  of  such  second  son  lawfully 
imiog:  And,  for  default  of  such  issue,  to  the  use  of 
die  third,  fourth  and  all  and  every  other  the  son  and 
iODS  of  the  body  of  my  said  nephew  Sir  John  Eden 
kwfiilly  to  be  begotten,  except  his  eldest  son,  sever- 
•Dj,  Boooesnvely  and  in  remainder  one  after  another 
V  they  and  every  of  them  shall  be  in  priority  of  birth. 
Bud  of  the  several  and  respective  heirs  male  of  the 
body  and  bodies  of  all  and  every  such  third,  fourth  and 
other  son  and  sons,  except  his  eldest  son,  lawfully 
mmg ;  the  elder  of  such  sons  and  the  heirs  male  of 
Ms  body  being  always  preferred  and  to  take  before 
the  younger  of  the  same  sons  and  the  heirs  male  of 
his  and  their  body  and  bodies  issuing."     Then  follow 
a  long  series  of  limitations,  concluding  with  an  ultimate 
devise  to  his  own  right  heirs  for  ever.     Then  follows 
a  gift  of  tithes,  immaterial  to  our  present  consideration ; 
and  then  comes  this  proviso :    '*  Provided  neverthe- 
less : "  EBs  Lordship  here  read  the  proviso  set  out  at 
p.  267,  antd,  for  cesser  and  devolution  of  the  estate 
in  case  the  baronetcy  should  come  to  the  second,  third 
or  other  younger  son  of  Sir  John  Eden^  or  to  any  other 
person  taking  under  the  wilL 

u  2 
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^^^iTaa^^'*       Patting,  then,  the  two  wills  together,  it  is  obvioiis 

1_  that  tho  being  entitled  to  hold  one  of  the  properties 

WiLsov  under  the  former  was  to  be  an  exclusion  from  the 
^'***'  other  under  the  latter,  and  so  conversely ;  and  further, 
that,  if  at  any  period  there  was  but  one  son  of  Lady 
Eden  living  after  the  decease  of  Sir  John  Eden,  as  he 
must  be  the  baronet,  he  would  on  the  one  hand  be 
excluded  from  the  Davison  property,  and  on  the  other, 
in  the  words  of  the  proviso  in  question  in  the  Johnson 
will,  would  be  "  entitled  by  the  true  meaning  of  that 
will"  to  the. real  estates  thereby  limited  and  settled. 
As  then,  at  any  given  period^  to  have  no  issue  male  of 
Lady  Eden^a  body  was  necessarily  to  have  no  such 
issue  male  as  should  be  entitled  to  take  the  estates,  so 
also  to  have  at  the  same  given  period  no  such  issue 
male  as  should  be  entitled  to  take  was  the  same  as  to 
have  no  issue  male  at  alL 

Coming  now  to  the  material  part  of  the  Johnson 
will,  we  think  it  was  rightly  contended  on  the  part 
of  the  plaintiff  that  the  proviso  in  question  was  in 
substance  only  a  link  in  the  chain  of  limitations  by 
which  the  disposition  of  these  estates  was  carefully 
provided  for  after  the  determination  of  the  life  estates 
to  the  testator^s  widow  and  daughter  respectively* 
This  chain  commences  by  giving  life  estates  to  the 
only  two  then  born  sons,  with  remainders  in  tail  male 
to  their  issue  successively,  and  estates  in  tail  general  to 
unborn  sons  successively ;  and,  as  this  would  have  been 
a  very  incomplete  provision  had  it  stopped  ther^  an<| 
as  the  daughters  of  Lady  Eden  were  clearly  the  next 
objects  in  the  testator's  mind,  the  will  might  have  beeu 
expected  to  proceed  in  the  ordinary  form,  providing,  in 
default  of  such  issue  as  before  enumerated,  for  tbq 
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daagbten,  substantially  as  they  are  now  in  effect  pro-  Qv^enU  Bench. 

Tided  for.    Had  that  been  done  there  could  have  been  ' 

no  doubt  upon  the  construction ;  why  it  was  not  done  Wilsok 
seems  sufficiently  accounted  for  by  the  interposition  Emk. 
of  the  proviso  disabling  and  reenabUng  to  take  the 
estates  in  case  of  the  Davison  property  coming  to  or 
passing  from  any  younger  son  of  Lady  Eden.  This 
interposilion  might  have  seemed  to  the  framer  of  the 
trill  to  render  the  common  form  of  reference  improper. 

This  brings  ns  to  the  proviso  in  question.     Now> 
wken  it  was  penned^  Lady  Eden  had  two  sons  living, 
ind  more  might  be  bom ;    the  event,  therefore,  on 
vhick  the  daughters  were  intended  to  take,  would  not 
mmatorally  present  itself  to  the  testator's  mind  with 
itference  to  the  two  contingencies :  either  both  or  all 
BDght  die  without  issue  in  her  lifetime,  or,  they  or 
Bome  of  them  sundving  her,  there  might  be  still  a 
fiuloie  of  issue  male  entitled  to  take  at  some  later - 
period.    It  is  clear  that  he  did  contemplate  the  failure 
in  regard  to  two  contingencies  at  least ;  for  he  uses  the 
unequivocal  words  "  then  and  in  either  of  those  cases ;  '* 
and,  those  words  being  used  with  reference  to  what  he 
had  expressed  immediately  before,  if  the  previous  ex- 
pressions, as  they  stand  without  the  least  alteration, 
addition  or  transposition,  will  in  their  ordinary  meaning 
adequately  describe  two  contingent  events,  and  such 
ordinary  meaning  is  not  repugnant  to  any  intention  of 
the  testator  before  expressed,  upon  every  sound  rule  of 
construction  that  ordinary  meaning  ought  to  prevail. 
We  are  therefore  to  examine  the  language  itself:  and, 
in  80  doing,  as  the  same  examination  has  already  been 
made  in  the  Court  of  Exchequer,  and  we  have  been 
led  to  an  oppoate  conclusion  from  that  to  which  that 

V  3 
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roimmeXiK   Conrt  arrived,  it  ib  scarcely  poanUe  to  amid 

[ menting  upon  the  reasonings  and  observatioiia  on  wUdi 

Wjuoir       i^  jg  j3^^|. .  f^j^  ^Y^Qj  ^^j^  ^  truth  the  subctanoe  of  tlie 

goment  on  which  the  case  for  the  defendant  moat 

The  words  are :  *^  Provided  alwaya»  that,  if  it  daD 
happen  that  mj  said  daughter  ahall  have  no  iame  male 
of  her  body  living  at  her  deaths  or  no  audi  ttaoe  male 
as  shall  be  entitled  by  the  true  meaning  of  tlua  mj 
will  to  my  real  estates  hereby  limited  and  arttled  ai 
aforesaid.**  It  is  said  that  there  is  no  veri>  to  the 
second  member  of  the  sentence;  that  <me  moat  be 
imported  into  it ;  and  that  the  only  question  is  whal 
that  verb  shall  be.  We  think  this  is  a  mistake.  Where 
that  which  follows  a  tranmtive  verb  is  made  up  d 
parts,  either  united  by  a  conjunctive  or  divided  by  i 
disjunctive  particle,  the  force  of  the  verb  eqoaUy  in 
either  case  pastes  into  both  parts,  making  up  the  whok 
as  if  the  whole  had  been  unbroken.  There  is  no  need 
in  eitlier  case  of  any  mental  repetition  of  the  verb. 
In  the  Latin  hmguage,  the  verb  would  have  come  last 
in  the  sentence,  and  then  it  would  have  been  dear,  aa 
in  that  case  the  mind  of  the  reader  or  hearer  would 
have  been  in  suspense  as  to  what  the  verb  would  ul- 
timately be  until  all  had  been  expressed  on  which  the 
verb  was  to  operate,  and  could  not  have  applied  the 
verb  to  the  first  branch  before  the  second  was  ex« 
pressed :  so,  in  the  English,  the  force  of  the  verl 
itself  remains  as  it  were  suspended  in  his  mind  until 
the  whole  is  expressed  on  which  it  is  to  operate.  Il 
that  which  is  governed  by  *^  shall  have  "  could  in  eacl 
branch  be  expressed  by  a  single  accusative  case,  whai 
we  maintain  might  be  clearer ;  but,  framed  as  the  sen* 
tenee  is  at  present,  the  {Hinciple  is  the  same,  that  then 
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is  no  mental  repetition  of  the  verb  in  the  eeoond  Q«Mm*«  J?tftMi. 

1849. 
bnncb,  and   therefore  no  necessity  for  any  written   ' 

importation  of  it  to  make  the  language  strictly  ac-       "^"^i^ 

eonte  in  grammar.    We  would  gladly  have  avoided        ^^'i'* 

this  grammatical  minuteness ;  but,  at  whatever  hazard^ 

the  examination  must  be  gone  into^  if  the  construction 

of  the  sentence  is  to  depend  on  it.    If  we  are  rightf 

the  whole  sentence  has  an  adequate  meaning  without 

tlis  ahemtion  or  addition  of  a  letter ;  and  that  meaning 

gives  us  two  contingencies ;  for  the  same  contingency, 

Undted  to  determine  at  two  different  periods,  is  in  fact 

iherebjr  made  twa    And,  as  so  to  read  the  will  is 

qiBte  oonmstent  with  the  testator's  intention,  it  is  no 

vgoment  against  it,  that,  had  he  been  more  clear- 

vghted,  he  might  have  expressed  his  intention  in  a 

ib^  branch  of  the  sentence:  he  has  clearly  con- 

tSB^hted  the  providing  for  two  cases:   the  contin- 

pawf  on  which  he  meant  the  daughters  to  take  so 

pMited  itself  to  his  mind;  and  he  has  framed  his 

Ingoage  aocoidingly. 

But,  if  it  be  necessary  to  import  a  verb  into  the 

Ncond  branch  to  make  the  grammar  complete,  we 

ctonot  agree  in  the  argument  for  the  defendant  as  to 

^Ut  b  to  be  imported.     We  take  it  that  the  only  safe 

'do  can  be  to  import  so  much  as  is  necessary  to  make 

^^  grumnar  complete,  and  no  more.     The  course  for 

^  defendant  has  been  to  transpose  the  words  *'  living 

tt  her  death  "  in  the  first  clause,  to  which  there  is  no 

^^Ij^on  there,  because  there  it  makes  no  difference 

inthemeamng;  and  tiien  to  introduce  the  verb  with 

^  words,  so  transposed,  annexed  to  it  and  made  to 

^  a  part  of  it,  into  the  second,  whereby  a  new  sense 

ugiren  to  that  part:  taken  as  a  whole,  therefor^  lite' 

V  4 
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sense  of  the  sentence  is  altered  by  the  tninspontion, 
which  seems  to  us  a  fatal  objection  to  it,  it  not  being 
necessary  to  effectuate  any  clearly  expressed  intenticm 
of  the  testator.  If  the  transpontion  would  have 
altered  the  meaning  of  the  first  clause,  it  deaily  could 
not  have  been  made;  why  then  should  it  be  allowed 
when  it  alters  the  meaning  of  the  second  ?  If>  indeed, 
the  defendant  is  right  in  contending  that  *'  living  at 
her  death  ^  is  part  of  the  verb  which  governs  the  sen- 
tence, we  admit  that  this  argument  fidls :  it  is  not  then 
properly  a  transposition,  but  rather  a  bringing  together 
the  divided  parts  of  the  idea  which  the  verb  repre- 
sents ;  and  that  verb  will  certainly  govern  both  mem- 
bers of  the  sentence :  this  would  follow  from  our  own 
argument.  But  "  living  at  her  death  **  is  a  qualification 
of  the  '*  issue  male ;  "  it  shews  what  sort  of  issue  male 
the  testator  had  in  his  mind;  and,  wherever  placed, 
it  is  no  more  a  part  of  the  verb  than  the  issue  male 
itself.  It  is  not  a  part  of  the  verb  governing,  but  of 
that  which  is  governed  by  it.  What  is  proposed  to  be 
done,  therefore,  remains  a  transposition,  and  no  more ; 
and,  if  unnecessary,  it  is  not  allowable,  because  it 
works  an  alteration  of  the  sense.  It  is  to  be  observed, 
moreover,  that  the  words  ''  living  at  her  death,"  in 
the  place  in  which  the  testator  has  placed  them,  are  not 
only  neither  senseless  nor  contradictory  (which  are  the 
true  grounds  on  which  transposition  is  allowable),  but 
they  stand  just  where  any  ordinary  or  even  accurate 
writer  would  have  placed  them,  who  desired  to  convey 
the  idea  which  the  first  member  of  the  sentence  was 
clearly  intended  to  convey :  to  move  them  as  the  de- 
fendant desires  to  do,  only  makes  that  clause  awkward 
and  unusual  in  phraseology. 
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But  eonaiderations  are  soggeBted^  why  the  transposi-  Queen's  Bendt. 

6m  akoald  be  made ;  and  with  these  it  is  incumbent  

€a  nfl  to  deaL    In  the  first  pkce  it  is  said  that,  un-       Wilsox 

i«  the  constraction  be  adopted^  ''  the  first  member  of        £div, 

the  proviso  is  wholly  nugatory  and  inoperative  (a).** 

To  tfab  it  might  be  enough  to  answer,  that,  if  it  be 

idoptedy  the  same  consequence  immediately  follows. 

'^  If  my  daughter  shall  have  livinff  at  her  death  no 

Boch  iesue  male  as  shall  be  entitled  &c./*  she  can  have 

BO  ime  male  of  her  body  living  at  her  death.    For^ 

if  bat  one  only  son  were  then  livings  nothing  would 

disentitle  him  from  taking,  but  the  possession  of  the 

Dauon  estates:  but,  as  Sir  John  Eden^  the  father, 

took  a  Ufe  estate  in  these  under  the  Damson  will,  such 

nOi  though  not  disqualified  by  being  the  Baronet,  yet 

coold  not  take  them  during  the  father's  life,  and,  upon 

the  death  of  his  father,  he  would  be  disqualified  by  the 

descent  of  the  baronetcy.    But  this  is  not  the  only 

Sttwer.    As  the  words  now  stand,  coupled  with  the 

piOTiabn  which  follows  for  the  grand-daughters,  the 

tobstance  is  this :  **  if  there  shall  be  a  total  failure  of 

Ksne  mide  at  the  time  of  my  daughter's  death,  or  an 

iiMlefimte  failure  of   such  issue  male  at    any  time, 

living  any  granddaughter  who  survived  my  daughter, 

or  the  issue  of  such  daughter  predeceased,  then  over." 

^ese  are  surely  two  contingencies :  and,  although  the 

heppening  of  the  first  may  involve  the  second,  yet, 

^  fiist  not  happening,  the  second  may ;  and  then  the 

i^Qttinder  to  the  daughters  would  take  efiect     If  the 

^^stttor  had  said :  "  if  either  at  my  daughter's  death, 

^>t  some  later  period  named,  there  should  be  a  failure 

of  issue  male,  the  estate  shall  go  over  to  my  grand-    *" 

(a)  1  ExcK  790. 
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Volume  XI F.    dHughtersi''  to  doubt  the  language  would  haye  been 

^__  redundant ;  but  it  would  be  a  redundancy  so  ordinary 

Wiuox       Jq  ^}|0  language  of  ordinary  men  that  it  would  not 
iloiif.        have  furnished  an  adequate  ground  for  a  transpoditioii 
*  of  words  such  as  is  here  insisted  on. 

But  it  is  further  said  that,  as  the  power  of  ajqxnnt* 
ment  given  to  Lady  Eden  was  to  be  exercised  by  way 
of  substitution  for  the  gift  to  the  daughters  or  their' 
issue,  it  must  be  taken  to  have  reference  to  the  hap*, 
pening  of  the  same  events,  there  being  no  daughter,  as 
would  have  entitled  the  daughters  to  take  if  there  had 
been  any.  And,  as  it  is  clear  that  the  power  of  ap- 
pointment could  only  arise  on  the  failure  of  issue  male 
and  female  both  living  Lady  Eden^  so  it  is  reasonably 
to  be  inferred  that,  whether  daughters  should  take  or 
not,  must  be  determined  before  her  death.  Much 
stress  is  not  laid  on  this  argument  in  the  judgment  of 
the  Court  of  Exchequer :  and  it  is  to  be  considered 
that  this  was  a  power  clearly  capable  of  being  exercised 
contingently  before  the  event  arose  on  the  happening  of 
which  only  the  exercise  could  take  effect  Up  to  the 
last  hour  of  Lady  Eden^s  life,  sons  or  daughters,  livii^ 
till  then,  might  die ;  and  she  might  be  imable  to  ex* 
ercise  the  power  at  all,  although  the  event  had  arisen 
on  which  it  was  given  to  her,  unless  during  their  life 
she  had  contingently  exercised  it.  It  is  therefore  in 
truth  no  more  than  a  cautious  provision  by  the  testator 
to  interpose  one  more  let  in  the  way  of  the  estates 
coming  under  the  ultimate  remainder  to  the  heir  at  law. 

The  result  of  our  examination  is,  therefore,  that 
both  branches  of  the  proviso  have  a  clear  meaning  as 
they  stand  in  terms ;  that  it  is  unnecessary,  and  there- 
fore improper,  to  make  any  the  slightest  alteration  in 
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a  yerb  most  be  introduced  into  the  second  branch,  that  ^^ 
introduction  must  be  confined  to  the  words   "shall       Wixjo» 
Mvc,"  iod  that,  neither  as  part  of  the  verb  nor  by  way        Edm. 
of  tnmqxmtion,  ought  the  words  "  living  at  her  death  '* 
to  be  10  mtroduced. 

We  conclude  that  the  event  has  happened  under 
vUch  the  gift  over  to  the  daughters  arises.  And, 
■Ithoogh  we  cannot  come  to  this  conclusion  without 
^  degree  of  doubt  as  to  its  correctness  which  the 
ooDtruy  opinion  of  the  Court  of  Exchequer  must 
oeate  m  our  minds,  yet,  entertaining  it  as  we  do  after 
cvtfiil  investigation,  we  shall  certify  to  that  effect  to 
tlie  Master  of  the  Bolls. 

A  certificate  was  sent  accordingly  (a). 

(•)  Lord  Langdale  M.  R.  decided  in  confonnity  to  the  ■bove  cer- 
**^  00  MturA  etli,  18501  WUtm  t.  Edm,  18  Bemo.  454.  But  the 
"oQie'of  Lordly  on  appeal,  Dtcember  14th,  1852,  revened  the  decree  of 
'^  laagiaiey  with  a  declaration  that  the  daughters  took  no  estate  under 
*^*"Wt  will :  Eden  ▼.  WiUam^  4  H.  Lordi  Cam  (not  yet  published). 


The  Queen  against  The  Inhabitants  of  Wigan.    ^^^  ^th. 

fjN  appeal  against  an  order  of  justices  for  removing  The  derlt  to 

Mary  Bamber  and  her  children  from  the  town-  of  w.  Union, 

*P  of  Leyland  to  the  township  of  Wigan^  both  in  the  mmSSg*othcr 

^ty  of  Lancaster^  the  Sessions  confirmed  the  order^  towaSii^of 

^ject  to  the  opinion  of  this  Court  upon  a  special  case,  /'^u  "'J*^ 

XJjjj  ians  of  L, 

c^^,^^,  stating  tliat  he  was  directed  to  request  them  to  relieve,  on  account  of  the  W,  Union, 
s^^d  paupers  resident  in  the  Union  of  L.  and  chargeable  there.  The  clerk  added  a 
,|^^y*ule»  stating,  among  other  particulars,  that  the  paupers  were  settled  in  H'igan,  The 
^    Utuoo  thereupon  advanced  money  to  the  paupers,  and  the  sum  was  repaid  to  them  bj 

*^1«A  of  r.  Union, 
^.^cld,  on  appeal  against  an  order  of  removal  to  Wigan,  that  these  facts  were  primA  fade 
w^^^ice  of  an  acknowledgement  by  IVigan  that  the  paupers  were  settled  there,  without 
^^l^of  a  written  order  by  the  W,  Guardians,  and  without  further  evidence  of  the  circum* 
^'"^ccs  tttader  which  the  derk  was  durected  to  write. 
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Volume  xir.       The  case  incorporated  the  examinations,  order  of  re- 

1849. 
*       moval,  and  notice  and  statement  of  grounds  of  appeaL 

The  QoBEv  Tijg  examination  of  the  pauper,  Mary  Bomber,  wai 
TbeiniMbiu  as  follows.  <*  I  am  about  34  years  of  age.  I  have  nevei 
iViGAN.  been  married.  I  am  the  illegitimate  child  of  Jam 
Bamber.  I  was  bom  in  Wigaiiy  as  I  have  always  been 
told  and  believe,  where  my  mother's  settlement  was* 
I  was  living  in  Let/land  in  this  county  in  or  about  the 
month  of  January  in  the  year  1846.  I  have  two  ille- 
gitimate children  ^  (stating  names  and  ages).  ''  In  oi 
about  the  month  of  January  in  the  year  1846,  having 
become  chargeable  to  Leyland  in  the  county  of  lAut* 
caster,  I  was  sent  to  the  township  of  Wigan  in  the 
county  of  Lancaster,  to  which  township  I  belonged,  tc 
apply  for  relief  there.  I  went  to  Wigan  aforesaid  with 
my  youngest  child,  and  saw  Mr.  Robert  HalKwell,  the 
relieving  officer  of  Wigan  aforesaid.  I  told  him  I  be- 
longed  to  Wigan^  and  applied  .to  be  taken  into  the  work- 
house. He  knew  me,  as  I  had  received  relief  from  the 
said  township  of  Wigan  before ;  and  he  sent  me  and  my 
said  youngest  child  into  the  Wigan  workhouse,  where 
I  remained  23  weeks.  I  am  now  receiving  relief  from 
the  said  township  of  Leyland;  which  relief  is  made 
necessary  "  &c.     (The  rest  is  not  material.) 

The  examination  of  Thomas  Jones,  attorney  at  laW] 
partner  of  Mr.  Stanton^  Clerk  to  the  Board  of  Guar- 
dians of  the  Cliorley  Union  in  the  county  of  Lancaster, 
stated  the  receipt,  at  Messrs.  Jones  and  Stanton^t  office, 
of  a  letter  signed  '*  Thomas  Bullock,  for  Clerk  to 
the  Wigan  Union  " ;  and  added  *'  Many  letters  on  the 
business  of  the  Wigan  Union,  signed  '  Thomas  Bullock^ 
for  the  Clerk  to  the  Wigan  Union,'  and  appearing  to 
be  in  the  same  haud«writing  as  the  signature  to  the 
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said  letter  marked  B,  have  been  received  by  the  Clerk  Queen's  SttuA. 


to  the  Board  of  Guardians  of  the  Charley  Union,  in 
leplj  to  letters  addressed  to  the  Clerk  to  the  Wigan 
Union;  and  I  believe  the  said  letter,  marked  J5,  to 
be  signed  by  Thomas  Bullock^  Clerk  to  Mr.  William 
Acierky,  who  is  Clerk  to  the  Guardians  of  the  Wigan 
Union.''  The  deponent  further  stated  that  he  re« 
oeiyed  19«.  Qd.,  the  amount  authorised  to  be  paid 
to  Mary  Bomber  by  the  said  letter,  about  the  7th  of 
November  1847,  from  the  Clerk  to  the  Guardians  of 
the  Wiyan  Union,  on  account  of  the  said  township  of 
LeybauL 

The  letter  marked  B  was  as  follows : 

'^  To  the  Guardians  of  the  Poor  of  the  Chorley  Union. 

"  Wigan^  6th  day  of  March,  1847, 

'^  Gentlemen,    I  am  directed  to  request  that  you 

^^  through  your  relieving  officer,  relieve^  on  account 

^  this  Union,  the  undermentioned  pauper,  residing  at 

*^land  in  your  Union,  with  the  relief  and  for  the 

P^noi  gtated  below.    I  am,"  &c 

2Tiomas  Bullock  ;  for  Clerk  to  Wigan  Union." 


1849. 


The  QuKsii 

▼. 

The  Inhabit- 

anuof 

WlQAV. 


€€ 


X^«nper*s  Family. 

Age. 

Occupation. 

Where 
settled. 

Relief  to 
be  given. 

For  what 
Period. 

Itfaiy  Baoibcr    ) 
and  cljild         ) 

S4. 

Weaver 

Wigan 

1<.  6d,  weekly 

3  months. 

-I^e  examination  of  Thomas  Gaskell  was  as  follows. 


Lr>.^ 


am  one  of  the  relieving  officers  of  the   Chorley 


^ion  in  the  county  of  Lajicaster,  for  that  district  in 

^ich  the  said  township  of  Leyland  is  situate.     I  re- 

^^Ved  the  said  letter,  marked  2?,  from  the  Clerk  to  the 

^rky  Board  of  Guardians,  and  I  paid  the  sum  of 
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.  Fohms  XIK    19s.  6(L.  08  0uoh  relievini?  officer,  to  the  said  Man 

1849*  •  .       . 
Bamber,  now  present,  whilst  she  was  residing  in  Lef 


The  OoBBT     loj^  aforesaid,  in  obedience  to  the  said  order  or  letter 
The  iniubit^    marked  JB,  on  account  of  the  said  township  of  fFiffonJ 

mts  of 

WioAv.  The  examination  went  on  to  verify  a  certificate  o 
chargeabilitj  to  Leyland,  granted  by  the  Quardiani 
of  the  Chorley  Union  under  their  common  seaL 

The  ground  of  appeal  was :  *'  That  the  examination 
upon  which  the  said  order  is  founded  are,  and  each  an( 
every  of  them  is,  informal,  defective,  and  bad  on  th< 
face  thereof,  and  insufficient  in  law  to  justify  the  makinj 
of  the  said  order." 

The  case  stated  that  the  appeal  came  on  for  hearii^ 
at  the  Preston  Quarter  Sessions,  on  6th  April  1848 
when  on  the  part  of  the  appellants  it  was  objected  thai 
the  examinations  were  bad  and  insufficient  in  law 
*^  First,  because  they  contain  no  legal  evidence  of  i 
settlement  of  the  paupers  in  the  appellant  township 
and  Secondly,  because  they  contain  no  direct  or  lega 
evidence  shewing  that  the  appellants  had  acknowledgec 
a  liability  by  granting  relief  to  the  pauper,  as  pretendec 
in  the  examinations."  The  Sessions  overruled  the  ob- 
jections, held  the  examinations  sufficient,  and  oon- 
firmed  the  order,  subject  to  the  opinion  of  this  Court 
on  the  sufficiency  of  the  examinations.  If  this  Court 
should  be  of  opinion  that  the  examinations  were  suffi- 
cient, the  orders  of  justices  and  of  sessions  were  to  Ik 
confirmed ;  otherwise  to  be  set  aside. 

Pashlef/,  in  support  of  the  order  of  Sessions.  It  must 
be  admitted  that  the  pauper's  examination  furnishes  nc 
legal  evidence  as  to  birth.  As  to  acknowledgement,  the 
relief  in  1846  is  some  evidence  against  Wigan.   Belief  to 
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A  pauper^  beiDg  in  the  parish,  is  inconclusive ;  but,  under  <HMn»*t  BenOL 

m  ^  1849 

toe  ciroumstances  here  stated,  it  may,  in  the  nature  of  an  * 

A-cUiuiskm,  have  some  effect ;  Regina  v.  Sow  (a).     The     '^^^  Q«'"w 

question,  however,  is,  whether  the  Clerk  to  the    The  Inhabit. 

snti  of 

of  Guardians  of  a  Union  is  competent  to  admit       Wioah. 
settlement  in  a  parish  within  such  Union,  the  ques* 
being  between  that  and  another  Union.      The 
here  is  by  a  kind  of  communication  which 
bodies  are  in  the  habit  of  making  to  each 
o-ftlier,  and  wfaioh  is  of  daily  mutual  convenience,  and 
o^  of  sudi  a  nature  as  to  require  the  common  seal. 
act  of  the  Clerk  in  making  it  may  fairly  be  deemed 
tlie  act  of  the  Guardians.     The  term  "  Clerk  *"  in  itself 
uaports  that  he  is  an  officer  employed  to  keep  their 
minates  and  to  write  such  documents  as  do  not  require 
the  common  seal.     This  is  shewn  by  the  explanations 
of  the  word  *•  Clerk  **  in  CoweTs  Interpreter  and  Tom^ 
bu^f  Law  Dictionary f    and  ''  Clerici "    in  Dueange, 
^kere  it  is  said  (vol.  2.  p.  894.,  ed.  Paris,  1842)  that 
are  ^'Scribfe,  actuarii,  et  amanuenses  judicum, 
oflBcialium  regiorum,  aut  qui  sumptus  quotidianos 
officia  ac  munera  spectantes,  in  acta  referunt,  aUa- 
(fuc  obeunt   munia,    quas  sine    qualicunque  doctrinft 
pxvestari  nequeunt.'*    [Erie  J.     Does  any  statute  de- 
fine the  duties  of  the  Clerk  to  Guardians  ?]     Ptishley 
r^ftired  to  stat  4  it  5  JV.  4.  c.  76.  s.  46.,  but  ad* 
nutted  that  no  specification  of  the  Clerk's  duties  ap- 
P^^red  to  have  been  made  by  the  Commissioners  under 
^t  daose:  also  to  stat  5  &  6  Vict.  c.  57.  *.  17.,  and 
**^  7  &  8  Vict.  c.  101.  8s.  5,  12,  15,  68,  69. 
As  to  the  authorities :  it  was  indeed  held  in  Regina 

(a)  4  Q.  B.  93. 
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The  Qussv 

T. 

The  Inhibit* 
ants  of 

WlOAV. 


roium§  xir.   V.  Bradford  (a)  that  a  statement,  by  the  relievi. 

1849.  .  . 
*       officer  of  a  Union,  that  he  had  relieved  paupers  i 

account  of  a  particular  township  in  it,  did  not  proi 

chargeability  to  that  township.     It  was  assumed,  c 

the  statement  of  the  officer,  that  he  could  not  laun 

unless  from  some  written  document,  whether  the  rdi 

was  on  behalf  of  one  township  of  the  Union  or  anoth< 

But  it  is  not  clear  that  he  might  not  have  known  bji 

verbal  order.     And  in  Regina  v.  Hartpury  (i),  decid 

a  year  later,  the  Court  adopted  a  less  rigid  constructi 

of  facts.     Regina  v.  Little  Marlow  (c)  decided  nothing 

favour  of  the  appellants.    That  was  a  case  simply  of  i 

lief  given  by  the  relieving  officer  of  a  Union ;  there  ik 

no  evidence  that  the  relief  was  in  fact  ^ven  on  behalf 

the  parish,  or  that  the  parish  were  cognizant  of  it.    E 

in  Regina  v.  CrondaU  (d)  the  Court  drew  a  distinct! 

between  the  act  of  the  Guardians  and  the  mere  act 

an  officer,  saying:    ^^ Where  an  application  for  su 

relief  has  been  made  to  the  relieving  officer  of  a  Unic 

whose  duty  it  is  to  examine  into  the  merits  of  the  ca 

and  to  report  thereon  to  the  Board  of  Guardians,  a 

when  he  has  brought  the  application  before  that  boa] 

whose  duty  it  is  to  enquire  into  the  settlement,  and 

order  such  relief  only  in  case  of  being  satisfied  that  t 

settlement  is  in  one  of  the  parishes  of  the  Union,  a 

relief  has  been  ordered  by  that  board  on  account  of  o 

of  the  parishes,  and  given  by  the  relieving  officer  < 

cording  to  such  order,  all  the  steps  now  required  by  t 

law  have  been  taken,  and  such  relief  is  legally  givei 

And  the  Court  thought  that  the  authority  of  the  pari 

(a)  S  Q,  B.571.;  note  (A)  to  Regina  v.  Hartpury,  ' 

(b)  8  g.  B.  566,  (c)  10  0.  B.  223. 
(</)  10(2.  B.B12. 
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^igbt  be  inferred  from  the  act  of  the  Gruardians^  as  the  (hiein*$  SendL 

P«Jriah  would  have  a  representative  at  the  Board,  and  1_^ 

"tHe   Board  was  at  all  events  bound  to  take  care  of  the     ^*  ^»w 


of  the  parish.     Any  authorised  act  of  relief,    The  Inhabit, 
pauper  not  in  the  parish,  would  be  some  evidence     .  Wiqah. 
^  settlement ;  Bex  y.  Edwinstotoe  (a), 

^Fhighamy  contnL     The  allegation  of  birth-settle- 
is  futile.     The  other  statements  in  the  examina- 
are  onlj  corroborative  of  that,  and  all  depend, 
their  efficacy,  on  the  letter    of  March  5th.     The 
elexk  there  merely  says,   *'I  am  directed  to  request 
tliait  yon  will  **  "  relieve,  on  account  of  this  union." 
I^   does  not  appear  who  gives  the  direction.    If  the 
GKiar^ans  gave  it,  that  would  appear  by  the  books, 
pv^opeily  signed  and  counter-signed,  and  shewing  the 
pci^xticulara.     That  evidence  was  given  in  Begina  y. 
t^rmdaU  (&).    |The  present    case,  therefore,   is   not 
l>K^€Rlgfat  within  that  decision,  even  assuming  the  letter 
to  be  authorised  by  the  Board ;  and,  in  principle,  it  is 
flame  as  Regina  y.  Little  Mcarlow  (c)  and  Regina  y. 
*mtdfard(jfy     In  the  first  of  these  two  cases,   Lord 
**mnan  C.  J.   said :    **  We  cannot,  therefore,  take 
lOtiee  of  any  charge  on  the  one  parish,  or  the  other, 
^liich  the  relieving  officer  might  have  made  in  his 
^x*>l« ;  for  they  were  not  produced ;  nor  is  there  any 
statement,  if  they  had  been,  of  their  ever  having  been 
•**ewn  to  or  brought  within  the  cognizance  of  the  over- 
'^crs of  Woobum  parish  " (e).     \Wightman  J.    Suppose 

f«)  8  A  J.  C  671. 

(^)  10  Q,  B.  SI  8.     See  alio  Regina  v.  Poit  Shrigley,  12  Q,  B.  145. 
(O  10  Q.  B.  SSS.  (d)  S  Q.B.Slh  note  (A> 

^*>  ^Ugkam  alto  referred  to  Begina  v.  ShUUngton,   Q.  B.  Mick.  7*. 
('^««e«ier  19th)  1S45,  where,  to  prove  cbargeabilitj,  the  relieTing  officer 

VOU  Xiy.  K.  B.  X 
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Volume  Xtv.   it  had  appeared  that  this  letter  was  written  with  lil 

1849. 
[__.  express  authority  of  the  Guardians.]     It  would  ft 

The  Qumr    jjq|.  \^q  sufficient,  without  some  proof  of  the  steps 
The  Inhabit-    enquiry  pointed  out  in  the  judgment  of  the  Court 

■Dtt  of 

WxoAir.  Regina  T.  Crondall  (a).  The  only  specific  acknowled 
ment  in  the  letter  is  by  the  words  ''Where  settle 
Wtgan ;"  but  those  do  not  shew  that  **  Wigan  "  is  t 
same  with  the  township  of  Wigan^  to  which  the  pi 
sent  removal  is  made ;  nor  does  it  appear  that  the  Cle 
had  any  knowledge  on  the  subject. 

CoLEHiDGE  J.  I  am  of  opinion  that  the  rule  f 
quashing  this  order  must  be  discharged.  The  who 
question  is  of  agency.  It  cannot  be  denied  that^  if  tl 
Guardians  of  a  Union,  proceeding  in  a  r^ular  cours 
order  relief  to  be  given  to  a  pauper  on  behalf  of  a  pa 
ticular  parish  in  the  Union,  and  it  is  given,  those  fac 
together  are  evidence  against  the  parish.  But  it 
urged  here:   First,   that  there  is  no  evidence  of  tl 


of  the  parish  of  Whitletf  Upper  in  the  Hudder^ld  Union  (the  complai 

ing  parish)  stated  at  the  sessions  that  he  had,  as  such  officer,  given  S« 

week  to  the  pauper  «  bj  order  of  the  Board  of  Guardians ; "  **  that  an 

order  was  in  writing ; "  and  that  such  orders  were  entered  in  a  bo 

called  the  Order  book.     Neither  the  book  nor  anj  written  evidence 

the  order  was  produced,  nor  was  there  anj  further  proof  of  its  tenns. 

was  ol:jectcd  that,  the  order  being  proved  to  be  in  writing,  it  ought  to 

produced ;  and  that,  without  the  production,  it  did  not  even  appear  tt 

the  Guardians  had  ordered  the  relief  to  be  given  out  of  the  funds 

Whitley    Upper,    The  Seteions  received  the  evidence,  subject  to  t 

opinion  of  this  Court  on  a  case,  and  confirmed  the  order  of  remcyv] 

The  Court  (Lord  Denman  C.  J.,  WilUanu  and  Wightman  Js,)  stopped  t! 

argument  (after  having  heard  R,  Zfo/Zand  Pickering  in  support  of  the  ord 

of  sessions,  and  Pat/ileif,  with  whom  was  Overend,  contrik) ;  Lord  He 

man  C.  J.  merely  observing  that,  without  the  book,  the  Court  had  nothii 

to  refer  to.     Whigham  cited  the  case  from  1  New  Magittraiet'  Casett  4S9 

(a)  10  O.  Bi  SXS. 
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JostUM  having  gi\ren  such  an  order :  and,  Secondly,  Qugen*s  Bend. 

that  the  steps  are  not  shewn  to   have  been   regular.  * 

-Wow  the  letter  from  the  Clerk  to  the  Guardians  of  the    ^***  ?""**^ 

^^igoh  Union  asks  relief  for  a  pauper,  not  resident  in    '^**«  inhabit- 

^eir  Union,  from  the  Guardians  of  the  Chorley  Union :       Wioak; 

azftd  there  is  appended  to  that  letter  a  schedule  with  the 

w^ords  "Where  settled.    Wigany    It  is  argued  that 

^^u  is  an  expression  to  which  we  cannot  attach  much 

^'^z^pcntance;    but,  if  it  is  once  established  that  the 

'^'Ctor  is  an  admission,  it  must  be  taken  most  strongly 

the  party  making  it     And  the  letter  desires 

on  account  of  the  Wigan  Union,  and  fixes  on 

witihin  it :  the  Chorley  Union  does  in  fact  pay 

money ;  and  -the  Wigan  Union  repays  it.    But  it  is' 

that,  admitting  the  Clerk  to  be  the  agent  of 

Wigan  Guardians,  there  is  no  proof  that,  in  the 

instance,   his  act  was  theirs,   because  their 

»  are  not  produced  to  shew  an  order  duly  counter^ 

igned.     Supposing,    however,    that    the   proceeding 

not  taken  r^ularly,  but  that  the  Guardians,  at  a 

Leedng,  gave  the  direction,  and  the  Chairman  neglected 

to  rign  and  have  it  counter-signed,  it  would  be  strong 

"^  «y  that  the  letter  written  under  such  an  order  was 

^o  evidence  in  this  case.    And,  if  the  order  warf  given, 

^^  must,  on  principle,  assume  that  a  guardian  repre- 

®®^tfaig  the  township  of  Wigafi  was  there,  because  it 

^*^  his  duty.      Therefore  the  regularity  of  the  pro- 

^^^ding  is  shewn  suffidently,  if  the  Clerk  was  agent  to 

^^  Chiardians.    It  has  been  observed  that  we  have  no 

^^^  of  Commissioners  before  us,  under  stat.  4  & 

^.  4.  €.  76.  8.  46.     But  the  statutes  which  have 

^^^n  referred  to  justify  us  in  treating  the  Clerk  as  a 

^^^^Qgnised   officer  of  a  Umon.      And  certain  duties 

X  2 
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Volume  XIV.  attach  to  officers  of  a  certain  name  ex  vi  terminL     One 

1849 
1__  of  the  duties  of  a  clerk  to  Guardians,  which  we  may 

fTbo  QuBiw     ijmg  infer,  is  the  making  communications  to  other 
The  iniiabit.    Boards.     He  would  naturally  be  the  channel,  for  these, 

ante  of  "^ 

WiGAK*  and  for  making  arrangements  as  to  the  sending  of  small 
sums  of  money.  And  in  this  case  I  think  the  nature 
and  subject  of  the  communication  are  alone  sufficient 
to  raise  the  inference  of  agency.  We  have,  tnerefore, 
the  Guardians  of  a  Union,  of  which  Wigan  is  one  mem- 
ber, sending  relief  to  a  pauper  as  belonging  to  Wtgan, 
while  resident  in  the  Chorley  Union. 

WiOHTMAN  J.    It  could  not  be  contended,  dnce  the 
case  of  Regina  y.  Crandall  (a),   that  this  letter,  if  it^ 
had  proceeded  directly  from  the  Board  of  Guardians^ 
would  not  haye  been  sufficient.     Then  the  question  is^ 
whether  enough  was  shewn  here  to  raise  the  presump- 
tion that  the  letter  had  their  authority.   It  was  written, 
in  fact,  by  a  person  named  Bullock,  but  must  be  treated 
as  written  by  the  Clerk  himself;  the  only  question  is, 
whether  he  was  authorised.     I  think  he  was  so  autho- 
rised, as  an  officer  recognised  by  the  statutes,  and 
appointed  with  certain  duties,  among  which  is  that  of 
carrying  on  the  correspondence  of  the  Guardians  with 
the  persons  who  are  presumptively  parties  to  a  transac- 
tion of  this  kind.      TIic   letter,  therefore,  was  prim& 
facie  evidence. 

Erle  J.  The  question  is,  not  whether  a  distinct 
settlement  was  shewn,  but  whether  there  was  proof  of 
an  admission.      The    Guardians    are  the    authorised 

(a)  10  Q.  B.  812. 
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robam  XIV. 

[1849-] 


[Tlnndoy, 
1849.] 

When  a  pauper 
lunatic  has 
been  remoTed 
to  an  asylum 
by  an  order 
under  stat.  8  & 
9  Via.  e.  100. 


[It  hits  been  thought  eonvenient  that  the  six  fol 
ing  cases,  all  relating  to  orders  respecting  luni 
should  be  placed  together.] 

The   Queen  against   The  Churchwardens 
Overseers  of  the  Poor  of  Hatfield  Peveri 

pASHLEY,  in  Hilary  term  1848,  obtuned  a 
calling  upon  the  prosecutors  to  shew  cause 
the  after  mentioned  orders  of  December  1st,  1846, 
May  lOth,  1847,  brought  into  this  Court  bj  Gerti< 

9,  48.,  justices 

may  adjudicate,  should  not  be  quashed  for  the  insufficiency  thereof 
ment,  under       noticc  to  the  Bcv.  William  Buswell  and  Jeremiah   I 

Stat.  8  &  9  Vict, 
e,  126.  <.  58., 
and  an  order 
may  be  made 

upon  the  parish  ^q^q  y^Q^Q  sic^ncd,  and  to  the  churchwardens  and  • 

of  the  settle-  . 

seers  of  the  parish  of  Little  Baddow  in  Essex. 
The  first  mentioned  order  was  as  follows. 

*<  8  &  9  Victoria^  c.  100.  By  the  officiating  clergym 

Schedule  (D.)  sect.  48.  relicTing  officer  or  over 

We,  the  undersigned,  baring  called  to  our  assistance  Mr.  John  7 

GiUon,  a  surgeon,  not  being  the  medical  officer  of  the  parish  or 


linffy  and  to  Samuel  James  Skinner  and  Edmund  R 
Esquires,  the  persons  (respectively)  by  whom  th 


ment,  under 
sUL  8  &  9  Vict, 
c.  126.  #.62., 
for  payment  of 
expenses. 

Such  order 
of  removal 
cannot  be 
brought  up  by 


certiorari. 

If  it  be  so  brought  up,  the  objection  to  the  certiorari  may  be  taken  on  the  return. 

It  is  no  valid  objection,  that  the  order  for  payment  of  expenses  sets  forth  the  o 
removal,  and  tlie  adjudication  of  the  settlement,  by  way  of  recital,  without  findio 
the  statements  in  such  order  and  adjudication  are  true. 

The  order  may  be  for   payment  of  a  sum  specified  as  reasonable  at  the  time 
order,  "  or  such  other  weekly  sum  as  the  proprietor  of  the  said  house  shall  hereaAi 
from  time  to  time,  reasonably  charge." 

The  order  for  payment  being  brought  up  by  certiorari,  it  is  no  valid  objection,  tli 
order  of  removal  appears  by  affidavit  to  have  been  given  by  a  clergyman  who  « 
the  officiating  clerygman  of  tlie  parish  from  which  the  removal  was  made. 

Nor  that  it  does  not  appear  by  the  order  of  adjudication  that,  before  adjudicatio 
notice  was  given  to  the  parish  in  which  it  is  adjudged  that  the  pauper  is  settled. 

Nor  that  the  order  for  payment  recites  an  adjudication  that  the  parish  **  was  th< 
of  the  last  legal  settlement  *'  of  the  lunatic,  without  further  stating  the  time  of  the 
ment 

Nor  that  such  order  does  not  state  the  pauper  to  have  been  chargeable  to  the  parisl 
which  he  was  removed. 

Nor  that  the  removal  is  to  a  private  licensed  asylum,  but  it  does  not  appear  thai 
it  no  county  asylum  or  that  such  asylum  is  fuU. 
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• 

^  which  Uie  ftid  *  (aic)  "  Saroh  Samp§on  belongs,  and  having  penooalljr  QnteenU  Bench, 
^UQined  Sarah  Sampton^  a  pauper,  and  being  satisfied  the  said  &  iS^  is  a        [184  9.] 

^     1  **o«tic,  iod  a  proper  person  to  be  confined,  hereby  direct  you  to  receive 

^  ttid  &  ^  as  a  patient  into  your  house.     Subjoined  is  a  statement  re-  ^  WI^kxw 

•Jawing  the  laid  &  iR  Churchwarden! 

W,  ButveUt  Chaplain  to  the  Chdm^ord  s^nd  Overseers 

Union  House,  officiating  clergyman  °  VntMuu^ 
of  the  parish. 
Jeremiah  Sucklimg,   Overseer   of  IMlie 
Baddaw,** 

Then  foUoired  a  statement  under  the  heads  given  in 
*«o   aboTe  mentioned  schedule,  specifying  that  S.  S. 
^'^^B  of  the  age  of  31  years,  single,  a  servant,  had  been 
^"^^^xie  12  days,  &o.     Th^  order  concluded : 

*■  Certify  that  to  the  best  of  my  knowledge  the  above  particulars  are 
^****^Uy  stated.  **  Jeremiah  SuckHng,     Dated  the  1st 

day  of  December,  1846.** 
^  Itfr  Edward  Byae,  proprietor 
*^  OrvM  Smll^  Bom,  Middlemxr 


fo 


medical  certificate  was  added,  certifying,  in  the 
given  by  the  schedule,  that  Sarah  Sampson  was  a 
ic  and  a  proper  person  to  be  confined. 
e  first  order  of  May  10th,  1847,  was  as  follows. 


(to  wit).    Whereas  heretofore,  to  wit  on  the  1st  day  of  27e- 
',  1846,  by  a  certain  order  of  The   Revd.'*  &c.,  '*an  officiating 
'  &c.,  "  and  Jereimah  SuckHng,  overseer  **  &c.,  **  bearing  date  ** 
"directed  to  Mr.  J?.  Bifta,  the  proprietor  of  a  house  duly  licensed 
reception  of  lunatics,  called**  &c,  «  reciting  *'  &c.,  '*  they  therefore 
directed  "  &c.  (stating  the  order  above  set  forth) :  "  and  whereas 
nt  respecting  the  said  Sarah  Sampson  was  duly  made  and  certified 
^^le  said  Jeremiah  Suckling,  such  overseer  as  aforesaid.     And  whereas 
certificate  respecting  the  said  S,  S,  was  duly  made  by  the 
J.  T.  GStenp  incb  surgeon  as  aforesaid.      And  whereas,  in  pur- 
of  the  mdd  order,  the  said  S,  S,  was  therefore  afterwards,  on  the 
^day  of  Diecember  in  the  year  aforesaid,  conveyed  to  the  said  house  of 
said  JBm  Bgatp  who  then  accepted  and  received  the  said  S,  S.  into 
Mid  luNiMb     And  whereas  the  said  &  S.  hath  ever  since  been,  and 
ii^  kept  and  poofincd  aa  a  lunatic  in  the  said  house.     And  whereas 
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ValHm*  Xir. 
[1849.] 

The  Quiiir 

V. 

Churchwarden! 

and  Oveneen 

of  Hatfield 

PsTgaiu 


we,  Samuel  Jama  Skinner  and  Edmund  Sound,  £ai|iimef,  whose 
are  hereunto  nibscribed  and  seals  aflSzed,  being  two  of  her  Mtj&Af^  "^ 
justices  of  the  peace  in  and  for  the  county  of  EueXf  wherein  the  sai^5 
parish  of  Littie  Baddow,  from  which  the  said  S,  S.  was  sent  to  tlie  iai(^»  s 
house,  is  situate,  haring  now,  in  pursuance  of  the  statute  in  such 
made  and  prorided,  and  on  the  complaint  and  application  of  the  church- 
wardens and  overseers  of  the  said  parish  of  Little  Baddow,  enquired  ini 
the  last  Icgsl  settlement  of  the  said  8.  &,  and  it  now  being  satisfactorilj 
proved  before  us,  as  well  by  the  oaths  of  William  Sampton,  CkaHei  Wo 
raker,  Caroline  Hone,  Jeremiah  Suckling  and  Edward  liifa$  as  otherwia^^ 
that  the  parish  of  Satjield  Peverel,  in  the  said  county  of  Eeaex,  is 
place  of  the  last  legal  settlement  of  the  said  S.S.i  We,  the  said  S,  JT 
Skinner  and  E,  Bound,  such  justices  as  aforesaid,  do  hereby  adjudge  thaV^ 
the  said  parish  of  Hatfield  Peoertl  is  the  place  of  the  last  legal  settle— "« 
ment  of  tlie  said  S,  S,  Given  under  our  hands  and  seals,  at  Ckehn^in^m' 
in  the  said  county  of  EiMx,  the  10th  day  of  J/ay»  1847. 

Sam^  J.  Skinner,  (l.  a.) 
Edmund  Sound.''  (l.  s^) 


The  second  order  o{  May  10th,  1847,  was  as  follows^ 

'*  Eitex  (to  wit).     To  the  churchwardens  and  overseers  of  the  po«r 
of  the  parish  of  Hatfield  Peverel**  **  in  Euejt,  and  to  the  treasurer  oC 
the  guardians  of  the  poor  of  the  WUhttm  tUnion  in  tlie  said  coooty  of 
Euex, 

Whereas  heretofore,  to  wit  on  the  1st  day  of  Dee€mher,  ▲.  d.  1846,  by 
a  certain  order  of  The  Revd.'*  &c  (reciting  the  order  of  Dmshi^  1st,  the 
statement  certified  by  Suckling,  the  medical  certificate,  and  the  subsequent 
proceedings,  as  was  done  in  the  previous  order  of  May  10th,  down  to  the 
words  *'  confined  as  a  lunatic  in  the  said  house  '*) :  "  And  whereaa  by  a 
certain  other  order  of  us,  S,  J.  Skinner  and  E,  Hound,  £squires»  whose 
names  arc  thereunto  subscribed  and  seals  aflixed,  being  two**  &c.  **  in 
and  for  *'  &c.,  **  wherein  *'  &c.  **  (as  in  the  last  preceding  order),  "  bceiing 
even  date  with  tliis  order,  but  made  and  signed  previously  to  the  making 
and  signing  hereof,  after  reciting  the  first  mentioned  order,  and  reciting 
that  we  the  said  S,  J,  Skinner  and  E,  Round  had,  in  pursuance  of  the 
statute  in  such  case**  &c.,  "  and  on  the  complaint **  ^c,  **  inquired  into 
the  last  legal  settlement  of  the  said  S,  S,,  and  it  having  been  satisfactorily 
proved  before  us,  as  well  by  the  oaths  of  WUHam  Sampson  **  &c.  **  as 
otherwise,  that  the  parish  of  Hatfield  ^svertl  in  the  said  county  of  Eeaer 
was  the  place  of  the  last  legal  settlement  of  the  said  S,  S,,  we  the  said 
S.  J,  Skinner  and  E,  Round,  such  justices  as  aforesaid,  did  thereby  ac^ udge 
that  the  said  parish  of  Hatfield  I'everel  was  the  place  of  the  last  legal  settle- 
ment of  the  said  S.  Samp§on :  And  whereas  the  said  parish  of  Hatfield 
Pwerel  is  one  of  tlie  parishes  included  and  comprised  la  the  Wilham 
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as  afbrenid :  And  wherets  the  said  parish  of  Hatfeld  Pevcrel  is  a  Queen's  Bench. 

different  IWnn  the  parish  from  which  the  said  Sarah  Sampson  was  1849* 

'C0  sach  House  as  aforesaid :  And  whereas  complaint  has  been  made  ~" 

!!%••  the  aid  5:  J.  Skinner  and  E,  Hound,  whose  names  "  Ac, "  being  '^^  ^^^'^ 

I**  Ac.,  <'  wherein"  ftc.  (as  aboTe),  «  bj  the  churchwardens  and  over-  Churchwardens 

of  the  said  parish  of  Little  Baddow,  that  she  the  said  S,  Sampson  lias  a"^  Orersecrs 

acd  now  is  actually  chargeable  to  the  said  parish  of  Little  Baddow,  p  ^''^^^^^ 
mhat  she  is  now  receiving  relief  therefrom,  and  that  tlicy  on  behalf  of 


tE 


3^ 

y 


pariah  have  incurred  great  expense  in  and  about  the  examination 
said  &  S.f  and  in  and  about  her  conveyance  to  the  said  house,  and 
they  have  paid  divers  sums  of  money  to  the  proprietor  of  the  said 
for  the  lodging,  maintenance,  clothing,  medicine,  and  care  of  the 
S.  8.f  where  she  bath  ever  since  been  kept  and  confined  at  the  charge 
«1     expense  of  the  said  parish  of  Little  Baddow,  and  tlie  said  church- 
and  overseers  of  "  &c  '*  therefore  liaving  now  made  application 
us  the  said  justices  for  an  order  upon  tlie  treasurer  of  the  guardians 
r  <lae  poor  of  the  said  WUham  Union,  in  which  the  said  parish  of  Hatfield 
is  comprised  as  aforesaid,   for  payment  to  the  said  church- 
and  overseers  of  &c  *'  of  the  amount  of  the  said  expenses,  and 
of  tilt  noneyt  ao  paid  by  them  to  the  proprietor  of  the  said  house  asafore- 
^■*d ;  tad  it  being  now  satisfactorily  proved  unto  us,  the  said  justices, 
^poa  Qith,  that  the  said  churchwardens  and  overseers  of  **  &c.  ^  have 
f  M  ^o^Hofoie  and  within  twelve  calendar  months  before  the  making  of  this 

c  ^  ^r^dcr  paid  the  following  sums  in  respect  of  the  said  pauper  lunatic  <S1  S» 

Ctaat  is  to  sajr)  the  sum  of  4L  Os,  Id,  being  the  reasonable  expenses 
incuiicd  by  the  said  parish  of  Little  Baddow  in  and  about  the  examination 
of  the  said  &  5.  and  the  conveying  of  her  to  the  said  house,  and  also  the 
lorthar  sum  of  121,  \  Is,  lid.,  being  the  amount  of  the  several  sums  wliich 
"T  the  said  churchwardens  and  overseers  of  the  said  parish  of  Little Daddow 
^**c  beoi  hitlierto  paid  to  the  proprietor  of  the  said  house  for  the  reason- 
^  charges  of  tlie  lodging,  clothing,  medicine,  maintenance  and  care  of 
^  said  S,  S.  during  her  confinement  in  the  said  house :   Wc  do  therefore 
^'^  you,  the  treasurer  of  the  guardians  of  the  poor  of  the  WUham  Union 
■^*>«ud,  to  pay  forthwith  unto  the  said  churchwardens  and  overseers  of  ** 
&^i  **  the  said  several  sums  of  **  &c.,  **  making  in  the  whole  '*  &c.    **  And 
**  do  farther  order  you,  the  treasurer  of  '*  &c.,  '*  to  pay  also  weekly 
aoderciy  week  unto  tlie  proprietor  of  the  said  house  tlie  sum  of  11<. ; 
vbidi  aid  weekly  sum  of  11<.  appears  to  us,  the  said  justices,  to  be  a 
mMDsble  charge  in  that  behalf;  or  such  other  weekly  sum  as  tlie  pro. 
P^KCor  of  the  said  house  shall  hereafter,  and  from  time  to  time,  reason* 
flUy  ehafge  for  the  future  lodging,  clothing,  medicine,  maintenance  and 
csrp  of  the  aaid  S,  S.  during  such  time  as  she  shall  be  confined  as  a 
Inoaticinthe  said  house.     Given*'  &c.,    «  at  Chelmsford"  &c.,  '*  thia 
lOlh  day  of  Afey,  a.d.  1847. 

Sam,  J,  Skinner,  (l.  a.). 
Edmund  Bound.**  (l.  a.). 


302  Q.  B.  [TRINITY  VACATION, 

vohime  XJK        The  rule  to  quash  was  obtained  on  two  affidaviti,^ 

_  ___!_  sworn  by  ^*  James  Carder  of  Witham  in  the  county  oE 

The  QoEiii     j^^^^^^  gentleman,"    The  first  stated :   That  the  Bev^ 

Churcbwardeni  jjr^  Buswell,  by  whom  the  order  of  December  1st 

and  Overseen  '      -^ 


of  Hatpibld    signed,  ^'  is  not,  and  was  not  at  the  time  of  the  making 
and  signing  such  order,  either  rector,  vicar^  ounte, 
minister  or  officiating  clergyman  of  the  parish  of  lAttk 
Baddow,^  from  which  the  pauper  was  sent  to  the  li- 
censed house   under  the  order ;    '<  nor  did   the  said 
W.  Buswelli  at  (he  time  of  the  making  and  signing 
of  such  order,  hold  or  fill  any  clerical  office  or  ^point- 
ment,  or  perform  any  clerical  duties  or  functions  in  the 
Siud  parish  of  Little  Baddaw;  but  that  the  sud  Wi 
B.  then  was  and  still  is  the  rector  of  the  parish  of 
Widford  in  "   Essex ^  and  chaplain  to  the  workhouse  of 
the  Chelmsford  JJmon ;  ^'  and  that  his  duties  as  chapkun 
to  such  union  workhouse  then  were,  and  still  are,  con- 
fined to  the  interior  of  such  union  workhouse,  which 
union  workhouse  then  was  and  still  is  wholly  situate 
within  the  parish  of  Chelmsford  in  the  said  county.'' 
That  the  said   Chelmsford  union  then  comprised  and 
still  doth  comprise  twenty  nine  parishes  in  the  said 
county,  of  which  Little  Baddow  is  one.     That  Jeremiah 
Suckling^  by  whom  the  said  order  was  signed  as  over^ 
seer  of  Ldttle  Baddow^  was  not,  at  the  time  of  the  mak- 
ing and  signing  of  such  order,  one  of  the  overseers  of 
the  poor  of  Little  Baddow^  nor  an  inhabitant  of  the  said 
parish ;  but  that  George  Taylor  and  Henry  White  Joslyn 
of  the  said  parish,  farmers,  then  were  the  only  overseers 
of  the  poor  of  that  parish ;  and  that  the  said  J,  Suck- 
linffy  at  the  time  of  the  making  and  signing  &c.,  was, 
and  still  is,  a  paid  assistant  overseer  for  certain  parishes 
in  the  said  county  of  Essex,  of  which  Little  Baddow  then 
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wifl^  and  fttill  is^  one ;  and  that  he,  at  the  time  of  the  Qfiem's  Bmek. 
making  and  signing  &c.,  resided,  and  still  doth  reside,      ^    ^    ■* 
in  the  parish  of  Sandow  in  the  said  county.     And  fur-    Th®  QuitK 
theri  that  at  the  time  of  the  making  of  such  order  Cburcbwardens 

and  Oveneera 

toen  was  not,  nor  is  there  now,  any  county  or  principi^    of  jUtwimlo 

mjim  fiur  pauper  lunatics  in  the  said  county."   Corder^Q 

leoond  affidayit  stated.  That  the  order  of  adjudication 

<tf  settlement  dated  May  10th,  1847,  was  made  by  the 

two  joetioes  therein  named  without  the  knowledge  of 

tie  churchwardens  and  overseers  of  Haffield  Peverel, 

or  either  of  them,  of  any  application  for  such  order  being 

uiended:  and  that  neither  the  said  churchwardens 

sod  overseers  of  Haffield  Peverel,  nor  the  Treasurer  of 

•^  WUham  Union,  received  any  notice  in  writing  or 

^'therwise  of  any  intention  to  apply  to  the  said  justices 

^^  ft  certain  other  order  &c  (the  second  order  of 

-*fi9lOth> 

Notice  was  given  that  the  following  points  would  be 

^^^ed  upon  in  support  of  the  rule  to  quash.     1.  That 

'^  appears  by  the  affidavits  that  the  Bev*  W.  Buswell 

^^  J.  SuckUng  had  not  either  of  them  any  authority 

<Uake  the  order  of  Ist  December  1846  :   and  that 

'^er  fails  to  shew  of  what  parish  the  said  W,  Buswell 

*^  the  officiating  clergyman.     2.  That,  the  said  order 

^^i  December  1846  being  void  as  above,  the  orders 

loth  May  1847  are  also  void  on  that  account,  and 

^  ^^ccount  of  Mr.  Buswell  and  Mr.  Suckling  not  having 

authority,  &c.     3.  That  the  first  order  of  10th  May 

7  was  made  without  notice  either  to  any  overseer 

"^    Jla^ld  Peverel  or  to  the  guardians   or   treasurer 

''^^  the  WUham  Union,  and  is  therefore  void,  the  law 

^^  giving  any  appeal  against  such  order.     4.  That  the 

^^^^nd  order  of  lOtb  May  1847  is  bad^  inasmuch  as  it 
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Foiume  XIV.   fails  to  state  facts  which  shew  the  jurisdiction  of  tl 

^        *-*      justices,  and  also  inasmuch  as  it  fails  fb  shew  at  whs 

The  Qoinr     ^jjjjg  ^^  settlement  of  the  pauper  lunatic  was  in  HatfiA 

Churchwardens  PevereL     5.  That  the  last  mentioned  order  is  bad  s 

and  Ovencers 

ofHATTiBLD  to  all  future  payments^  inasmuch  as  it  is  not  direct  ant 
positive,  but  gives  an  option  to  the  proprietor  of  tb 
licensed  house  to  vary  the  charge  for  future  lodging 
&c,  from  time  to  time  so  long  as  the  said  Sarah  Samp 
son  may  be  confined  as  a  lunatic  in  that  house.  6.  Tha 
the  said  last  mentioned  order,  instead  of  averring  factf 
sets  out  former  instruments  which  merely  recite  thos 
facts.  7.  That  the  said  last  mentioned  order  is  mad 
on  the  churchwardens  and  overseers  of  the  parish  c 
Hatfield  Peverel,  although  that  parish  is  in  an  unioi 
8.  That  the  said  orders  of  10th  May  1847  several]; 
fail  to  shew  whether  Sarah  Sampson  was  ever  cluuqge 
able  to  or  resident  in  Little  Baddow,  and  whether  th^^ 
was  any  asylum  for  the  county  of  Esaexy  and  alsi 
severally  omit  to  state  the  various  facts  necessary  t 
authorise  the  making  of  such  orders  respectively. 

Mr.  Buswell  and  Mr.  Suckling  made  a£5davit,  in  op 
position  to  the  rule,  that  no  notice  was  given  to  eithe 
of  them  of  an  application  for  a  certiorari  to  remoT( 
the  order  of  December  Ist,  1846.  Affidavit  was  ala 
made  that,  on  that  day,  there  was  not  in  Essex  anj 
county  asylum  for  pauper  lunatics.  In  last  Eastei 
term  (a), 

Bovill  shewed  cause.  It  is  a  novel  course  to  includ< 
three  distinct  orders  in  one  certiorarL  {^Coleridge  J 
Is  not  it  a  common  form  of  certiorari  to  bring  up  *^  all 

(a)  April  95Ui,  1849.     Bcfort  PaUetoUt  Coleridge  and  Erie  Ja.    CoU' 
ridge  J.  left  the  Court  near  the  close  of  the  argument  against  the  rule. 
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and  fiDgnlar  the  indictments  ^  &c.  '^  with  all  things  Qufen*t  Bench. 
touching  the  same  ?  "]     The  writ  has  been  obtained  on      ^        *■* 
a  rule  absolute  in  the  first  instance,  without  notice.    *^«  Qu««k 
And  no  notice  of  the  present  application  has  been  given  Churchwardens 
to  Bj/ai;  nor  does  the  rule  call  on  him  to  answer  (a),    of  HATniLo 
[Coleridge  J.  It  would  be  hardly  just  that  we  should 
decide  behind  his  back  that  an  order  on  which  he  has 
been  acting  is  illegaL]     Then,  the  first  document  in 
question  is  not  such  an  order  as  can  be  brought  up 
by  certioiarL     Stat  8  &  9  Vict.  c.  100.^  under  which 
it  18  made,  provides  for  the  removal  and  protection  of 
lonatics,   enacting,  in  sect.  48,   as  to  paupers,  that 
n(me  "  shall  be  received  into  or  detained  in  anj  li- 
^^^  house,  or  any  hospital,  without  an  order  and 
Btitanent  according  to  the  form  and  stating  the  par- 
^icdm  required  in  schedule  (D.)  annexed  to  this  act, 
^"^  the  hands  of  one  justice  or  an  officiating  clergy- 
^"^f  with  the  relieving  officer  or  one  of  the  overseers 
^  the  union  or  parish  from  which  such  pauper  shall 
^  8ent:"  "nor  without  a  medical  certificate  accord- 
S  to  the  form  in  the  said  schedule : "  "  and  every 

''^^n  who  shall  receive  any  pauper  into  any  such 

^^i8e  or  hospital  as  aforesaid  without  such  order  and 

^ical  certificate  as  last  aforesaid  shall  be  guilty  of 

^^^isdemeanor."     The  document  is  called  an  order; 

^^    it  is  only  a  compliance  with   certain   directory 
Visions.     The  act  does  not  confer  power  to  remove 
detain  a  lunatic;   that  might  be  done  at  common 
:  it  merely  imposes  a  penalty  on  the  keeper  of  a 

^^^Xiaed  house  if  he  receives  a  lunatic  without  certain 

'^^liminaries:    and  the  order,  with  the  annexed  cer* 

(a)  Bovill  stated  that  he  was  not  instructed  on  behalf  of  Byas* 
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ToiunuXiF.    tificate,  18  a  protection  to  the  house-keeper  against 
^        *■'      the  penalty.     The  order  itself  is  merely  a  direction^ 

The  Qniiif     ^^  rather  a  permission ;  and  no  person,  except  JByas  and- 
Cbur^wardens  the  lunatic,  has  any  concern  in  quashing  or  upholding 

oTHATriiu)  it:  no  parish  is  interested.  In  ShuHlewarMB  Ckue (a) 
this  Court  evidently  was  of  opinion  that  the  cknses  of 
the  statute  respecting  lunatics  who  were  not  paupors 
(sects.  45,  46)  were  directory  as  to  the  statements  to 
be  made  in  the  order.  Byas  is  called  upon,  many 
months  after  the  making  of  the  order  on  him,  to  remst 
a  motion  which  would  render  him  liable  to  punishment 
for  a  misdemeanor.  Though  there  is  no  statutoiy 
limitation  of  time  as  to  such  orders,  the  rule  ought  to 
be  the  same  as  that  which  is  laid  down  for  removing" 
orders  of  justices,  by  stat.  13  6r.  2.  c.  18.  s.  5.  Then, 
if  the  first  order  is  not  removeable,  the  parties  sup- 
porting the  orders  are  entitled  to  judgment  as  to 
that :  the  second  and  third  are  not  connected  with  it. 
[Patteson  J.  They  are  by  recital.]  The  first  is  an 
order  under  stat.  8  &  9  Vict  c.  100.,  independent  of  the 
subsequent  ones,  which  are  under  stat.  8  &  9  VicL  e. 
126.  It  is  the  authority,  and  the  only  one,  under 
which  the  keeper  of  the  licensed  house  is  entitled  to 
charge  the  parish  for  maintenance.  The  orders  of  Me^ 
10th  do  not  depend  upon  the  first ;  they  redte  a  pre- 
vious order  as  a  correct  one;  and  it  will  not  be  as- 
sumed that  a  bad  order  is  intended  (b).     [^Pattesan  J. 

(a)  9  Q.  B.  651. 

(6)  Bovill  likewise  argued  that  the  objections  to  the  order  of  Deettmber 
1st  were  groundless ;  and  that,  at  all  erents,  it  wai  confomnable^  in  ererr 
material  respect,  to  schedule  (D.)  of  sUt  8  &  9  Via,  c.  lOa  JkOiemn 
J.  observed  that  the  words  of  that  form,  « officiating  dei^gyman  of  the 
parish**  &c.  were  not  pursued.  But,  as  the  Court  held  the  doctiinent 
not  remoTeable,  the  argument  is  not  further  reported. 
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Is  th^re  any  proTiBion  making  it  obligatory  on  the  Queen's  Bench. 
keeper  of  the  house  to  receive  a  lunatic  under  such      ^        *^ 

in  Older  and  certificate  ?]     None  in  this  statute.  ^^  Qobm 

The  Court  then  called  upon  counsel  on  the  other  Churchwardeni 

^  and  Ovcfieen 

lide  to  annie  the  question  whether  or  not  the  first    ^  Hatfiili* 
order  was  removeable  by  certiorari. 

WUtekursi  and  Pashky,  contrd.     The  motion  should 

Ittve  been  to  quash  the  certiorari  as  improvidently 

iined:  that   is    the    constant  [practice;    Regina    y. 

BtAgrham  (a),    Regina    v.    Fordh(xnk(b),    Regina   y. 

Certwortk  (c).   [^Erle  J.  Suppose  a  certiorari  had  issued 

to  king  up  a  bill  of  exchange,  and  a  motion  were! 

mde  to  quash  the  bill ;  would  not  the  course  be  to 

Aduuge  the  rule  ?     Coleridge  J.  Is  not  it  good  cause 

for  not  quashing  an  order,  that,  if  we  did  so,  we 

liMndd  exceed  our  jurisdiction?    Erh  J.  In  Rex  v. 

J^{i)y  where  this  Court  held  that  a  certain  order 

tf  quarter  sessions  was  not  removeable,  the  Court, 

iftermotion  to  quash  the  order,  cdscharged  the  rule 

sod  quashed  the  certiorari  at  the  same  time.     Cole* 

fiJg^  J.   In  Regina  v.   Coles  {e)  the  objection  to  the 

certiorari  was  taken  in  shewing  cause  against  a  motion 

to  quash  the  order:    and  it  was  contended,  but  not 

with  success,  that  the  objection  to  the  writ  came  too 

late:  there,  however,  the   Court  held    the  order   to 

be' judicial      Erie  J.     The  Master  of   the    Crown 

Office  says  that  the  precise  point,  as  to  the  time  of 

taking  the  objection,  was  made,   and  the  suggestion 

oyerroled.] 

(•)  3  0.  B.  776.  788.  (6)  MJ.^  E.  73.  79,  Sa 

(c>  5  0.  B.  SOI.  {d)   CaltL  309. 

(r)  S  Q.  B.  75. 
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Volume  xir.       The  first  document   is   either  framed  under  stat. 

[^^^^']      8  &  9  Vict.  c.  100.,  and  invaUd  under  that  statute ; 

The  QusiN     or  is  a  bad  order  under  stat.  8  &  9   VicL  c.  126. 

Churchwardens  \Pattes(m  J.   In  the  form,  schedule  (D.)  to  the  first 

of  Hatfield    Statute,  the  expression  is  ''  we  "  ''  hereby  request  yoa 


Pktbiiil* 


to  receive :  ^  in  schedule  (E.)  No.  1*  to  stat.  8  &  9  VicL 
c.  126.,  it  is  "we"  "hereby  direct  you  to  receive."] 
In  the  order  of  December  1st,'  1846,  the  word  is 
"  direct."  \^Coleridge  J.  If  there  is  a  disagreement 
as  to  the  weekly  sum,  is  the  keeper  compellable  to 
receive  the  pauper?  And,  if  not,  is  the  document 
addressed  to  him  an  order?  Is  not  the  transaction  a 
contract?]  If  he  obeys  the  instrument^  he  makes  it 
an  order.  \^Coleridge  J.  You  must  contend  that  the 
minister  and  overseer  are  a  court  of  inferior  jurisdic- 
tion.] They  are,  for  this  purpose,  at  least  under  stat* 
8  &  9  Vict.  c.  126.  9.  48.  The  effect  of  the  clause 
is  to  make  those  who  act  under  it  public  officers^ 
where  a  pauper  is  concerned.  [^Coleridge  J.  It  is 
clear,  from  the  language  used,  that  the  present  juxh 
ceeding  has  not  been  taken  under  that  clause^  but  under 
stat  8  &  9  Vict.  c.  100.  s.  48.]  Stat.  8  &  9  Vict 
c.  126.  M.  48.  repeals  the  prior  enactment,  or  engrafts 
on  it  a  new  form  of  procedure.  Were  this  not  so,  the 
justice  or  clergyman,  and  overseer,  might  send  a  pauper 
to  a  licensed  house,  though  there  were  a  lunatic  asylum 
in  the  county  or  borough,  not  full.  [Patteson  J*  Tho 
affidavits  do  not  shew  that  information  was  given  by  an 
overseer  or  medical  officer  to  the  justice,  or  that  the 
justice  called  a  medical  officer  to  his  assistance,  con- 
formably to  stat.  8  &  9  Vict.  c.  126.  s.  48.  In  the  prioi 
statute,  sect.  48  puts  the  justice  or  clergyman  and  th< 
parish  officer  into  the  same  situation  in  which  privatc=3 
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friends  of  the  lanatic  are  under  sect  45.    If  we  misht  QueetCs  SendL 

ri849  1 
remove  orders  under  sect.  48  we  might  also  remove      ^        *-^ 


orders  under  sect.  45.]     The  order  of  December  1st  is     -^^  Qdmw 
before  the  Coorti  either  as  a  judicial  act  in  itself,  or  as  Churchwardens 

and  Oteneen 

aoxDiaiy  to  a  judicial  act:    and  the  former  appears    ofHAniuD 

to  be  the  more  correct  view.     The  words  '^  being 

satisfied"  are  equivalent  to  an  adjudication;   Regina 

y.Lem(a).    The  power  to  receive  and  detain,  under 

Stat  8  &  9  Vict.  c.  100.  s.  48.  and  schedule  (D.)  is 

hssed  npon  the   declaration   that   the   clergyman  or 

jnskioe  is  so  satisfied.    That  is  a  strong  interference 

with  the  liberty  of  the  subject ;   and  the  foundation 

of  it  most  be  something  judiciaL    "  Wherever  a  power 

18  gi?en  to  examine,  hear,  and  punish,  it  is  a  judicial 

power;"  per  Solt  C.  J.  in  Groenwelt  v.  BurweU{b), 

where  it  was  held  that  a  certiorari  would  lie  to  bring 

op  a  condenmation  hj  the  College  of  Physicians  for 

^^  praxis.     In  Sex  y.  Lediard{c)  (which  may  be 

^^)  the  act  done  was  merely  minbterial ;  a  man* 

^'^Quis  would  have  gone  to  compel  the  justice  to  issue  • 

^Qe  warrant.     The  order  here  is  at  least  the  founda- 

^Oii  of  the  orders  of  10th  May,  and  therefore  afiects 

^•^eir  validity;    Begina  v.  Martin {d).     And,   if  the 

^^Qrt  will  look  at  the  first  order  in  examining  into 

^^  validity  of  the  others,  the  question  whether  or 

^^  the  first  should  have  been  brought  up  by  certiorari 

^^^^mes  unimportant. 

^he  Court  then  called  upon 

^.^  ^^>  SA.^JS.  881.  And  lee  Case  of  the  Sherif  of  Middlesex,  IIJ.^E. 
^    S87. 

^^>  1  StIL  144.  20a  396.  (c)  Sayer*t  Rep.  6. 

^^3  Nota  (a)  to  Taylor  t.  CUmton,  2  Q.  B,  1037. 

T0L.X1Y.  N.  8.  T 


PXTIKXL. 
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Volume  XIV.       BoviUy  in  support  of  the  orders  of  10th  May.    Nol 
^        '-^      should  have  been  given  to  By  as,  the  proprietor  of 
The  Qirnir    asylum.     And  there  should  have  been  separate  n 

Cburcfawirdenf  to  quash  the  several  orders. 

aod  Orenetn 

ofjlAiriKLD  Afi  to  the  objections  to  the  orders.  Stat.  8  &  9  F 
c.  100.  contains  provisions  affecting  the  managemew 
private  lunatic  asylums.  The  statute  of  the  same  i 
sion,  8  &  9  Vict  c.  126.,  must  be  taken  in  connect 
with  it  The  latter  statute  is  especially  directed  to 
case  of  pauper  lunatics,  and  to  providing  asylums 
counties  and  boroughs.  It  empowers,  by  sect.  48, 
overseer,  with  the  clergyman  or  justice,  to  act  in  ( 
tain  cases,  as  the  previous  statute  does :  and  it  gi 
juris^ction,  by  sect.  58,  to  two  justices  of  the  cou 
in  which  the  asylum  or  the  parish  from  which 
pauper  is  removed  is  situate  to  inquire  into  and 
judicate  upon  the  settlement  of  any  pauper  lunatic  c 
fined,  or  ordered  to  be  confined,  in  the  asylum.  Tl 
is  nothing  to  restrict  this  enactment  to  the  case 
lunatics  sent  to  the  asylum  under  the  provisiom 
chapter  126.  Therefore,  the  removal  is  good  us 
sect.  48  of  chapter  1 00.  Nor  would  the  jurisdictioi 
the  justices  be  affected  by  the  fact  that  the  lun 
had  been  sent  irregularly :  the  jurisdiction  arises  u 
the  fact  of  the  lunatic  being  confined  or  ordered  to 
confined.  Now,  on  the  face  of  the  two  orders  of  1 
May,  it  appears  that  the  justices  are  justices  of  JEs 
in  which  is  situate  the  parish  of  Little  Baddow,  whe 
the  pauper  is  sent  They  recite  a  good  order 
the  clergyman  and  overseer.  If  the  orders  are  I 
they  may  be  contested  by  appeal  against  the  ordei 
maintenance;  Ex  parte  Monkleigh{a).     The  first 

(a)  5  Dowl,  jr  L.  404. 
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Kcond  points  do  not  arise  except  upon  the  affidavits :  Qusen's  Bench. 
I«it,  the  jurisdiction  to  make  the  orders  existing,  the      L^        -» 
^fidayits  cannot  be  looked  at     The  third  point  is,  that     The  Qomk 
the  £i8t  order  of  10th  May  was  made  without  notice  to  Churchwardens 
tlie  parish  of  Hatfield  Peverel,  or  the  union  in  which  it    or  Hatfikld 
i.       [Pattesan  J.  There  is  nothing  in  that  (a).]     As  to 
the    fourth  point:  the  jurisdiction  to  order  payment 
iriflcs  under  sect  62  of  stat  8  &  9  Vict.  c.  126.,  as 
the  jurisdiction  to  adjudicate  on  the  settlement  arises 
nider  sect  58.   >  It  is,  however,  contended  that  the 
order  of  maintenance  is  bad,  because  the  recital  of  the 
earlier  order  of  10th  May  does  not  shew  when  the 
pAuper  was  settled  in  Haffield  PevereL    But  the  statute 
does  not  require  this.    It  is  sufficient  that  the  settle- 
ment at  the  time  of  the  adjudication  should  be  stated ; 
bectose  that  must  be  the  same  as  the  settlement  at  the 
^xne  (ji  the  order  for  payment,  inasmuch  as  no  settle- 
iQCDt  could  be  acquired  while  the  pauper  was  in  the 
^faun.    The  fifth  point  is  that  the  order  as  to  future 
<!Wges  is  uncertain.     Sect.  62  requires  the  justices  to 
wder  payment  "  of  the  reasonable  charges  of  the  future 
lo^ng"  &C.     The  order  finds  that  11 5.  per  week  ap- 
pcvB  to  the  justices  a  reasonable  charge  in  that  behalf, 
and  directs  payment  of  that  sum,   **  or  such   other 
weekly  sum  as  the  proprietor  of  the  sidd  house  shall 
hereafter,  and  from  time  to  time,  reasonably  charge." 
The  justices  could  do  no  more  than  fix  the  sum  which 
a{)peared  reasonable  at  the  time  being :  they  could  not 
foresee  the  price  of  provisions,  and  other  circumstances, 
whieh  might  make   what  was  now    reasonable   un- 

(a)  See  Ex  parte  Morddeigh^  5  DowL  $>  JL  404. 
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Foiume  XIV.   reasonable  hereafter*     If  the  proprietor  demanded  a 

ri849.1  .  . 

^  sum,  and  the  parish  officers  were  indicted  for  refusal  to 

The  QuMN    pj^y  j^^  j^  would  be  for  a  jury  to  say  whether  the  Bum 
Churchwardeni  demanded  was  reasonable.    Even  if  this  were  a  eood 

and  Overseen  ^ 

of  Hatfxxld  objection,  it  would  only  make  the  order  bad  for  part ; 
the  residue  would  nevertheless  be  valid ;  Rex  v.  MauU 
den  {a).  The  sixth  point  is  not  borne  out  by  the 
order:  the  instruments  referred  to  stated  the  facts; 
and  the  order  is  founded  on  the  instruments.  [The 
counsel  supporting  the  rule  abandoned  the  seventh 
point  (&)•]  As  to  the  eighth  point :  First,  the  statute 
does  not  require  chargeability  or  residence:  it  is 
enough  that  the  pauper  lunatic  is  found  in  the  parish 
from  whence  be  is  removed.  Secondly,  it  was  not 
necessary  to  negative  the  existence  of  a  county  asylum : 
the  jurisdiction  attaches  upon  the  pauper  being  found 
in  the  private  asylum,  whether  there  was  a  county 
asylum  or  not.  If  the  affidavits  are  resorted  to,  they 
shew  that  in  fact  there  is  no  county  lunatic  asylum  in 
Essex. 

JVhitehurst  and  Pashlej/,  contrd.  It  was  not  neces^ 
sary  to  give  notice  to  the  keeper  of  the  asylum^  the 
only  question  being,  which  of  the  two  parishes  is  to 
pay.  One  rule  is  sufficient :  that  is  the  opinion  of  the 
officers  of  the  Crown  Office.  But  it  is  sufficient  that 
the  last  order  is  properly  brought  up :  the  others  are 
brought'up  merely  ex  abundanti  cautel^ 

As  to  the  first  two  points:  the  question  bdngen* 
tirely  one  of  jurisdiction,  affidavits  as  to  the  facts 
necessary  to  raise  the  jurisdiction  may  be  received; 

(a)  S  B.4;  C.  78.  (6)  See  Begina  t.  T^rwkUit  IS  Q.  B.  S93. 
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Segma  t.  Bolton  (a).    They  shew  that>  even  under  Queen*t  Benek. 
staL  8  &  9  Viet  c.  100.  *.  48.,  the  removal  is  without      ^^^^^'^ 
jniisdiction,  there  having  been  no  order  either  by  a     "^^  Qvnv 
jTwdco  or  a  clergyman  officiatmg  in  the  parish.     As  Churchwardens 

^  ^  and  Ofeneen 

to  the  fourth  point.     The  order  of  nudntenance  ought    of  Hattisld 
to  shew  jurisdiction  on  the  face  of  it.     Now,  if  it  be 
defended  as  warranted  by  stat   8  &  9  Vict  c.  100. 
<;48.,  the  answer  is  that  under  that  statute  there  is  no 
power  to  order  payment  at  alL     The  question  there- 
foe  18  whether  jurisdiction  is  shewn  under  c.  126. 
for  this  purpose,  it  ought  to  appear  that  the  pauper 
m  phoed  in  the  asylum  under  the  provisions  of  that 
BfaMe.    Now,  sect.   48  of  stat  8  &  9  Vict  c.  126. 
leqnires  the  order  of  a  justice,  except  in  the  case 
where  the  lunatic  cannot  be  taken  before  the  justice ; 
od  then  the  justice  or  clergyman,  bemg  satisfied  by 
pmoDal  examination,  may,  subject  to  certain  other 
'Bgolations,  mak^  the  order.    But  here  no  order  of  a 
Jiutioe  appears;  and  there  is  no  finding  that  the  lunatic 
^d  not  be  taken  before  a  justice.     In  sect.  57  of  stat* 
8  i  9  Viet  c.  126.  the  case  of  lunatics  **  confined  under 
^provisions  of  this  act"  is  alone  contemplated ;  sect  58 
V  a  continuance  of  sect  57,  and  gives  the  power  to  in- 
9^  into  the  settlement  in  the  same  case  only :  and 
*^62  authorizes  the  order  of  maintenance  only  '*  in 
mh  case,"  that  is,  where  there  has  been  an  adjudi- 
cation under  sect.  58.     This  is  a  fatal  objection  on 
certiorari,  as  much  as  if  it  did  not  appear  that  the  right 
parties  had  applied :  the  objection  prevailed  on  certio- 
rari in  Regina  v.  Smith  (i),  though  it  was  not  suggested 

(a)  I  Q.  B.  ^6.  {b)  7  Q.  B,  543. 
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V0hmu  XIV.   that  the  application  was  not  properly  made  in  fact,  ai 
^        '-^      though  a  previous  case^  Regina  v.  Ard8ley(a),  a 


TImQijbiv    peared  at  first  sight  adverse  to  the  decision.     Tl 
caioicbwurdeni  ^ords  of  sect.  62  of  Stat.  8  &  9  Vict  c.  126.,  **  aft 

and  Ovwwerf 

of  HAvnEU)    any  lunatic  shall  have  been  sent  to  an  asylum,''  mi: 
FsfuUi. 

be  read  as  if  the  words  were  '^  legally  sent ; "  JUgi. 

V.  Justices  of  Cornwall  (b)  (under  the  former  statal 

9  G.  4.  c.  40.  s.  42.).     So  a  plea  of  No  award  mea 

No  legal  award ;  Fisher  v.  Pimbley  (c).     It  should  ha 

been  shewn  when  the  pauper  was  settled  in  Hatfit 

PevereL     [JSrle  J.  It  is  shewn ;  the  time  spoken  of 

the  time  of  abjudication:  change  the  tense,  and  tl 

words  become  unintelligible.]     As  to  the  fifth  obje 

tion :  it  is  suggested  on  the  other  side  that  the  reasa 

ableness  of  such  sums  as  the  proprietor  may  hereaft 

demand  may  be  inquired  into  by  a  jury  on  the  trial 

an  indictment  for  non-payment     This  would  be  vei 

inconvenient,  and  inconsistent  with  general  principle 

In  Regina  v.  Long  {d)  it  Vas  held  that  an  order  mai 

for  costs  of  an  appeal  by  the  Quarter  Sessions  con 

not  be  enforced  unless  the  Court  fixed  the  sum  duri] 

its  sittings :  Sellwood  v.  Mount  (e)  is  to  the  same  i 

feet     The  sum  to  be  paid  on  a  filiation  order  mi: 

be  specified  therein ;  2   Nol.  P.  L.  303  (4th  ed.> 

has  been  held  that,  if  the  Sessions  order  a  sum  mai 

festly  unreasonable  to  be  paid  upon  a  filiation  ord( 

this  Court  may  quash  it :  but  no  other  authority  th 

the  Sessions  can  fix  the  sum  ;  Rex  v.  Perkasse  (g). 

similar  point  seems  to  have  arisen,  but  not  to  ha 

(a)  5  Q.  B.  71.  (6)  2  DowL  j-  i.  775. 

(c)  11  East,  188.  See  Regina  t.  Grant,  ante,  p.  43. 

(d)  1  Q.  B.  740.  (e)  1  Q.B.  726. 
(g)  1  Sid,  363. 
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.deeided.    in  ShermcaCs    Case  (a\     What  is  a  Qm«»'«  Benek, 
^eaaonaUe  timo  for  tenant  at  will  to  remove  his  goods      ^        '-^ 
after  the  determination  of  the  will>  is  matter  of  law ;     ^^  Qi^un 
Co.  Ul  56.h.;  and  so,  aocording  to  the  same  authority,  Chur^wwtJent 
is  tlie  reasonableness  of  fines,  customs  and  8ervioes(&).    of^AmMhD 
[I\dtttom  J.  It  does  appear  that  an  order  framed  in 
diiia  way  may  provoke  continual  litigation ;  on  the  other 
Wnd,  what  is  reasonable  at  one  time  may  cease  to  be 
^     afterwards.]      The  difficulty   may  be  avoided  by 
dneeting  a  specific  sum  to  be  paid  till  it  shall  be  other- 
ordered  by  competent  authority.     The  visitors, 
sect  40  of  Stat.  8  &  9  Vict  c.  126.,  may  fix  the 
^v^c^ddy  expenses  of  each  pauper.    [Patteson  J.   Per 
Iks^fs  it  may  be  said  that  this  is  the  meaning  of  the 
y^<MdB  **  reasonable  expenses."     Erk  J.    Is  not  the 
for  non-payment  ratiier  distress  or  an  action, 
sect  68,  than  indictment?]    There  might  be 
^'KMliotment  also ;  note(4)  to  Bex  v.  Dickenson {c).    And 

under  sect  68  must  be  for  a  specified  sum, 

**  the  money  so  ordered  to  be  paid."    There  is  no 

prescribed  for  afiearing  die  amount :  tiie  avowry 

^^*"der  such  a  distress  must  state  a  particular  sum.     As 

the  sixth  point.  Day  v.   King  (d)  is  a  conclusive 

^othority  against  the  validity  of  the  order.     As  to  the 

^^th  point,  sect  48  of  stat   8   &  9   Vict.  c.  126. 

^'^^ttws  that  such  pauper  lunatics  only  as  are  chargeable 

^*^  the  subject  of  the  statute.     And  the  sending  to  a 

^v«te  asylum  is  permitted,  by  sect  64,  only  where 

^)<^cv6  is  no  county  asylum,  or  under  special  drcum- 

*^*i^  to  be  stated  in  the  order:   whereas  there  is 

(«)  I  Vent.  2ia 

(M  See  SUviup  t.  Macdanaidt  6  AL  i  G.  59S.  606. 

(0  I  Wnu.  Sound.  135 b.  {d)  $A^  E.  359. 
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roums  xiK   no  each  statement  here;  and  that  this  makes  the  ordor 
'■        '■'      of  removal  bad  appears  firom  Regina  y.  EUis{a\    [/%*- 


The  Qgsxv  tet€n  J.  That  was  a  decudon  upon  an  appeal  against 
Chmrchwardeu  the  Order  of  removal :  but  can  we  entertain  that  ob- 
of  Hattbld  jection  on  a  certiorari  bnngmg  up  the  order  of  main- 
tenance? BovilL  Regina  v*  JSBis{a)  was  decided  on 
Stat.  9  G.  4.  c.  40.  s.  38.,  the  provisions  of  which  are 
much  more  limited  than  those  of  staL  8  &  9  Viet 
c  126.  9.  64.] 

Cur.  adv.  wdL 


Patteson  J.,  in  Michaelmas  vacation  {July  6th% 
1849,  delivered  the  judgment  of  the  Court 

In  this  case  the  substantial  question  was,  whether  an 
order  for  expenses  under  stat.  8  &  9  Vict  c.  126*  s.  62. 
is  valid  in  respect  of  a  pauper  lunatic  received  into  a 
licensed  house  for  the  reception  of  lunatics  under  an 
order  of  a  clergyman^and  overseer  pursuant  to  stat. 

&  9  Vict  e.  100.  s.  48.,  without  an  application  to  a 
justice  under  stat  8  &  9  Vict  c.  126.  s.  48.  We  are 
of  opinion  that  it  is. 

As  the  two  statutes  were  passed  nearly  at  the  same 
time,  they  ought  to  be  construed  as  intended  to  come 
into  operation  together:  and  in  that  case  the  legisla- 
ture, in  passing  the  later  act,  had  under  its  notice  that 
pauper  lunatics  might  be  sent  to  a  licensed  house  under 
stat  8  &  9  Vict  c.  100.  s.  48.  The  enactment  of  the 
later  act,  in  sect.  62,  is  general,  applying  in  terms  to 
any  lunatic  that  shall  have  been  sent,  whether  under 
the  later  statute  or  any  other,  and  repeats  a  descrip- 
tion  which  had  been  used    in  many  sections   of   the 
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^^i&o  statute  oomprising  two  classes ;  viz.  paupers  sent  Quein*i  Bench. 
fi^wa  t  parish,  and  panpers  sent  at  the  instance  of  some      ^        '-^ 
^^ogjmuBi  or  officer  of  a  parish,  within  which  latter     ^*  Qvmek 
^•88  Ae  pauper  in  question  clearly  falls.  Churcbw«rden« 

XUs  question  being  disposed  of  in  the  affirmative,    of  HATniLo 
^  qtuntions  of  form  remain. 

As  to  the  instrument  under  which  the  pauper  was 

'^^  it  appears  to  be  in  the  nature  of    a  certificate 

^uivalent  to  that  which  is  given  by  a  friend  or  rela- 

^  in  the  case  of  a  lunatic  not  chargeable,  and  not  of 

^^  a  judidal  nature  as  to  be  removable  by  certiorari : 

^  it  further  appears  to  us  that  this  objection  to  the 

^"^^^uig  of  the  writ  is  available  in  shewing  cause  against 

9^>a4iiiig  an  instrument  brought  up  by  it.    Even  if  it 

'^^  before  us  regularly  by  affidavit,  it  would  be  suf- 

^^^ieQt  to  render  valid  an  order  of  maintenance  in  as 


it  18  requisite  to  shew  that  the  pauper  was  sent 
the  instance  of  some  clergyman  or  officer  of  the 
With  respect  to  its  sufficiency  as  a  compli- 
^*^ce  with  Stat  8  &  9  Vict.  c.  126.  s.  48.  it  is  not 
^^cessaiy  to  decide. 

-Ab  to  the  objection  that  the  facts  essential  to  au- 
^l^oxise  an  order  for  expenses  are  stated  by  way  of 
^^^^tal,  that  is  a  sufficient  statement ;  and  the  decision 
the  recital  of  a  complaint  containing  the  essential 
is  not  a  recital  of  the  essential  facts  has  no  ap- 
plication. 

-As  to  the  objection  that  the  order  is  for  the  payment 

^f  111.  per  week,  as  the  reasonable  charges  at  present, 

^r  SQch  sum  as  may  be  reasonably  charged  hereafter,  it 

^^ould  be  borne  in  mind  that  the  reasonable  charge  for 

ttie  maintenance  may  probably  vary ;  that,  in  respect 

^f  lunatics  in  the  county  asylum,  provision  is  made  by 
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r^ume  xir.    this  statute  for  alterbg  the  charge  from  time  to  time ; 

'•^      that  under  stat  9  G.  4.  c.  40.  i.  31.  provisioii  was  also 

The  ^iiw     xnaAd  for  orders  varying  the  charge  from  time  to  time ; 

Cburchwardent  ^nd  that  the  form  of  enactment  is  here  altered*  and 

and  Ovtrwert 

of  Hatfield  the  power  to  make  subsequent  orders  is  not  expressly 
given.  There  is  therefore  reason  for  providing  for  a 
variation  in  the  charge.  The  order  decides  the  amount 
that  is  reasonable  under  present  drcumstancesy  and  pves 
a  power  for  future  variation.  The  suggested. evilf  of 
raising  the  question  of  reasonableness  by  indiotmenty 
does  not  press,  as  the  68th  section  provides  for  the 
recovery  of  the  money  ordered,  either  by  distress  or 
action :  and,  if  either  party  chooses  to  raise  the  ques- 
tion by  action,  there  would  be  no  particular  incon- 
venience in  settiing  by  a  verdict  the  reasonable  expenses 
of  a  lunatic 

Rule  dischai^ed  with  costs  (a). 

(a)  See  the  next  fire 


Saturday, 
November  17th, 


The  Queen  against  The  Inhabitants  of  Wolveb- 

HAMPTON. 


Sect.  58  of  Stat    IJ'UDDLESTON,  in   last   Hilary  term,  obtained 
c.?26. 'which  ^  ^^  Calling  ou  the  prosecutors  to  shew  cause 

empowers  jus-    yf\^j  j^  original  order  made  by  two  justices  of  Zox- 

into  and  ad- 
judicate upon  the  settlement  of  «  any  pauper  lunatic  confined  or  ordered  to  becoofinsd*'  ia 
a  lunatic  asylum,  authorises  the  proceeding  only  during  the  time  while  the  pauper  remains 
in  confinement,  and  the  time  between  the  order  for  his  being  confined  and  the  beginning 
of  his  confinement. 

And,  if  an  order  for  maintenance,  under  sect.  62,  be  made  on  a  parish  as  the  last  place 
of  a  pauper  lunatic's  settlement,  and  the  abjudication  has  taken  place  after  the  pauper  wai 
discharged  from  the  asylum,  the  order  is  bad,  though  the  discharge  was  within  twelve 
months  from  the  beginning  of  the  confinement. 

Semble,  per  Colertdge  J.,  that  an  order,  under  sect  62,  directing  payment  of  the  eipenses 
of  examining  and  eontejing  the  lunatic  to  thej  asylum,  may  be  made  more  than  twelve 
months  afler  those  expenses  have  been  incurred. 


XIII.  VICTORIA. 


319 


The  QuHN 

T. 

The  Inhabit- 
ants of 

WOLTII- 
HAMRON. 


^••ktre  (m  8th  July  1847,  and  on  order  of  the  Sessions,  Q^eenU  Bench. 

184-P 
^Id  at  Salford,  in  and  for  Lancashire,  on  25th  Octo- 

^  1847,  confirming  the  said  original  order,  should  not 

^  severaUy  quashed  for    the    insufficiency  thereof. 

*^^  two  orders  had  been  brought  up  by  certiorari. 

Hie  (nnginal  order  was  as  follows. 

*  CoQiitjr  of  Ltmeoiier,  to  wit.*'     At "  &c  *'  in  Saffbrd^  in  the  county 
^-^caeufer,  the  8th  day  of  Jufy,  a.  d.  1847. 

^^Wi«n  benlofore,  to  wit"  14tb  May  1846,  «one  Samuel  Wedge,  a 
^■Bpcr  hmatiey  wai,  puiBuant  to  the  statute  in  such  case  made  and  pro- 
^'^^^  ma/tf  to  wit  fVom  the  township  of  Manchesier  in  the  county  of 
•***tKr,  to  an  asylom,  registered  hospiul  or  licensed  house,  to  wit  to 
^^  ^sylon  dtuate  at  Lancatter  in  the  said  county,  and  was  then  receiTed 
^^  tht  aid  asylum,  and  toos  coffined  therein  from  the  md  14IA  day  of 
<o  lAc  5tA  day  ef  January  last :  And  whereas  afterwards,  by  an  order 
Qg  date  this  RM  day  ofjufy,  a.  d.  1847,  and  made  on  the  same  day 
year  last  aforesaid,  to  wit  at  Salford  in  the  same  county,  under  the 
and  seals  of  Jamet  Heywood  and  John  Gibson  Whitaker,  Esquires, 
^^^  of  Her  Bfajesty*s  justices  of  the  peace  in  and  for  the  said  county, 
^^^H  which  said  county  the  said  asylum  then  was  and  still  is  situate : 
Qg  that  they,  the  said  last  mentioned  justices,  had,  on  the  day  and 
and  at  the  place  last  aforesaid,  inquired  into  the  last  legal  settlement 
^^^  said  Samuel  ffedge,  such  pauper  lunatic  as  aforesaid,  and  had 
I  tied  satisfisctory  evidence  as  to  the  said  settlement  of  the  said  S»  W. ; 


~^^»  the  said  last  mentioned  justices,  did  thereby,  in  due  form  of  law,  find 
*^^   Adjudge  that  the  last  legal  settlement  of  the  said  S,  W,  was  in  the 


township  or  place   of  Woherhampton  in  the  county  of  Stafford, 

whereas  the  said  parish,'*  &c.  *'  of  Wolverhampton,  in  the  said  recited 

mentioned,  was  and  is  a  township  different  from  the  township  from 

^^b  the  said  8,  W.  was  sent  to  the  said  asylum :  Now  we,  the  under* 

^Kvied,  two  of  Her  Majesty*s  justices  of  the  peace  of  and  for  the  said 

^^*^>>ty  of  Jjoncatler,  from  a  part  of  which  said  county,  to  wit  the  town- 

^^P  of  Manchesier,  the  said  S,  W,  was  sent  to  the  said  asylum  as  aforesaid, 

^P^si  dne  proof  upon  ooth  before  us  now  here  had  and  taken,  and  upon 

V'oduction  before  us  of  the  said  recited  order,  Do  find  and  adjudge  that 

ui  and  singular  the  premises  are  true,  and  that  The  Manchester  Union,  in 

^^  laid  county  of  Lancaster  (which  said  last  mentioned  Union  includes 

^"^0  it  the  said  township  of  Manchester,  from  which  the  said  S,  W,  was 

**^  to  the  said  asylum  as  aforesaid),  has  paid  and  incurred  the  sum  of 

^  19t.  4d  for  expenses  in  and  about  the  examination  of  the  said  S.  W., 

^  kii  conveyance  to  the  said  asylum;  and  that  the  treasurer  of  the 

^^^ivdians  of  the  taid  Manehester  Union  has  paid  to  the  treasurer  of  the 
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Volume  XIV,    M>d  aiylum  the  fum  of  12iL  15c  6dL  for  the  rmonable  ehtrgei  (inenmd 
1849*  within  twelve  calendar  months  previous  to  the  date  and  making  of  thia 

our  order)  for  the  lodging,  maintenance,  medicine,  clothing  and  can  of 


WOLTII. 

HAMrroir. 


The  QuiEN  D^  ^^  g^  ^^  !„  ^  ^^  asylum.  We  do  therefore,  pumiaot  to  tlio 
The  Inhabit-  >^lute  in  sudi  case  made  and  provided,  hereby  order  and  direct  that  tlio 
jsnts  of  treasurer  of  the  Guardians  of  The  Wolverhampton  CTmoa,  in  the  county  of 
Stafford  (which  said  last  mentioned  Union  includes  within  it  the  nid 
township  of  Wolverhampton  in  which  said  township  the  said  8,  Wi  has 
been  adjudged  to  be  settled  as  aforesaid),  do  forthwith  pay  unto  the 
treasurer  of  the  Guardians  of  the  said  Union  ofManeketter  the  said  lam 
of  9il  19s.  4d.  for  all  expenses  incurred  by  and  on  behalf  of  the  said  lait 
mentioned  Union  in  and  about  the  examination  of  the  said  Samtitl  Wedge^ 
and  his  conveyance  to  the  said  asylum,  and  do  also  forthwith  pay  unto 
the  said  treasurer  of  the  said  Manchetter  Union  the  said  further  sum  of 
12/.  15s.  6d,  the  amount  of  all  moneys  paid  as  aforesaid  by  the  said  last 
mentioned  treasurer  to  the  treasurer  of  the  said  asylum  for  the  teaaon* 
able  charges  of  the  lodging,  maintenance,  medicine,  clothing  and  care  of 
the  said  S.  W, ;  which  said  charges  have  been  incurred  within  Cwdve 
months  previous  to  the  date  and  making  of  this  our  order.** 

The  order  of  the  Sessions,  held  by  adjoumment  on 
25th  October  1847  for  Lancashire,  confirmed  the  siud 
original  order. 

Pashley  now  shewed  cause.  The  first  question  is, 
whether  an  order  for  the  payment  of  the  expenses  of 
maintaining  a  lunatic  pauper  in  an  asylum  to  which  he 
has  been  removed  can  be  legally  made  on  the  pariah  of 
his  settlement,  not  being  the  parish  whence  he  was 
removed,  when  he  has  been  discharged  from  the  asylum 
within  twelve  months  of  his  being  removed  to  it,  and 
the  settlement  has  not  been  adjudged  till  after  the 
discharge.  Under  stat.  17  C  2.  c.  5.  s.  20.,  a  lunatic 
might,  by  order  of  two  justices,  be  confined  in  the 
county  or  precinct  wherein  he  was  found,  if  be  was 
settled  in  any  place  in  the  county ;  if  not,  he  was  to  be 
sent  to  the  place  of  his  last  legal  settlement,  and  con- 
fined in  the  county  or  precinct  wherein  it  was  situate ; 
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1849. 


tharges  of  removal  and  maintenance^  two  justices  were  _ 

to  make  an  order  for   payment  upon  the  parish  of-     ^**®  Qu««» 

Seen  of  the  pkce  of  settlement.     Stat  48  G.  3.  c.  96.    The  inhabit. 

'^    ^  ants  of 

^  17.  made  a  similar  provision  for  the  maintenance  of      Woltbk. 
tiie  loDotics  in  county  asylums.     This,  in  cases  where 
^  oonntj  asylum  had  been  established  under  the  last 
^nentioned  act,  was  extended  to  licensed  lunatic  asy- 
iimis  by  Stat  59  G.  3.  c  127.  s.  1.    Stat  5  G.  4.  c  71. 
'*  3*  aothorised  two  justices,  in  cases  where  a  lunatic 
'  aliall  be  by  the  order  of  two  justices  confined  in  any 
-'^'mtic  asylum,"  to  inquire  into  and  adjudicate  upon 
^e  place  of  last  legal  setUement,  and  forthwith  to 
^'^^e  an  order  on  the  parish  officers  of  such  place  for 
'^^.yxnent  of  weekly  maintenance.     This  enactment  did 
^ot  enable  justices  to  make  a  retrospective  order  ;  Bex 
^*   JUiauIden  (a).     Stat  9  G.  4.  c.  40.  s.  1.  repealed  the 
^^^tutes  before  mentioned.    By  sect.  38  of  this  statute, 
justice  might  order  the  overseers  of  a  parish  where- 
a  chargeable  lunatic  to  bring  him  before  two  jus- 
1^  who  were  authorised  to  remove  him  to  the  county 
^^^Uitic  asylum  if  there  was  one,  but  otherwise  to  a 
'"^^^ensed  asylum;  and  they,  or  any  other  two  justices 
the  county,   might  make  an   order  on  the  parish 
of  the  place  where   the  last  legal  settlement 
^^ould  be  adjudged  to  be,  for  payment  of  all  reason- 
^^le  charges  of  conveying  the  lunatic  to  the  asylum, 
^x^d  of  a  weekly  sum  for  maintenance.       Sect.  42 
^^thorised  an  inquiry  at  any  time  into  the  last  legal 
Settlement  of  a  pauper  confined  in  a  lunatic  asylum. 
Sect  44  placed  dangerous  lunatics,  unless  their  estates 

(a)  8  J7.  jr  C  78. 
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were  more  than  sufficient  to  maintun  their  fiuniliea^  on 
the  footing  of  chargeable  lunatics.  These  provisioiis  also 
gave  no  power  to  make  a  retrospective  order;  lUx  v. 
SL  Nicholas,  Leicester  (a),  Regina  v.  Darton  (b).  In  the 
former  of  these  two  cases  the  pauper  appears;  to  have 
been  in  the  asjlum  when  the  order  of  maintenance  was 
made.  Afterwards  stat.  8  &  9  Vict  c.  126.  passed ;  un- 
der which  the  question  now  arises.  The  intention  of  the 
legislature  clearly  was  to  enlarge  the  powers  before  ^ven. 
Sect.  27  shews  that  they  had  under  consideration  the 
cases  of  curable  lunatics.  The  general  policy  of  all  the 
enactments  has  been  that  the  parish  in  which  the  lonatic 
is  found  shall  not,  unless  it  be  the  place  of  setdementp 
be  burthened  with  the  charge  of  maintenance :  and^  in 
further  pursuance  of  tins  policy,  it  has  been  recently 
enacted,  by  stat  12  &  13  Vict  c.  103.  s.  6*,  that,  even 
where  the  lunatic  is  irremoveable  under  the  ordinary 
poor  law  from  the  parish  in  which  he  is  found  by 
reason  of  a  five  years'  residence  within  stat  9  &  10  VicL 
c.  66.  5. 1.,  the  parish,  if  in  an  union,  shall  not  bear 
the  charges  alone,  but  such  charges  shall  be  throvm  on 
the  common  fund  of  the  imion  (c).  Then  sect  68  of  stat 
8  &  9  Vict  c.  126.  (so  far  as  r^ards  the  circumatanoes 
of  this  case)  makes  it  lawful  for  any  two  justices  for 
the  county  ''  &om  any  part  of  which  any  pauper 
lunatic  shall  have  been  sent,  at  any  time  to  inquire 
into  the  last  legal  settlement  of  any  pauper  lunatic  con- 
fined or  ordered  to  be  confined  therein,"  and  to  ad- 
judicate on  the  settlement  If  this  were  to  be  so 
construed  as  to  make  it  the  interest  of  the  removing 
parish  or  the  county  to  have  the  pauper  detained  till 

(a)  S  J.^E.  79.  (b)  18  J.  ^  B.  78. 

(c)  See  Oveneen  of  Wigion  t.  Ooeneert  ofSnaUk,  16  Q.  J9. 49S. 
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lu8  aetdement  oould  be  inquired  into,  the  efiect  would  <?«<*»»«  Bgneh. 
Ic  diteotly  against  the  intention  of  the  legislature.  1_ 


Svery  facility  for  inquiring  into  the  settlement^  before 
^  county  is  burthened,  is  given  by  sect.  59 :  it  oan- 
iiot  be  supposed  that  this  power  was  intended  to  oease 
by  the  mere  departure  of  the  pauper  from  the  asylum. 
The  language  of  sect.  62  is  general :  **  if,  after  any 
iunatio  shall  have  been  sent  to  an  asylum,"  &c,  ^'  it 
^''^  be  adjudged  that  such  lunatic  is  settled  in  a  parish 
^'^fibrent  from  the  parish  from  which,  or  at  the  in- 
^^^tioe  of  some  clergyman  or  officer  of  which,  he  was 
^^At   to  such  asylum,"  &o.,  "  then  and  in  such  case 
^^    fiball  be  lawfuP  for  two  justices  to  make  the  order 
payment.     Sect  65  enables  the  visitors  to  discharge 
lunatio  on  the  undertaking  of  his  friends  that  he  shall 
xxo  longer  chargeable  to  any  union  &c.,  a  provision 
^^^consistent  with  the  doctrine  that  the  mere  discharge 
ises  from  previous  liability  if  the  settlement  has 
yet  been  adjudicated  upon.     Sect.  61  shews  the 
liability  imposed  on  the  parish  from  which  the 
^'^inoval  is  made,  until  there  is  an  adjudication.     To 
the  inference  arising  from  the  words  ^'  at  any 
le^  in  sect  58,   it  will  be  argued  that  this  case  is 
^^Lcduded  by  the  words  **  confined  or  ordered  to  be  con- 
fixkcd  therein."    But  that  is  not  a  description  of  the 
«t»tu8  in  which  the  pauper  is  required  to  be,  for  the 
poipose  of  jurisdiction,  at  the  time  of  the  inquiry  into 
t\ie  settlement :  it  describes  merely  what  preliminary  cir- 
<iuni8tances  must  have  occurred  before  the  inquiry  can 
^  place.     Even  admitting  that  the  word  " confined" 
^ts  the  time  to  the  continuance  of  the  confinement, 
wfi  words  "  or  ordered  to  be  confined "  must  be  ap- 
plicable to  all  the  time  after  the  order.    It  is  true  that 
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the  words  are  not  ''  who  shall  have  been  confined:* 
but  that  is  the  obvious  meaning ;  andj  in  so  coiMAxmag 
them,  the  Court  will  be  acting  on  the  principle  of 
construction  adopted  as  to  stat.  9  &  10  VicL  e.66. 
$.  1.  in  Regina  v.  Christchurch  (a).     Among  other  in- 
stances of  constructions  put  upon  statutes,  enlarging 
the  words  in  order  to  meet  the  intention  of  the  legis- 
lature, are :  in  the  case  of  stat.  8  Ann.  c*  14.    $.  l.^ 
Dixon  Y.  Smiih (Jbl)\  of  stat.  29  C  2.  c.  7.  $•  1.,  lUyma 
T.  Justices  of  Middlesex  (c) ;  of  stat.  6  &  7  fF.4.  e.  38. 
3. 3.,  M^Kenna  v.  Pape  (d).    (He  also  cited  Butter  and 
Baher^s  Case{e\  Eyston  v.  Studd^g),) 

Secondly,  it  is  objected  that  the  order  is  bad,  for  not 
shewing  that  the  expenses  of  examining  the  pauper 
and  conveying  him  to  the  lunatic  asylum  were  ^^  in- 
curred within  twelve  calendar  months  previous  to  the 
date  ^  of  the  order.    But  those  words,  in  sect.  62  (A),  , 


(a)  12  Q.B.  149.  {b)  1  SwanU.  457. 

(c)  5  DmoL  ^  L,  580.  id)  1  H.  L.  Co,  6. 

(e)  3  Rep.  S5a.  S7  6.  (g)  PhwL  459.  407. 

(h)  Stat  8  &  9  Vict.  c.  126.  «.  62.  enacts  that,  where  the  lunatic  is. 
adjudged  to  be  settled  in  a  parish  otiier  than  that  from  which  be  waa  icnfc. 
to  the  asylum,  registered  hospital,  or  licensed  house,  it  shall  be  lawful  for 
two  justices  to  make  an  order  upon  the  treasurer  of  the  union  com- 
prising the  settlement  parish,  or  upon  the  orerseers  of  that  parish,  **  for 
payment  to  the  treasurer  of  the  guardians  or  overseen  of  the  fiiii  men- 
tioned union  or  parish  '*  (Sic ;  but  evidently  meaning  the  parish leoondly 
mentioned)  **  of  all  expenses  incurred  by  or  on  behalf  of  such  union  or 
parish  in  or  about  the  examination  of  such  lunatic,  and  his  conveyance  to 
the  asylum,  hospital,  or  house,  and  of  all  moneys  paid  by  the  treasurer  of 
the  guardians,  or  the  overseers  of  such  first  mentioned  union  or  pariihy  to 
the  treasurer,  officer,  or  proprietor  of  the  asylum,  registered  hoapital,  or 
licensed  house  for  the  lodging,  maintenance,  medicine,  clothing,  and  care 
of  iuch  lunatic,  and  incurred  within  twelve  calendar  months  previous  to 
the  date  of  such  order,  and  also  for  payment  to  the  treasurer,  officer,  or 
proprietor  of  the  asylum,  registered  hospital,  or  licensed  bouse,  of  the 
reasonable  charges  of  the  future  lodging,  maintenance,  medicine,  clothing, 
and  care  of  such  lunatic" 
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^er  cdy  to  the  subject  matter  immediately  preceding,  Q««»*«  Bench. 
^  moneys  paid  bj  the  treasurer  or  overseers  to  the 
^^^^sorer  of  the  asylum.  The  legislature  merely  meant 
^  limit  the  extent  to  which  the  parish  of  the  settlement 
^^^^  be  liable  for  charges  of  miuntenance.  The  word 
*wi  **  joins  the  words  "  incurred  within  "  &o,  to  the 
^<ttd  •'paid." 

-^^uidlestonf  contr^    The  order  does  not  turn  upon 

^  P^Uiper  having  been  "ordered  to  be  confined;** 

^®*^  ^vrords  are  not  used.     The  finding  is^  merely,  that 

^aa  in  actual  confinementi  which  was  terminated  at 

^  ^te  of  the  adjudication ;  so  that  he  was  not  theu 

^^^^Hed.    Ko  power  is  ^ven  to  adjudicate  afterwards: 

^  Hardship,  if  it  be  one,  has  arisen  from  laches  in  not 

^^uiting  earlier  into  the  settlement.    The  legislature 

^^^^iided  that,  as  soon  as  the  lunatic  pauper  was  sent 

*^    the  asylum,  it  should  be  ascertained  where  he  was 

^^ttled,  or  else  ascertidned  that  this  could  not  be  dis- 

^^"^ered ;  in  which  latter  case  the  order  would  be  made 

^^^  the  county  treasurer,  by  sects.  59,  63.    (He  was 

^u  Btopped  by  the  Court) 

CoLESiDOE  J.  I  think  that,  giving  the  words  of 
'^  8  &  9  Vict  c.  126.  a  reasonable  interpretation,  this 
^er  is  not  authorized  by  it.  The  case  may  be  put  as 
^^pending  on  sect.  58  ;  for,  if  the  order  of  adjudication, 
^hich  b  redted,  be  not  warranted  by  that  section,  the 
^'^le  order  of  maintenance  is  clearly  bad.  It  is  almost 
'^tted  that,  if  the  case  stood  merely  on  the  word 

^^'i^ed,''  the  order  could  not  be  sustained,  because 
^^  Would  limit  the  power  of  adjudication  upon  the 
^^lement  to  the  time  during  which  the  confinement 

^Ol,  XIV.  N.  8.  z 
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lasts.  The  question  then  arises  upon  the  woidfl^  '^  or 
ordered  to  be  confined.*'  Do  these  designate  tlie  time 
following  the  order  and  preceding  the  actual  confine- 
ment, or  do  they  designate  the  whole  time  lubsequent 
to  the  order  ?  If  the  latter,  they  comprehend  all  eubse- 
quent  time,  however  remote :  no  limit  is  imposed;  the 
settiement  may  be  examined  into  at  any  time,  though, 
it  is  true,  only  one  year's  expenses  can  be  ordered  to  be 
pud.  On  that  construction,  what  would  be  the  use  of 
the  previous  word  ''  confined,"  which  would  specify  a 
part  only  of  the  whole  time  comprehended  in  the  words 
following  ?  We  must,  therefore,  limit  those  following 
words  to  the  time  preceding  the  actual  confinement; 
and  we  must  hold  that  the  magistrates  had  no  power 
to  inquire  into  the  settiement  after  the  pauper  had 
been  discharged  from  confinement.  It  is  said  that  in- 
convenience will  follow  from  this  construction.  I  own 
I  see  none :  but  at  any  rate  we  cannot  make  the  law. 
As  to  the  second  point,  I  have  heard  only  Mr.  PaMhr 
ley :  at  present  I  think  his  construction  is  right  (a). 


WiGHTMAN  J.  I  am  of  the  same  opinion.  If  there 
be  any  doubt,  it  must  be  founded  on  the  words  "  ordered 
to  be  confined ; "  ivfaether  these  words  authorise  an  in- 
quiry into  the  settiement  at  any  time  whatever  which  is 
posterior  to  the  order.  I  think  that  construction  cannot 
be  put  on  the  words,  any  more  than  it  could  be  said  that 
the  power  of  examining  into  the  settiement  of  a  charge* 
able  pauper  extends  to  all  the  time  posterior  to  any  mo- 
ment  of  chaigeability.  The  words  seem  to  me  to  apply 
to  no  time  later  than  the  pendency  of  the  order. 


(a)  S^  Uf^ina  v,  1Km|(^,  p.  844«»  (K»t. 
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JBblb  J.     The  question  is,  whether,  after  a  pauper  Queen'i  Btnek. 

been  discharged  from  a  lunatic  asylum,  he  answers |___ 

the  words  "  coufined  or  ordered  to  be  confined."     •'*•  ^»«» 
he  eonfined  ?    It  appears  that  he  is  not :  it  seems    '^^  inhabit- 
be  is  neither  lunatic  nor  chargeable.     He  has  once     .Woi.t«b- 
in  confinement ;  but  he  is  not  therefore  properly 
d^»aoribed  now  as  "  confined.''    The  same  observation 
»     sizeable  to  the  words  ''  ordered  to  be  confined : " 
tbey  relate  to  an  order  still  existing  as  an  order,  and 
iLOt  executed.    The  necessary  facts,  therefore,  did  not 
e:acist  at  the  time  when  the  settlement  was  adjudicated 
upon :  and  the  rule  for  quashing  the  order  of  main- 
ce  must  be  made  absolute. 

Eule  absolute  (a). 

(c)  See  the  preceding  and  the  neit  four  cases. 


The  Queen  against  The  Inhabitants  of        ^l^istb. 

Rhtddlan.  ^®^i 

r\lf  appeal,  by  the  overseers  of  the  parish  of  Llan*  On  appeal 

engan  in  Carnarvonshire^  against  an  order  of  two  order  for  main- 
i^^stioes,  made  upon  the  Treasurer  of  the  Guardians  of  lunatic  pauper, 
T%  PwUheH  Union,  the  Sessions  quashed  the  order,  &9VicLc.U6. 
Mbject  to  the  opinion  of  this  Court  upon  a  case,  sub-  p^gj|  ^/ 
fltintiaUy  as  follows.  j"^f**,  ^,  ^ 

^  the  last  place 

of  legal  settle- 
am^  the  gro^idt  of  appeal  stated  a  settlement  by  reason  of  the  pauper's  mother  being 
tttiOti  le  tokd  in  ftoundon  of  afitehM  tenement  situate  in  the  respondent  parish,  and 
fasfhig  readcd  there  for  forty  days  up  to  and  at  the  time  of  the  order,  the  psuper  being 
oaeauuidpated.     It  was  not  stated  whether  the  estate  was  purchased,  or  how  acquired. 
Held  that,  upon  grounds  so  generally  stated,  the  appellants  could  not  prove  that  the  mother 
had  purdMsed  a  freehold  estate  in  the  parish,  and  resided  thereon. 

On  such  an  appeal,  it  is  not  a  good  objection  to  the  order,  that  the  lunatic  pauper  was 
not  brought  before  the  justice  by  warrant  from  him  after  notice  from  the  relieving  officer, 
according  to  stat.  S  &  9  Vid,  c,  126,  «.  48.,  the  enactments  in  that  respect  being  directory 
only,  and  the  justice  Imping  jurisdiction,  in  whatefer  way  such  lunatic  pauper  if  brought 

z  2 


328 


Q.  B.  [HILARY  VACATION, 


Tolume  XIK 
[I860,] 

Tb«  Quixv 

▼. 
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'   On  the  trial  of  the  appeal,  the  following 
were  proved. 
First: 

<*  I,  William  Shipley  Conwy,  Esquire,  one  of  Her  Maj 
the  peace  in  and  for  tbe  county  of  Flinit  liaving  called  t 
a  furgeoDy  and  having  personally  examined  Dinah  Jontti 
chargeable  to  the  parish  of  RhytUQan  in  the  county  of  Fh 
satisfied  that  the  said  2>.  J,  is  an  insane  person,  and  a  pro 
confined :  I  hereby  direct  you  to  receive  the  said  2).  J.,  i 
your  asylum,  hospital  or  house  (there  being  no  county  or 
within  the  said  county  of  Flint).  Subjoined  is  a  statemei 
said  D,  J.  Dated  at  Rhyddlan  in  the  county  of  Flint, 
Jufy,  1846.**  (The  statement  followed.)  Directed  **  tt 
of  Haydock  Lodge  licensed  house,  or  lunatic  asylum,  i 


Second: 

*<  County  of  FUni,  to  wit    To  the  overseers  of  the  p< 
of  Rhyddlan,  in  the  county  of  FUnt.    Whereas  Dinah  , 
residing  in  the  parish  of  Shyddian  in  the  county  of  Fl 
deemed  insane,  was  this  day  brought  before  me,  Williaii 
Esquire,  whose  name  is  hereto  set  and  seal  affixed,  b 
Majesty's  justices  of  the  peace  for  the  said  county  of  F 
of  my  order  for  that  purpose,  by  Richard  Gerard,  relies 
said  parish  of  Rhyddlan,  to  be  examined  touching  the  f 
and,  liaving  called  to  my  assbtance  a  surgeon  (not  beinf 
of  such  parish),  and  having  also  personally  examined  tJ 
satisfied  that  the  said  D,  J,  was  an  insane  person,  an 
be  confined  ;  and  I  did,  by  an  order  under  my  band,  ( 
the  former  order) :  *'  And  the  said  D.  J,  has  been  t 
confined,  in  such  asylum,  pursuant  to  such  order, 
surgeon's  certificate,  and  relieving  officer's  statero 
statute  in  such  case  made  and  provided :  These 
you,  the  said  overseers  of  the  poor  of  the  said  pari 
to  the  treasurer,  officer  or  proprietor  of  the  ssid 
charges  of  the  lodging,  maintenance,  medicine,  < 
said  D,  J,  in  the  said  asylum,  so  long  as  she  si 
Given  under  my  hand  and  seal  at  Rhyddlan  in 
llthdayof  JTtt/y,  1846." 

Third: 

*<  County  of  FUnt,  to  wir.     To  the  oversc 
**  and  to  the  overseen  of  the  poor  of  the  parish 
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^  Ctnrmarwonm    Whereas  Dinah  Jotui,  m  single  woman  and  a  pauper 
looatic,  residing  in  and  chargeable  **  &c. :  stating  the  remoYal  of  the 
/ooatic  under  the  Brst  order,  and  that  the  pauper  was  still  confined  in  the 
*sf  loin,  and  that,  the  undersigned,   JK  jSL   Conwy  and  Edward  Lewit 
justicei  of  the  peace  for  FHni,  on  the  complaint  of  the  church- 
and  overseers  of  BhyddJan,  having  enquired  into  the  place  of  her 
1«;^  settlement,  the  justices  did  thereby,  pursuant  to  the  statute  &c., 
■Jiad^  the  same  to  be  fn  the  parish  of  Uanengan  in  the  county  of  Car- 
Dated  8th  Jime^  1848,  and  signed  and  sealed  by  the  two 
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^curth: 

*  To  the  Treasurer  of  the  guardians  of  The  Si»  Jtaph  Poor  Law  Union 
eomity  of  JRfiiii;  in  which  union  the  parish  of  Rhyddlan  is  situate ; 
to  the  Treasurer  of  the  Guardians  of  The  Pwllheli  Poor  Law  Union 
county  of  Camareon^  in  which  union  the  parish  of  Llanengan  is 
' ;  and  to  the  overseers  of  the  poor  of  the  said  parish  of  LUmengan, 
ity  of  FSni,  to  wit     Whereas  Dinah  Jones^  a  single  woman  *'  &c. 
^""^^citing  the  .removal  of  the  lunatic  under  the  first  order,  and  also  the 
and  third  orders):  *<  These  are  therefore  to  order  you,  the  trea- 
of  the  guardians  of  the  Pwllheli  Poor  Law  Union,  in  which  union  *' 
>•  "to  pay  to  the  Treasurer  of  the  Guardians  of  the  St.  Asaph  Poor  Law 
^Jiiion,  in  which  union"  &c.,  6L  As,  6d.^  expenses  of  examination  and 
and  iSL  ISt.  Gd^  paid  by  the  overseers  of  Rhyddlan  to  the 
&C.  of  the  asylum,  for  lodging,  maintenance,  &c.,  and  to  pay  to 
ticanmr  &c  of  the  asylum  the  reasonable  charges  of  lodging,  &c., 
the  dale  of  the  order,  so  long  as  the  pauper  should  be  confined. 
l^SAtcd  8th  Juntf  1848.     Signed  and  sealed  by  the  same  two  justices. 

The  notice  and  several  of  the  grounds  of  appeal  were 
8e^  out  in  the  case.    The  fortieth  and  forty-first  were 

follows* 

I^ortieth.  Because  the  said  Ruth  Jones,  the  mother 
qC  the  said  Dinah  Jones,  is  legally  settled  in  the  said 
fittish  of  Rhyddlan;  and  because  the  said  Dinah  Jones 
iB  legally  settled  in  the  sdd  parish  of  Rhyddlan,  her 
mother's  said  settlement  therein  being  legally  com- 
mimicated  to  her. 

Forty-first  Because,  at  the  time,  and  for  forty 
days  next  previous  to  the  time^  of  the  making  of  the 

z  3 


830  Q.B.  [HILARY  VACATION, 

Foiume  XIV.  gaid  first  mentioned  order  of  W.  8.  Conm  (if  any  sndi 

ri850 1  ^  \  i^ 

^        '"'      order  hath  been  made),  the  said  RvJth,  Jones  was  legally 

The  Qdhn  entitled  to,  and  in  possession  of,  a  certun  freehold  tene- 
TJw  irkhMi"  ment,  situated  in  the  said  parish  of  Rhyddlan,  and  be- 
•Rrtddlav.  cause  the  said  BtUh  Jones  has  been  xeadent  in  the 
said  parish  of  Rhyddlan  for  forty  days  next  previous 
to  and  up  to  the  time  of  the  making  of  the  first  men- 
tioned order  of  fF.  S.  Conwy  (if  any  &c.),  and  because 
the  said  Dinah  Jones  then  was  and  now  is  uneman- 
Gipated  from  her  said  mother. 

On  the  hearing  of  the  appeal,  it  appeared  that  the 
respondent  parish  was  included  in  the  St  Asaph  Poor 
Law  Union  at  the  time  of  the  making  of  the  order  of 
fF.  S.  Conwy,  dated  11th  July  1846,  for  the  con- 
finement of  the  said  lunatic  pauper.  And  it  also  ap- 
peared that  the  lunatic  pauper  was  brought  before 
TF.  S.  Conwy  at  the  instance  and  by  the  authority  of 
the  relieving  officer  of  the  said  union*  But  it  was 
not  proved  that  any  previous  order  had  been  made  by 
fF.  S.  Conwy  requiring  the  said  relieving  officer  to  bring 
her  before  him. 

It  was  contended  by  the  appellant  parish,  under 
certain  grounds  of  appeal  (a),  that  the  order  of  W.  S, 
Conwy,  for  confining  the  lunatic,  was  bad,  because 
it  did  not  appear,  on  the  face  of  that  order  or  the 
examination,  that  the  lunatic  pauper  had  been  brought 
before  fF.  S.  Conwy  by  the  relieving  officer  of  the 
St.  Asaph  Poor  Law  Union  by  virtue  of  a  previous 
order  under  the  hand  and  seal  of  the  said  fF.  S.  Conwy, 
requiring  such  relieving  officer  to  bring  her  before 


(a)  These  raised  the  disputed  points  in  Tarious  forms.    It  has  not  been 
thought  nceenary  toseC  out  any  but  tb«  40th  and  41sl. 
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Aaa  in  oantuuice  of  the  provisions  oontuaed  in  the  Qveen't  Bench. 

And  it  was  also  contended^  under  another  ground    '^^  Qomk 
^^  Appeal^  that  the  said  order  for  the  confinement  of    The  inhabiu 
uie  lunatic  was  bad,  because  it  did  not  appear,  on  the     BBroMjkir. 
™^  of  the  examination,  that  legal  evidence  had  been 
&^en,  before   W.  S.   Contoy,  before  he  made  his  said 
<»der,  th»t  she  was  chaigeable  to  the  respondent  parish 
at  the  time  of  the  maldng  of  the  last  mentioned  order. 
-Aj^  it  was  also  contended,  under  other  grounds  of 
[j  that  the  said  order  was  bad  on  the  face  of  it, 
KQse  it  was  not,  as  they  contended,  made,  signed  and 
according  to  the  form  of  the  Schedule  (E.) 
^o.  1.  annexed  to  stat  8  &  9  Vict  c.  126. 

And  it  was  further  contended,  under  other  grounds 

^f  appeal,  on  behalf  of  the  appellants,  that,  inasmuch 

^B  the  last  mentioned  order  of  fV.  S.  Contoy  was  (as 

^k  appellants  contended)  bad  for  all  or  some  or  one  of 

the  reasons  or  grounds  above  mentioned,  all  the  other 

orders  above  set  out  and  made  subsequent  thereto,  or 

finmded  thereon,  were  also  null  and  void  in  law,  as 

being  made  without  jurisdiction  or  foundation  to  make 

the  same. 

^Rie  Sessions  overruled  the  said  several  objections, 
^^ect  to  the  opinion  of  the  Court  of  Queen's  Bench 
^  the  validity  of  the  objections. 

It  was  further  contended,  on  behalf  of  the  appeU 
"^ts,  under  other  grounds  of  appeal,  that  the  order  of 
^*  S,  Conwy  and  E.  L.  Richards,  of  maintenance, 
^^  8th  June  1848,  was  bad  in  law  on  the  face 
^^^^^,  because  the  complaint,  stated  in  the  last  men- 
tioned order  to  have  been  made  by  the  churchwardens 
vA  overseers  of  the  poor  of  the  respondent  parish, 
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Volume  xir.    v^os  iosufficieiit  in  lav  to  warrant  the  making  of  the 

^        '^      last  mentioned  order. 

The  Qoiiv         The  Sessions  overruled  the  sidd  objection  to  the 
The  Inhabit-    hist  mentioned  order,  and  held  that  the  same  was  good 

Khtddlam.  ^^  ^^  ^^  ^^  ^^^^  thereof,  subject  to  the  opimon  of 
the  Court  of  Queen's  Bench  on  the  said  objection 
thereto. 

Tlie  Sessions  then  proceeded  to  hear  the  merits  of 
the  settlement  of  the  lunatic;  and  it  was  proved 
before  them,  by  the  respondents,  that  the  paaper  was 
bom  in  July  1811 :  that  she  was  then  settled  in  the 
appellant  parish  (under  a  derivative  settlement  from 
her  father),  and  retained  such  settlement  up  to  the 
time  of  her  removal  to  the  lunatic  asylum  as  herein- 
after mentioned,  unless  the  Sessions  were  warranted 
in  adjudging  that  she  had  lost  the  same,  and  acquired 
a  new  settlement,  under  the  circumstances  herein^ 
after  mentioned.  And  it  was  also  proved  that,  firom 
the  time  of  her  birth  until  her  removal  to  the  lunatic 
asylum  as  hereinafter  mentioned,  she  resided  with  her 
mother  Ruth  Jones,  widow,  her  father  having  died  in 
1817 :  and  that,  in  1846,  the  pauper,  having  be- 
come lunatic,  was  removed  to  Hayd(H:k  lA^ge.luna&a 
asylum,  under  the  order  of  the  said  W.  S.  Conwy,  of 
llth«7t£/y  1846,  hereinbefore  mentioned. 

In  answer  to  this  case  of  the  respondents,  the  ap* 
pellants,  under  the  fortieth  and  forty-first  grounds  of 
appeal,  undertook  to  shew  that  the  derivative  settle- 
ment  of  the  lunatic  from  her  father  had  been  super- 
seded by  a  subsequent  derivative  settiement  under  her 
mother,  acquired  after  the  father's  death.  And  they 
proposed  to  prove,  by  the  verbal  cross  examination  of 
the  said  Ruth  Jones,  the  pauper's  mother,  that,  in 
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JWl,  the  said  Buth  Janes  acquired  a  settlement  by  Q«^'«  -»««*. 
^  purchase  of  a  freehold  estate  in  the  respondent      *•        '■* 
Parish,  and  a  residence  thereunder ;  and  that  the  said    ^*'*  ^""" 
-'oiiatic  also  acquired  such  settlement  in  right  of  her     """^^'^JJ*^^**" 
Another.    It  was  contended,  on  behalf  of  the  respond*     Rhtddlak. 
^At8»  that  the  appellants  were  not  at  liberty,  under 
^^  fortieth  and  forty-first  grounds  of  appeal,  to  give 
^'videnoe  of  the  said  alleged  settlement  by  purchase 
of    the  said  estate,  inasmuch  as  the  last  mentioned 
SKX>ii]id8  of  appeal  were  not  sufficiently  explicit,  and 
^^d   not  furnish   the   respondents  with  sufficient  in- 
^oxmation  as  to  any  such  settlement.     And  it  was  also 
^l>|ected  that  the  evidence  offered,  being   the  parol 
^^dence   of  the   pauper's   mother,  was   inadmissible 
^^ritliout  producing  or  accounting  for  the  deed  or  deeds 
of  conveyance  of  the  said  freehold  estate. 

^e  Sesaons  were  of  opinion  that  the  fortieth  and 

brty-first  grounds  of  appeal  were  sufficiently  explicit 

U>  entitle  the  appellants  to  give  in  evidence  the  sub- 

seqoent  settlement  by  estate,  and  that  the  parol  evi- 

denoe  of  Buth  Janes  was  adnnssible  for  this  purpose : 

ttd  ihey  received  the  evidence,  and  held,  upon  the 

Terbel  statement  of  Buth  Janes,  that  she  had  acquired 

an  estate  by  the  purchase  of  a  freehold  house  and 

premises  in  the  respondent  parish  for  a  sum  exceeding 

SOL,  and  by  a  residence  in  the  parish;  and  that  the 

pauper  was  settled   in   the  respondent    parish  by  a 

derivative  settlement    from   her  mother.     And  they 

quashed  the  order  of  maintenance,  upon  the  merits  of 

the  said  settlement,  subject  to  the  opinion  of  the  Court 

cm  this  case. 

If  this  Court  should  be  of  opinion  that  the  appel- 
lants were  not  entitled,  under  the  fortieth  and  forty- 
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VobmtXir.  first  grounds  of  appeal,  to  give  in  evidei 
^  *■'  subsequent  settlement  by  estate  in  the 
parish,  then  the  stud  order  of  maintenanc 
confirmed,  upon  the  merits  of  the  said  setl 
the  said  order  of  Sessions  quashed;  unle 
should  be  of  opinion  that  the  said  order 
nance  appealed  against  was  bad  by  reaso 
the  objections  which  had  been  previous] 
the  appellants  to  the  said  first  mentioned 
said  W.  SL  Conwy ^  or  by  reason  of  the  si 
to  the  statement  of  the  complaint  in  the  i 
maintenance;  in  which  case  the  said  ore 
tenance  was  to  be  quashed,  by  reason  of  sn 
or  objections  so  invalidating  the  same»  i 
order  of  Sessions  to  stand  confirmed. 


Townsend^  in  support  of  the  order  of  Sc 
objections  to  the  preliminary  proceeding 
material,  if  the  Sessions  were  right  in  / 
merits  of  the  settlement  under  the  fort: 
first  grounds  of  appeal.     Those  grounds 
The  fortieth  ground  shews  that  a  deriv 
from  the  mother  was  relied  on :  and  the 
the  nature  of  that  settlement  with  su 
and  that  it  was  intended  to  prove  a  e 
ownership  of  a  freehold  estate.     The 
alleges  residence.     No  greater  precis* 
Regina  v.  Melksham  (a).     It  does  n( 

(a)  WtdtneMday,  June  4tb,  1845.     The  Sessi< 
firmed  an  order  for  the  removal  of  a  pauper  tc 
JFtltshire,  subject  to  a  case.     By  the  examini 
settlement  in  MeUakam  was  insisted  upon,  on 
ment  by  estate,  secondly,  of  relief.    The  secon( 
As  to  the  first,  the  pauper  in  his  examinatio 
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^•We  wad  poichased :  no  deed  is  shewn.    An  equitable  Qvserd  Bench. 


^^Me  wooid  be  sufficient  for  the  settlement. 
^  Court  then  called  on 

0*  Saye$  and  E.  Beavan^  contrft.     The  fortieth  and 

^^^fint  grounds  of  appeal  are  insufficient;  for  they 

ojQit  to  state  the  essential  particulars  of  the  settlement 

^  be  lelied  on,  and  afford  the  respondents  no  suffi- 

^^**t  means  of  inquiry.     A  settlement  by  estate  may 

^^^^e  by  the  act  of  the  party,  or  by  act  of  law.    In  the 

^**^iier  case,  by  stat  9  0. 1.  c.  7.  #.  6.,  purchase  money 

^^    the  amount  of  302.  must  be  actually  paid:  in  the 

^^^^er  ease,  the  value  is  immaterial.    The  grounds  ought 

^^    haye  shewn  that  in  the  present  case  it  was  intended 

^^^  rely  on  a  settlement  by  purchase,  and  on  pajrment 

^^  tbe  requi&te  purchase  money,  as  one  of  the  essential 

'^'^gi^ents  of  that  description  of  settlement,  or  to  have 

**^tM  Lb  Mrfblmw,  by  baTiiig  inherited  a  cottage  from  hit  (the  fatber't) 

'■•^ei,  where  the  pauper*!  father  had  resided  for  aereral  years  prerious 

lad  up  to  hu  death,  on  which  the  cottage  descended  to  the  pauper  as  his 

*^teiOQ;  and  that  the  pauper  had  nerer  occupied  the  cottage  nor  re- 

"^  tbrty  digrs  in  Melk^m.     The  question  leMnred  was»  whether  the 

^^^nimtions  shewed  a  settlement  in  Mdktham, 

^WU^y  in  support  of  the  order  of  Sessions.     Tbe  value  is  immaterial, 
»d  10  b  the  residence^  the  settlement  being  by  an  estate  inherited. 

'&<pi,  cootnL     The  nature  of  the  tenure  should  have  been  shewn. 

^  lb  mere  poaKssion  Is  relied  upon,  the  time  should  have  been  stated. 

[^^iMMii  J.  It  has  always  been  thought  that  a  fee  might  be  inferred  from 
fossesaon,  if  nothing  more  appeared.]  Hodges  then  declined  to  press 
tbe  objection  farther. 

Iiord  DiiTMAN  C  J.     The  Sessions  have  done  right  in  every  thing 
ciccpc  gnratbg  a  case. 

Pattisov,  Wiluams  and  Colirxdoi  Js.  concurred. 

Order  confirmed. 
From  tbe  notes  of  R,  HaU,  Esq.    The  case  was  cited,  on  the  argument, 
from  8  New  Sets.  Co.  4a 


[1860.] 
The  QuEiw 

V. 

Hie  Inhabit- 
ants of 

RHTDDtAV. 
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Volume  XIV.    alleged  that  the  estate  came  by  act  of  law.    It  has 
[1850.]  ^  ^ 


been  established  by  many  decisions  that  all  the 

The  QuKKK     gential  ingredients  of  the  settlement  must  be  expressly 

Thelnhiibit-    atated;  Regina  v.  Old  Stratford  {a),  ReginaY.  North 

Rhtddlak.     Bavetf(b)f  Regina  v.  Stoneleigh  (c),  Regina  v.    Stow- 

ford{d)y  Regina  v.  The  Justices  of  the  Eastern  Dtmsimi 

of  Sussex  {ey 

The  Court  then  called  upon  counsel  for  the  appel- 
lants to  resume  their  argument 

Toumsendf  Foulkes  and  Wgnn,  in  support  of  the 
order.  The  present  case  is  distiDguishable  from  those 
cited,  because  the  fortieth  ground  shews  that  the 
pauper  acquired  a  derirative  legal  settlement  from 
her  mother ;  and  this  alone  would  be  suffident.  Bu^ 
even  if  that  were  not  so,  the  forty-first  ground  gives 
sufficient  notice  of  the  nature  of  the  mother's  settle- 
ment; and  since  stat.  11  &  12  Vict  e.  31.  the  Court 
will  be  less  strict  than  formerly  in  construing  grounds 
of  appeal;  more  especially  in  a  case  like  the  pre- 
sent, where  the  Sessions  have  adjudicated  on  the  merits. 
Further,  the  original  order  for  confining  the  pauper 
was  defective ;  and  this  is  a  good  ground  of  appeaL 
Sect  48  of  Stat  8  &  9  Vict.  c.  126.  prescribes  the 
mode  of  proceeding  in  the  case  of  pauper  lunatics.  The 
relieving  officer  of  the  union  is  to  give  notice  to  the 
ma^trate  in  the  first  instance;  and  the  magistrate 
is  thereupon  to  issue  an  order  under  his  hand  and  seal^ 
directing  the  lunatic  to  be  brought  before  him.  No 
such  notice  appears  to  have  been  given,  or  order  made^ 

(a)  8  Q.  B.  513.  (6)  8  Q.  B.  500. 

(c)  2Q,B,  530.  (d)  2  d  B.  58$. 

(tf)  10  A.  4*  E.  688. 
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in  this  cue;  and  the  order  for  confininfic  the  lunatic  was  Qwen*t  Bench. 
therefore  irr^ular,  and  coram  non  judice.    And^  agun,  ______jL_ 


18  that  order  was  the  foundation  of  the  subsequent  orders     '^^  Qwmm 

cf  settlement  and  niaintenance.  the  whole  proceedings    TbelnhAbit- 

jDOBt  be  invalid  for  want  of  original  jurisdiction.     [  Cok"     RaTDDLAVt 

ridge  J.  If  the  lunatic  were  in  the  asylum,  might  not 

two  jostices  make  an  order  adjudicating  the  settlement 

under  sect  58,  without  inquiring  as  to  the  mode  in 

which  the  lunatic  had  been  originallj  sent  thither  ? 

Woold  any  irregularity  in  the  preliminary  proceedings 

s(to  their  power  to  adjudicate?]     They  would  not 

hare  saoh  power,  because  the  pauper  would  be  in  il- 

legil  custody.     When  a  particular  statutory  form  of 

proceeding  is  directed,  any  material  departure  from  it 

is  fiitsl ;  Davison  v.  Gill  (a). 

Patteson  J.    The  fortieth  and  forty-first  grounds 
ef  appeal  are  insufficient.      At  first  I  thought  dif- 
ferently; but  the  decisions  with  respect  to  other  kinds 
of  settlement  remove   all    doubt.      It  has  been  de- 
cided that,  in  cases  of  hiring  and  service,  and  renting 
a  tenement,  it  is  not  sufficient  merely  to  say  that  a  settle- 
ment was  acquired  by  hiring  and  service,  or  renting  a 
tenement  in  the  parish :  but  every  circumstance  neces- 
sary to  constitute  the  settlement  must  be  stated.     So 
here  it  was  not  enough  merely  to  state  that  the  pauper's 
mother  was  entitled  to  and  in  possession  of  a  freehold 
tenement,  and  resided  forty  days  in  the  parish:  it 
should  have  been  shewn  how  and  when  the  estate  was 
acqmred,  and,  if  by  purchase,  whether  purchase  money 
to  the  amount  of  30/.  had  been  paid.     But  the  present 

(a)  1  EoMt,  64 
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>  V0!ume  XIV.  grounds  of  appeal  do  not  even  shew  whether  the  estate 
L        *■*      was  aoquired  hj  purchase  or  hj  act  of  law.     With 


Tho  Q0MN    respect  to  the  other  point  which  has  been  argaed»  the 
The  Inhabit-    question  isj  whether  it  was  necessary,  in  order  to  ^to 

ttOvB  Oa 

lUmDkAir.     jurisdiction,  that  there  should  have  been,  in  the  first 
instance,  an  information  hj  the  relieving  officer,  and 
and  order  under  the  hand  and  seal  of  the  magistrate, 
requiring  the  relieving  officer  to  bring  the  panper  before 
him?    It  appears  firom  the  ease  that,  in  point  of  fius^ 
the  pauper  was  taken  before  the  magistrate  at  the  in- 
stance and  hj  authority  of  the  relieving  officer ;  bat  it 
is  contended  that  she  was  so  taken  without  doe  Iqpd 
authority.     Admitting  this  to  have  been  the  fact,  I 
think  it  did  not  affect  the  authority  of  the  magistrate 
when  the  lunatic  was  brought  before  him;  and  that 
the  provisions  of  the  statute  as  to  preliminary  pro- 
ceedings were  meant  as  directions  to  the  relieving 
officer,  and  not  for  the  purpose  of  conferring  juris- 
diction on  the  justice.    When  the  lunatic  is  brouj^t 
before  him,  I  think  that  he  has  jurisdiction  to  make 
the  necessary  inquiries,  and  the  order  for  confinem^it ; 
and  that  neither  this  order  nor  the  orders  of  settlement 
and  maintenance  can  be  affected  by  any  preliminary 
irregularity  on  the  part  of  the  relieving  officer. 

CoLERiDOE  J.  As  to  the  first  point,  I  am  clearly 
of  opinion  that,  not  only  upon  the  authorities^  but 
upon  the  broadest  principles  of  justice,  these  gpx>und6 
of  appeal  are  insufficient,  and  do  not  give  the  respon* 
dents  the  information  necessary  for  enabling  them  to 
make  inquiries  about  the  merits  of  the  settlement  in* 
tended  to  be  relied  on.  The  grounds  merely  shew 
that  tho  paupeir's  mother  wns  entitled  to  and  in  posses* 
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AQQ'  of  a  freehold  estates  without  giving  any  inform*  QueenU  Bemeh. 
^t&oa  as  to  the  mode  in  which  it  had  been  acquired.      ^        'J 

ia  some  oases  of  settlement  by  estate  value  is  mate-  '^^  Qvuv 

Aal^  and  in  others  not.    And,  this  being  the  case  of  a  The  inhabit- 

anu  of 

•efttlopient  by  purchase,  the  grounds  ought  to  have    RsTspiJiv. 
Ahewn  that  such  was  the  fact,  and  to  have  afforded 
information  as  would  have  enabled  the  respondents 
inquire  into  the  question  of  the  amount  and  pay- 
exkt  of  the  purchase  money.     On  the  other  point,  I 
of  the  same  opinion  as  my  Brother  Patteson,  and 
the  jurisdiction  of  the  magistrate  is  not  affected 
any  irregularity  in  the  mode  in  which  the  lunatic 
bzonght  before  him. 

£rl£  J.    I  agree  in  thinking  the  grounds  insuf- 
^cicnt     They  ought  to  give  such  information  as  may 
fuxly  enable  the  opposite  parties  to  understand  the 
^c^al  nature  of  the  settlement  which  is  to  be  relied  on, 
tt^  go  to  the  Sessions  prepared  with  counter  evidence, 
where  they  dispute  it.    The  present  grounds  of  ap- 
peal do  not  state  the  nature  of  the  title  to  the  land, 
lUff  how  nor  when  it  was  acquired.     As  to  the  ob- 
jection which  has  been  raised  to  the  jurisdiction  to 
nuke  the  orders,  I  think  that  the  provisions  of  the 
48th  section  as  to  the  mode  of  bringing  the  lunatic 
before  the  magistrate  are  directory  only.     I  also  think 
that,  in  the  present  case,  there  should,  at  all  events, 
be  a  presumption  of  jurisdiction  until  the  contrary 
appears.     The  parties  are  of  course  not  to  be  precluded 
from  inquiring  into  any  material  facts,  as,   for  in- 
stance, whether  the  lunatic  was  a  chargeable  pauper  or 
not:  but  herOy  with  respect  to  the  preliminary  pro- 
ceedingSi  the  Sessiow  merely  st^te  that  it  was  not 
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Voimme  xiv.  proved  before  them  that  any  previous  order  had  been 
L  'J  made  direeting  the  lunatic  to  be  brought  before  the 
magistrate.  I  therefore  think  the  Sessions  were  right 
in  overruling  the  preliminary  objections,  but  wrong 
in  going  into  evidence  of  the  settlement  under  the 
fortieth  and  forty-first  grounds  of  appeal 

Order  of  Sessions  quashed  (a). 

(ff)  The  Reporters  are  indebted  to  G,  Hayet^  Esq.  for  the  iImvc  reporti 
See  the  two  pitceding  and  the  next  three  cum. 


The  Queen 

The  Inhabit- 
ants of 
Rbtpblait, 


Januor^f  15tht 
1853.] 


Stat  19  &  13 
VUA.  c,  103. 
I.  5*1  which 
throws,  in  cer- 
tain cases,  the 
expenses  of 
remoTing  a 
pauper  lunatic 
to  an  asylum, 
and  maintain- 
ing him  there, 
on  the  Union 
comprising  the 
parish  which 
would  be  liable 
but  for  the  sta- 
tute, applies 
only  when  the 
lunatic  has  been 
placed  in  the 
asylum  under 
an  order  of 
justices:  not 
when  he  has 
been  remoTcd 
under  the  order 
of  an  officiat- 
ing clergyman 
and  a  parish 
officer. 


The  Queen  against  The  Inhabitants  of  St. 

Leonard's,  Shoreditch. 

r^N  appeal  against  an  order  of  two  justices,  directing 
the  churchwardens  and  overseers  of  the  parish 
of  St  Leonard,  Shoreditch,  in  Middlesex,  to  pay  to  the 
churchwardens  and  overseers  of  St  Bartholomew  the 
Less,  in  the  citj  of  London,  divers  sums  of  money  for 
the  lodging,  maintenance,  &c.,  of  Mary  Leach,  a 
lunatic  pauper,  during  the  time  she  should  be  insane 
and  confined  in  a  licensed  house,  situate  at  Peckham  in 
Surrey,  the  Sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

The  pauper  lunatic,  having  resided  for  more  than 
five  years  with  her  daughter  in  the  parish  of  Saint 
Bride  in  the  fFest  London  Union  without  having  re- 
ceived relief  from  that  or  any  other  parish,  became  ill ; 
and,  in  consequence  of  such  illness,  was,  on  29th  May 
1851,  admitted  into  the  hospital  of  Saint  Bartholomew, 
situate  in  the  parish  of  Saint  Bartholomew  the  Less,  in 
the  same  Union.    When  she  went  to  the  said  hospital^ 
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^^e  intended  to  return  to  her  dauirhter^s :  but.  after  Qu«mv  Bench. 
"^Ting  been  in  the  hospital  about  ten  days,  she  became      *-        '-* 
loaane  there ;    upon  which  her  said  daughter,  Sarah     ^^®  QvtMw 

Berber,  applied  to  the  Guardians  of  the  poor  of  the  '^^  Inhabit- 

ic  .  .  ante  of 

^est  London  Union  for  assistance  to  remove  her  from   St*  Liokaho's 

Ae  hospital ;  and  on  that  occasion  they  gave  her  2s.  6d, 

for  the  hire  of  a  cab,  and  made  an  order  for  the  admis- 

Aon  of  the  lunatic  into  their  union  workhouse.     And 

accordingly,  in  pursuance  of  the  directions  of  the  said 

Goardians,  she  wasj  on  10th  June  1851,  removed  from 

tbe  hospital  to  and  admitted  into  the  union  workhouse, 

«tuate  in    West   Smithfieldy  in  the   city   of  London, 

vbere  she  remained  until  21st  June  1851 ;  when,  by  an 

Older  under  the  hands  of  an  officiating  clergyman  of 

tbe   parish  of  Saint  Bride  and  the  relieving  officer  of 

the  said  West  London  Union,  she  was  removed  to  a 

lunatic  asylum  situate  at  Peckham,  in  the  county  of 

Satrrmf.    The  union  workhouse  is  the  workhouse  of 

the  parish  of  Saint  Bride,  as  well  for  Saint  Bartholo* 

the  Less  ;    and  the  cost  of  her  maintenance  therein 

charged  by  the   Guardians  of  the  latter  parish. 

On  9th  Avgust  1851,   the  overseers  of  Saint  Bar^ 

^^^mew  the  Less  obtained  an  order  of  justices,  ad- 

i^^^ging  the  place  of  the  last  legal  settlement  of  the 

^'^^^tic  to  be  in  the  parish  of  Saint  Leonard,  Shore- 

^^^h  •  and  the  overseers  of  that  parish  were  thereby 

^^^j^ed  and  directed  to  pay  for  the  past  and  future 

^^^^^^tenance  of  the  lunatic. 

parish  officers  of  Saint  Leonard  Shoreditch  did 

^eny  that  the  settlement  was  in  their  parish,  but 

mded  that,  the  pauper  having  resided  in  the  parish 

"■^aia/  Bride  for  more  than  five  years  without  re- 

^L,  XIY. — v.  8.  AK 
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Volume  XIV.  oelving  relief,'  the  cost  of  maintainiiig  her  ought  to  be  a 

^         '•'  charge  on  the  common  fund  of  the  union. 
The  ^^^^*        If  the  Court  of  Queen's  Bench  should  be  of  ofMnion 

The  Iniiabit.  |.|j^f     under    the   above  circumstances,   the  order  of 

anu  of 

Sf.  LioNAKD*!    maintenance  was  legally  made  upon  Saint  Leonard* 

SaOftSDlTCH.  o        y 

Shoreditchf  the  order  of  Sessions  was  to  be  confirmed  : 
but«  if  the  Court  should  be  of  opinion  that  the  main- 
tenance of  the  lunatic  should  be  charged  to  the  com- 
mon fund  of  the  fFest  London  Union,  then  the  order 
of  Sessions  was  to  be  quashed. 


Huddlestone,  in  support  of  the  order  of  Seadons. 
The  parish  of  St  Leonard,  being  the  parish  of  the  set- 
tlement, must,  under  stat.  8  &  9  Vict  c.  126.  i.  62., 
pay  the  expenses,  unless  they  are  thrown  on  the 
Union  by  stat.  12  &  13  Vict  c.  103.  s.  5.  But  that 
clause  applies  only  to  the  expenses,  including  both  re- 
moval and  maintenance  (a),  of  ^^  a  lunatic  pauper  who 
shall  have  been  or  shall  be  removed  under  any  auch 
order  to  any  asylum  "  &c  *^  Such  order,''  by  refers 
ence  to  the  beginning  of  the  section,  is  '^  any  order  of 
justices."  Hero  the  order  is  only  under  the  hands  of 
the  officiating  clergyman  and  the  relieying  officer, 
under  stat  8  &  9  Vict  c.  126.  s.  48. 

Bodkin,  contriL  The  5th  section  of  stat.  12  &  13 
Vict  c.  103.  ought  not  to  receive  the  strict  interpret 
tation  suggested.  The  intention  of  the  L^ialature 
was  to  provide  different  modes  of  removing  lunatic 
paupers  to  proper  asylums,  and  then,  to  have  them 
treated,  as  far  as  possible,  in  analogy  with  the  treat- 


(a)  See  Oveneen  of  Tfi^gta*  «;  Oveneers  qfSnaiik,  16  Q.  B»  498. 
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t  of  ordinary  paupers.     It  cannot  have  contem-   QMf»*»  Seneh» 

that  any  difference  In  the  disposal  of  and  pro-  i jL- 

-vision  for  lunatics  once   lodged  in  an  asylum  should     The  Quhk 
d^^p^nd  upon  the  mode  in  which  they  had  been  brought    *^^^  inhdHt- 
^iuL-t^lier.     The  case  of  a  lunatic  pauper  who  is  too  ill  St.  LioMAmo't 

Sho&xoxtch. 

Ibe  taken  before  the  justices  appears  not  to  have 
n  particolarly  provided  for. 


Xiord  Campbsll   C.  J.     It  is  admitted  that  the 
5v&.9tdo68  here  had  power  to  make  the  order  on  the 
^pci^xisb  of  the  settlement^  or  else  on  the  Union.     Now^ 
^fiore  Stat  12  &  13  Vict  c.  103.,  the  order  would  have 
^>^ea  on  the  parish  of  the  settlement.    Mr.  Bodkin 
^^^Ues  on  sect.  6  of  that  statute ;  and^  if  that  enact- 
?^Qt  applies  the  order  should  be  made  on  the  union. 
^ot|  whatever  the  real  intention  of  the  Legislature  wasy. 
^e  must  judge  of  it  only  from  the  words  emplpyed# 
I  certainly  cannot  see  why  the  enactment  should  be 
Gonfined  to  the  case  of  a  removal  by  justices ;  but  I 
isA  it  expressly  so  confined.     The  words  '^  any  such 
order  **  must  be  referred  to  "  any  oi*der  of  justices,"  as 
the  last  antecedent.     Therefore,  where,  as  here,  the 
pauper  lunatic  has  been  removed  only  by  the  order  of 
the  clergyman  and  the  relieving  officer,  the  case  stands 
as  before  stat.  12  &  13  Vict.  c.  103. 

CoLEBiDOEj  WiGHTMAM  and  Cbomfton  Js.  oon^ 
durred. 

Order  of  Sessions  confirmed  (a). 

(a)  See  the  three  preceding  and  the  next  two  cases* 
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rahtme  X17, 
[1850.] 


[  Wedrntdatft 

jpru  24ih,       The  Queen  against  The  Inhabitants  of  Winster. 

1850.]  ^  ^ 

By  Stat  8&9  TN  Michaelmos  term  1849,  Pashley  obtained  a  rule 
J.  62.,  wben  a  nisi  to  quash  tbe  following  order,  returned  to  the 

pauper  has  beea    _, 

sent  by  order      C/Ourt  on  Certiorari, 

toaTuMdc  ^''  The  order,  dated  27th  December ,  1848,  was  made  by 
afte"^rd"ad-  *^^  justices  iu  and  for  the  county  of  Nottingham^  in 
judged  to  be      ^hich  the  parish  of  Bulwell  after  mentioned  was  situate. 

settled  in  a  ^ 

parish  or  union    It  rccitcd,  first,  an  Order  made  by  one  of  the  sud  justices, 

other  than  that 

from  which  he    dated  25th  November  1846,  directing  the  Superintendent 

was  sent,  two  /»ti  •  i  •  -i^i  •:% 

justices  may  of  the  lunatic  asylum  in  and  for  the  said  county  to  re- 

upon  the  guar-  ccive  Ann  Broum^  a  pauper,  into  that  asylum.    Secondly^ 

see«of tiie^first  *^  Order  of  the  said  two  justices,  dated  27th  December^ 

rish  orliti^'  1848,   whereby,  after  stating  that,  by  virtue  of  the 

for  payment  to  previous  Order,  Ann  Brown  had  been  conTeyed  from 

the  guardians       *■  " 

or  overseers  of    the  parish  of  Bulwell  in  the  Union  of  Basford^  in  the 

the  other  parish 

or  union  of  all  counties  of  Nottingham  and  Derby ^  to  the  said  asylum, 
curredby^'them  and  had  cver  since  been  and  then  was  confined  therein; 
the  examination  and  that  the  said  two  last  mentioned  justices  had  enquired 
and  hu  convey*  i^^  t^®  Settlement  of  the  said  Ann  Brown,  and  saUs- 
as  Turn"**  "and  fe^tory  evidence  had  been  given  before  them  that  her 
°^.?^l  "1°".®^*    last  legal  settlement  was  then  in  the  township  and 

paid  by  **  them  °  * 

to  the  propric-    chapclrv  of   Winster  in   the   parish  of   Youlgrave^  in 

toroftheasy-  ^      \  *  . 

]um  **  for  tiie     the  Union  of  Bakeu>ell  in  the  county  of  Derby,  the  sud 

lodging,  main- 
tenance," &c.  <<  of  such  lunatic,  and  incurred  within  hptlve  calendar  months  prenouM  to  tko 
date  of  such  order," 

Held  that  the  limitation  to  twelve  months  applies  to  the  expenses  of  lodging,  mftiii. 
tenance,  &c.,  but  not  to  those  of  examination  and  conveyance.  And  an  order  for  pttjrment 
of  both  classes  of  expenses,  not  shewing  wlien  any  part  hod  been  incurred,  but  only  that  Uiey 
had  been  paid  within  the  preceding  twelve  months,  was,  on  certiorari,  quashed  aa  to  the 
expenses  of  lodging,  maintenance,  &c.,  but  not  as  to  those  of  conveyance  and  examination. 

When  orders  have  been  returned  to  a  certiorari,  and  their  validity  is  argued  oti  the  re* 
turn,  it  is  too  late  to  urge  that  the  objections  to  the  order  were  not  specified  in  tbe  nila  for 
a  certiorari. 
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iwa  jostices   adjudged    that   the  settlement  of  Ann  Qwen*t  Be 
was  in  the  said  township  and  chapelry  of  fVin^     ^ 
.  The  order  of  27th  December  1 848  then  proceeded :     The  Qun 

The  Inbabi 
And  wbercst  compUint  bath  been  made  to  us  **  &c.  (the  two  justices       «;|f  "^  °^ 
Jog  this  Older)  **  by  the  guardians  of  the  Basford  Poor  Law  Union, 
"bich  the  said  parish  of  Buhodi  is  situate,  that  they  have  incurred  great 
in  and  about  the  examination  of  the  said  Jnn  Browrif  and 
about  ber  couTeyancc  to  the  said  asylum,  and  that  they  have 
dirers  turns  of  money  to  the  treasurer  of  the  said  asylum  for  the 
^^S'^^  maintenance,  medicine,  clothing  and  care  of  the  said  Ann  Brawn 
nid  asylnm,  where  she  hath  ever  since  been  confined  at  the  charge 
opense  of  the  said  Batford  Union,  and  tlie  said  guardians  of  the  said 
Union  therefore  now  make  application  unto  us  **  for  an  order  upon 
trcasorcr  of  the  guardians  of  the  said  Baketreli  Union  **  for  payment 
orer  ^f  them  the  said  guardians  of  the  said  Ba^ord  Union  of 
amount  of  the  said  expenses,  and  of  the  moneys  so  paid  by  them  to  the 
of  the  asylum  as  aforesaid :  And,  it  being  now  satisfactorily 
unto  tts  the  said  last  mentioned  justices  upon  oath  that  the  said 
of  the  poor  of  the  said  Batford  Union  have  heretofore,  and 
tmetvt  calendar  moniht  before  the  making  of  this  order,  paid  the 
CoUeving  inms  in  respect  of  the  said  Ann  Brown^  that  is  to  say,  the  sunf 
o^  ^Kk^  being  the  reasonable  expenses  incurred  by  the  said  Basford  Union 
ua  aad  about  the  examination  of  such  lunatic  and  their  conveying  of  ber  to 
asylum,  and  also  the  further  sum  of  20/.  17s.  2d,  being  the  amount 
tW  several  sums  which  by  the  treasurer  of  the  said  guardians  of  the 
Basfitrd  Union  have  been  paid  to  the  said  treasurer  of  the  said 
^•yliim  for  the  reasonable  charges  for  the  lodging,  maintenance,  medicine, 
^■othiBg  and  care  of  such  lunatic  in  the  said  asylum :  We  do  therefore 
^*^  yon  the  said  treasurer**  &c.  (of  the  Bakewell  Union)  **  to  pay  to 
^'^  ^Hasurer  '*  &c.  (of  the  Ba^ord  Union)  <*  the  said  several  sums  of  2C«. 
^^  SOe.  17s.  Sd,  making  in  the  whole  the  sum  of  21/.  17«.  2d,     And 
^  do  further  order  you  *'  &c.  (the  treasurer  of  the  Bakewell  Union)  **  to 
^y.  to  the  said   treasurer  of  the  said  asylum  the  sum  of  14f.,  being 
^  Weekly  sum  now  fixed  by  the  committee  of  visitors  of  the  said  asylum, 
*  *Dcfa  other  sum  as  the  said  committee  sliall  hereafter  from  time  to  time 
it  i«  ||hi(  behalf,  weekly  and  every  week  from  the  27th  day  of  December 
'^8  for  and  during  so  long  time  as  the  said  lunatic  Ann  Brown  shall  be 
c^fioed  in  the  said  asylum  under  the  said  order  as  aforesaid  ;  the  said 
^'*>Uy  sum  of  14s.  appearing  to  us  to  be  a  reasonable  charge  for  tlio 
^vtttre  lodging,  maintenance,*'  &c.  *<  of  the  said  lunatic.     Given  *'  &c. 

Denisan  now  shewed  cause.    First.  The  objections 
to  the  order  are  not  specified  in  the  rule  for  a  certiorari 
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yoiumexiv.   according  to  stat  11  &  12  Vict  c.  31.  s.  6.,  wliiob, 
^        '^      on  reference  to  stat  8  &  9  Vict  c.  126.  s.  62.,  must  be 


The  Qcssv  considered  as  extending  to  orders  of  this  kind.  Notice 
The  Inhabiu  of  the  points  relied  upon  was  not  given  till  the  service 
WiNtrsft.  of  the  rule  nisi  to  quash.  [Lord  Campbell  C.  J.  You 
are  not  now  shewing  cause  against  the  rule  for  a  cer* 
tiorari.  The  question  you  raise  as  to  the  tinoie  of 
liotice  ought  to  have  been  before  us  by  affidavit.] 
Then  as  to  the  order.  It  is  objected^  as  to  the  sum 
of  20^.}  that  the  expenses,  to  this  amount,  do  not  appear 
to  have  been»  according  to  stat.  8  &  9  Vict  e.  126. 
s.  62.  {a)y  **  incurred  within  twelve  calendar  months 
previous  to  the  date  of  such  order.''  But  the  words  of 
the  act  do  not  impose  this  limit,  as  to  the  costs  of 
examination  and  conveyance.  [Lord  Campbell  C.  J. 
The  words  '*  incurred  within**  &c  may  override  all 
that  precedes.]  That  is  not  a  reasonable  grammatical 
construction  ;  nor  was  it  adopted  in  Regina  v.  Wolver- 
hampton (b),  where  Coleridge  J.  expressed  an  opinion 
against  it  As  to  the  20/.  175.  2d. :  the  expenses  of 
lodging,  maintenance,  &c«  are  within  the  restriction  as 
to  twelve  months ;  and  the  objection  is  that  these  costs 
are  in  the  order  said  to  have  been  "  paid,**  but  not  said 
to  have  been  "  incurred,"  within  twelve  months.  But, 
when  it  appears  that  the  guardians  paid  these  within 
the  time,  it  is  reasonable  to  suppose  that  they  were 
incurred  within  it  The  language  must  be  construed 
popularly.  There  is  no  affidavit  that  the  expenses 
were  in  fact  so  incurred  that  the  magistrates  had  not 
jurisdiction  to  allow  them :  and,  the  question  being  one 
which  involves  the  jurisdiction  itself,  affidavits  on  the 

(a)  For  the  material  words  of  this  clause  sec  p.  324.,  note  (A),  ant^. 
(6)  ADt^,  11.318.386. 
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Volume  xiF,  override  all    that  precedes   as  to    payment.      [Liord 

*■        '^  Campbell  C.  J.    For  the  latter  class  of  payments,  in 

The  QuKKN  respect  of  lodging,  maintenance,  &c.,  an  order  could 

The  Inhabit  always  be   obtained   within  the   limited   period ;   the 

■nts  of 

WiMiTKB.  former  class,  if  within  the  same  limitation,  might  never 
be  recoverable.]  The  Legislature  did  not  intend  that 
questions  of  account  should  be  opened  upon  events  long 
gone  by.  Sect.  62  introduces  a  special  power  of  charg- 
ing parishes  with  certain  costs  retrospectively;  a  new 
charge  is  not  to  be  extended. 

Lord  Campbell  C.  J.  It  is  a  new  charge,  but  also 
a  new  relief.  This  is  a  good  order  for  the  20^.,  and 
so  far  as  the  order  is  prospective.  As  to  the  rest, 
the  adjudication  of  costs  of  lodging  and  maintenance, 
&C.,  without  limit  in  respect  of  the  time  during  which 
they  were  incurred,  cannot  be  supported :  the  order 
must  be  quashed  as  to  that;  not  as  to  the  residue. 

Patteson  J.  concurred. 

WiGHTMAN  J.  The  expenses  for  which  20*.  are  here 
charged  stand  upon  a  distinct  principle.  Such  expenses 
may  consist  of  one  item,  once  incurred :  the  other  class 
are  in  their  nature  continuing,  and  may  require  to  be 
limited  to  the  period  of  one  year.  Taking  tliis  view  of 
the  subject,  sect.  62  may  be  rendered  quite  consistent. 
When  it  speaks  of  the  expenses  attendant  on  examin* 
ation  and  conveyance,  the  language  is  quite  general; 
when  it  8j)eaks  of  the  maintenance,  lodging  and  cloth* 
ing,  we  find  words  restricting  the  allowance  to  a  period 
of  twelve  months :  and  it  seems  to  me  that  these  words 
are  confined  to  the  latter  part  of  the  clause.  The 
magistrates  here  have  not  used  words  bringbg  tbeir 
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aDawiace  of  the  latter  class  of  expenses  within  the  pre-   Quem*s  Bench. 
acribed  limit  of  twelve  months.     They  may  in  fact  have   ,  ^         '-^ 
been  iocurred  during  a  longer  period :  and  we  cannot 
qwculate  whether  they  were  so  or  not. 

Eble  J.  concurred. 

Bule  absolute  to  quash  the  order  as 
to  20/.  Us.  2d.  (a). 

(a)  See  the  &6xt,  and  the  fuur  preceding  cases. 

The  Queen  against  the  Inhabitants  of  Minster. 

THE  officers  of  the  parish  of  Minster  in  Cornwall  It  U  no  valid 

t    1      M  r^  r».  •  fi»ii  objection  to  an 

appealed,  at  Quarter  bessions,  against  the  follow-  order  of  main. 

ttiM  ^-J  tenance  made, 

"«0«ler.  under  Stat. 

**  wnwoB,  to  wit   To  the  churchwardens  and  overseers  of  the  poor  or  c.  126.  s.  62. ^ 

^Vuwhdf  Lanteght  by  Camelford^  in  the  county  of  Cornwall,  and  to  on  a  parish  ad- 

J^Mitt  Fonier^  Esq.,  treasurer  of  the  guardians  of  the  poor  of  The  Camel-  {j!    |    .  Y*     1 

^  Vmm^  in  the  said  county  of  CornwalL    Wliereas,  by  a  certain  order  settlement  of  a 

^Smvd  ChilcoU,  clerk,  one  of  Her  Majesty's  justices  "  &c.  "  of  Corn-  pauper  lunatic 

^  Dade  on  the  17th  day  of  July  1 847*  and  directed  to  the  superintendent         i  m  th  t  the 

of  the  lunatic  asylum  in  and  for  the  county  of  Cornwall^  reciting:  That  lunatic  is  not, 

^  aid  Samuel  C/tileott,  having  called  to  his  assistance  a  surgeon,  and  on  the  face  of 

^Tiog  penonally  examined  Joanna  Davey,  a  pauper,  and  being  satisfied  j-  „_j  »o  Kg 

^  the  nid  J,  D.  was  an  insane  person,  and  a  proper  person  to  be  con-  chargeable  to 

*»«dithe  said  S.  C.  thereby  directed  the  said  superintendent  of**  &c.  "  to    the  parish 

whence  he  was 
'^°^ved,  if  the  order  shews  that  in  fact  tlic  lunatic  has  been  maintained  in  the  asylum 
^  the  etpense  of  such  parish. 

.  ^or  that  notice  of  such  cbargeability  has  not  been  sent  to  the  parish  on  which  tlie  order 
**  ^)^:  and,  if  this  were  necessary,  it  would  be  enough  to  send  the  examinations  on 
*aicli  the  order  was  made,  if  they  shew  the  chargcability. 

my^  that  the  medical  certificate,  annexed  to  the  order  for  removal  to  the  asylum,  varies 
^ji^tbe  fiorm  in  Schedule  (E.)  No.  1.  of  slat.  8  &  9  VicL  c.  126.,  in  not  stating  the  place 
p[*(|ode  of  the  person  signing  it,  or  that  he  was  a  fellow  or  licentiate  of  the  College  of 
^^Tveians  or  a  graduate  in  Medicine,  or  a  member  of  the  College  of  Surgeons,  or  an 
'^^l^ecary  authorised  by  the  Apothecaries*  Company. 

y^i*  confinement  of  tlie  lunatic  docs  not  become  unlawful  by  reason  of  such  irregularity, 

?  ^^it  does  not  appear  that  there  was  in  fact  no  qualification,  or  that  the  residence  was 

^.  *ct  not  known :  and  the  existence  of  the  qualification,  and  the  fact  of  the  residence 

J^  known,  may  be  inferred  from  the  examinations. 

j^^T^  confinement  existing  de  facto,  and  not  being  unlawful,  the  jurisdiction  of  the 

^?^^  to  adjudicate  on  the  settlement,  and  to  make  an  order  of  maintenance,  arises. 
^,>^^  keeper  of  the  asylum  incurs  responsibility  by  receiving  the  lunatic  without  a  regular 
iiJ^J^  certificate ;  but,  having  so  received  him,  is  bound  to  continue  the  confinement 
^^^  the  luoatie  b  discharged* 
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receive  the  said  Jboftna  Daiwy,  as  a  patient,  into  the  Mid  atylum. 
whereas,  by  a  certain  other  order,  under  the  hands  and  seals  of  as 
undersigned,  John  Braddout  Esquire,  and  Samuel  ChilcoU,  clerk,  tw( 
Her  Majesty's  justices  **  &c.  <*  of  Cornwall^  in  which  connty  the 
asylum  is  situate,  bearing  even  date  herewith,  after  reciting  the  said 
mentioned  order,  and  reciting  that  the  said  J.  B,  and  S.  C,  bad  then,  '^ 
pursuance  of  the  statute*'  &c.,  **  inquired  into  the  last  legal  settkncfct    -^ 
the  said  J.  7>.,  so  ordered  to  be  confined  in  the  said  asylum  as  afonasi^ 
and,  satisfactory  evidence  upon  oath  being  then  given  before  us  that 
parish  of  Minster ^  in  the  county  of  CornvfoU,  is  the  place  of  the  last 
settlement  of  the  said  J.  D,,  we^  the  said  J,  B.  and  S.  C,  justices 
aforesaid,  did  thereby  adjudge  that  the  said  parish  of  Mintter  was  the 
of  the  last  legal  settlement  of  the  said  J.  D. :   And  wbereaa  the  sai  ^ 
parish   of  Minster  is  one   of  the  parishes  included  and  comprised 
the  said  Camejford  Union  t    And  whereas  complaint  bath   bcoi 
unto  us,  the  said  J,  B.  and  S*  C,  two  of  Her  Majesty's  justSceB**  &c. 
**  of  ComxDoU  as  aforesaid,  in  which  said  county  the  parish  of  Xanle^fef 
5y  Camefford,  from  which  the  said  «7.  D,  was  sent  to  the  aaid  lunatic 
asylum,   is  situate,  by   tlie   churchwardens  and  overseers  of  the  pooB 
of  the  said   parish  of  Lanteglos  hy  Camelfordf  that  they,  on  bebalf  of 
the  said  parish  of  Lanteglos  by  Camefford^  have  incurred  great  expense 
in  and  about  the  ezamiuation  of  tlie  said  J.  D^  and  in  and  about  her 
conveyance  to  the  said  asylum,  and  that  they  have  paid  divers  sums  of 
money  to  the  treasurer  of  the  said  asylum  for  the  lodging,  maintenance, 
medicine,  clothing  and  care  of  the  said  Jl  D.  in  the  said  aaylum, 
site  hath  ever  since  been  and  now  is  confined  at  the  charge  and 
of  the  said  parish  of  Lanteglos  hy  Camefford:    And  the  said  choidw 
wardens  "  &c.  **  of  Lanteglos  by  Cametfotd  therefore  now  make  applicatioii 
unto  us,  the  said  justices,  for  an  order  upon  the  treasurer  of  theguaidians 
of  Uie  poor  of  the  said  Cameybrd  Union,  in  which  "  &c.,  **  for  payment,  to 
the  said  churchwardens  and  overseers  "  &c.  '*  of  Lanteglos  by  Camegitrd^ 
of  the  amount  of  the  said  expenses  and  of  the  moneys  so  paid  by  them  to 
the  treasurer  of  the  said  asylum  as  aforesaid :  And  it  being  now  latiifao- 
torily  proved  unto  us  the  said  justices,  upon  oath,  that  the  aaid  church- 
wardens and  overseers  "  &c.  «  of  Lanteglos  hy  Came^ord  have  heretofore, 
and  within  twelve  calendar  months  before  the  making  of  this  onier,  paid 
the  following  sums  in  respect  of  the  said  lunatic  J,  D.,'tJtmt  is  to  say,  tbe 
sum  of  1/.  12f.  lO^d,,  being  the  reasonable  expenses  incurred  by  the  aaid 
parish  of  Lanteglos  hy  Camelford  in  and  about  the  examination  of  tbe  aaid 
lunatic  and  the  conveying  of  her  to  tbe  said  asylum,  and  also  the  further 
sum  of  7^  185.,  being  the  amount  of  the  several  sums  which  by  or  on  be- 
half of  the  said  churchwardens "  &c.  «  of  Lanteglos  by  Camefird  have 
been  hitherto  paid  to  the  treasurer  of  the  said  asylum  for  the  reasonable 
charges  of  the  lodging,"  &c.  (as  before)  «  of  the  said  lunatic  in  tbe  said 
asylum :  We  do  therefore  order  you,  tbe  treasurer  of  the  guardians  of  tbe 
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of  tht  taid  Camd/brd  Union,  to  pay  forthwith  unto  the  church-    Quetn*s  Bendk. 
•od  overseers  of  the  poor  of  the  said  pariah  of  LanUgios  b^        [[1850.J 

C^iM«jM  the  said  several  sums  of  lA  12*.  lOjrf.  and  7/.  18*.,  making  in    — -— 

«Ke  whole  the  sum  of  9A  10*.  lOjd.     And  we  do  further  order  you,  the      ^*  Qu««» 

s^cl    tRssuier "  &c.,  '*  aUo  to  pay,  weekly  and  every  week,  unto  the     The  Inhabit- 

tremsnrer  of  the  said  asylum  the  sura  of  7*.,  or  such  other  sum  as  the  com-  ^^  ^[ 

mits«e  of  visitors  of  the  said  asylum  shall  hereafter  fix,  for  the  future 

VMlgiog,  maintenance,  medicine,  clothing  and  care  of  the  said  lunatic 

/•  'O't  daring  such  ilme  as  such  lunatic  shall  remain  and  be  confined  in 

1b«  aiid  asylum :  which  said  weekly  sum  of  7*.  hath  been  this  day  duly 

frcyvfd  on  oatli  to  be  the  weekly  sum  now  fixed  by  the  committee  of 

nntosof  the  said  asylum,  and  appears  to  us  the  said  justices  to  be  a 

ic-mMBiUe  charge  in  that  behalf.      Given  "  ftc.   (9th  February  1848X 

S^Kd  tad  scaled  by  the  two  justices. 

The  SessionB  confirmed  the  order,  subject  to  the 
Vfamon  of  this  Court  on  a  case  which,  so  far  as  regards 
tliep(niits  decided,  was  as  follows. 
The  grounds  of  appeal  were  (amongst  others) : 
4th.  <*  That  the  order  appealed  against  is  bad,  because 
h  does  not  appear  on  the  face  thereof  that  the  alleged 
looatic  was  chaxgeable  to  Lanteglos  by  Camelford  at  the 
time  she  was  ordered  to  be  removed  from  thence  to  the 
lonatic  asylum." 

(The  Sih  groimd  was  abandoned  at  the  commence^ 
ment  of  the  argument) 

7th.  That  ''  the  medical  certificate,  attached  to  the 
■aid  order  of  17th  July,  on  which  (amongst  other  docu-* 
ments)  the  justices  acted  when  they  made  the  order 
now  appealed  against,  is  bad  on  the  face  thereof,  in- 
asmuch as  it  is  not  made  according  to  the  form  con- 
tained in  the  schedule  (E.)  No.  1.  annexed  to  stat.  8  & 
9  VieL  c.  126. ;  it  not  being  stated  in  such  certificate 
that  E,  L.  We9ty  who  signed  the  same,  was  a  fellow  or 
licentiate  of  the  Boyal  College  of  Physicians  in  Lon." 
dom^  or  a  graduate  in  medicine  of  any  University,  or  a 
member  of  the  Boyal  College  of  Surgeons  in  London^ 
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or  an  apothecary  duly  authorised  to  practise  by  tl 
Apothecaries^  Company  In  London  ;  and  because  the  pU. 
of  abode  of  the  said  E.  L.  W.  is  not  stated  on  the  sa 
certificate." 

11th.  "  That  a  notice  in  writing  of  the  alleged  luna- 
being  chargeable  to  your  said  parish  of  Lanteght 
Camelford  was  not  sent  by  you  to  us  with  the  duplies 
of  the  said  order  now  appealed  against,  and  the  oopi 
of  the  examinations  on  which  such  last  mentioned  ordc 
was  made." 

The  following  is  a  copy  of  the  medical  certificate. 

**  I9  Edward  Lawrence  JVest,  being  a  surgeon,  < 
hereby  certify  that  I  have  this  day  personally  examine 
Joanna  Davey,  the  person  named  in  the  accompanyh 
statement  and  order,  and  that  the  said  Joanna  Davey 
an  insane  person,  and  a  proper  person  to  be  confinec 
(Signed)  ^*  Edward  Lawrence  West  Dated  the  17th  d 
of  Jtt/y  1847." 

It  was  admitted  by  the  respondents,  on  the  hearii 
of  the  appeal,  that  they  had  not  sent  to  the  appellai 
any  notice  of  the  said  pauper  being  chargeable  to  or  1 
lieved  in  the  respondent  parish,  unless  such  notice  w< 
sent  by  the  said  respondents  having  sent  to  the  app 
lants  a  duplicate  of  the  order  appealed  against,  and 
copy  of  the  examinations. 

The  case  then  set  out  the  order  (as  above),  and  t 
examinations;   the  material  parts   of  which   were 
follows. 

James  Davey,  father  of  the  lunatic,  deposed  that  8 
was  twenty-nine  years  old,  and  that,  some  little  tii 
before  July  1847,  *'my  said  child  Joanna  being  tb 
lunatic,  I  applied  to  the  board  of  guardians  of  1 
Camelford  Union  for  an  order  for  my  daughter  to  go 


XIV.  VICTORIA."]  353 

the  asylum;  and,  on''  2 let  July  1847*  ''she  was  re-   Queev^u BencK 
moTed  from  my  home  at "  &c.,  *'  in  the  said  parish  of      ^        '-I 
Lanteglos  by  Camelford^  by  Mr.  George  Eggins^  to  the     The  Qukkw 
county  lunatic  asylum,'*  "  by  an  order  under  the  hand    The  Iniwbit- 
of  Samuel  Chilcott^  Clerk,"  one  of  the  justices  &c.,  ''  and      MinfTKR. 
she  is  now  confined  therein.      I  know   Mr.  Edward 
JFeMty  of  Camelford,  surgeon.     I  did  not  pay  him  for 
atteadmg  my  daughter.     I  am  unable  to  support  my 
flftid  child  Joanna^  and  have  not  contributed  to  her 
maintenance  since  she  has  been  so  confined  in  the  said 
oonnty  lunatic  asylum."    He  further  deposed  that  the 
paaper  had  always  resided  with  him  as  part  of  his 
fanuly,  and  bad  never  done  any  act  to  gain  a  settlement 
^  her  own  right, 

Edward  Lawrence  fFest,  surgeon,  deposed  that,  pre- 

^oody  to  17th  July  1847,  ''  I  visited  the  said  Joanna 

Amy,  by  the  direction  of   JVilliam  Bowe,  relieving 

•ficer  of  the  said  "  (  Camelford)  "  Union.     I  saw  her  at 

kr&ther^s  house.    I  attended  her  as  a  pauper  patient" 

WUUam  Bowe,  the  said  relieving  officer,  deposed  to 

bavrng  given  to  J?.   L.    West  **  a  medical  order  in 

writing  to  attend  the  said  Joanna  Davey,   who  was 

thai  resi^g  in  the  said  parish  of  Lanteglos  by  CameU 

/drd^  and  to  supply  her  with  necessary  medical  relief: " 

and  he  identified  the  lunatic  as  the  person  mentioned 

in  a  certificate  of  chargeability  then  produced.      The 

certificate  was  in  the  form  given  by  stat.  7  &  8  Vict. 

e.  101.  schedule  (C),  under  the  seal  of  the  Board  of 

Guardians  of  the  Camelford  Union,  dated  4th  February 

1848,  whereby  they  certified  that,  on  17th  July  1847, 

**  Joanna  Davey^  single  woman,  became  chargeable  to 

the  parish  of  Lanteglos  by  Camelford^  in  the  said  Union, 

and  IB  still  chargeable  thereto." 
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George  Eggens^  ono  of  the  overseers  of  Ltadeg^      ^^ 
by  Camelford,   deposed  to  having  taken   the  lnnss       ^ 
thence,  on  the  2l8t  July  1847,  to  the  lunatic  asylum 
Bodmin. 

William  Robert  Hicks,  the  domestic  superintended^ 
of  the  asylum,  verified  Mr.  Chilcott^s  order  of  IT^^ 
July  1847,  and  the  medical   certificate   thereto   w^C^ 
tached;   and  deposed  to  having  reoaved  the  lonatii^^ 
in  pursuance  of  the  order,  on  21st  Jufy  18479  iiito^^ 
the  county  lunatic  asylum,  and  that  she  ''  has  firom 
that  time  been,  and  now  is,  confined  therein.    The 
expense  of  her  maintenance  in  the  said  asylum  his 
been  charged  by  me  to  the  said  parish  of  Lanteglu 
by  CamelfordJ** 

Claudius  Crigan  Hawker,  derk  to  the  Board  of 
Guardians  of  the  Camelford  Union,  deposed  to  smns 
paid  by  or  on  behalf  of  the  churchwardens  and  over* 
seers  of  the  poor  of  the  said  parish  of  LanUglos  iy 
Camelford  to  the  treasurer  of  the  said  county  lanaUc 
asylum,  for  the  lodging,  &c.  of  the  said  Joanna  JDaoey, 
incurred  within  the  last  twelve  calendar  months  *'  and 
charged  to  the  parish  ofLanteglos  by  Camelford.^  There 
was  a  further  deposition  as  to  expenses  incurred  and 
paid. 

The  only  documents  ever  sent  by  the  respondents  to 
the  appellants  consisted  of  the  examinations,  and  dupli- 
cate  of  the  order  appealed  agunst. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  above  objections,  or  any  or  either  of  them, 
ought  to  have  prevailed,  the  order  of  Sesnons  and  the 
order  of  maintenance  were  to  be  quashed ;  otherwiae  to 
be  confirmed. 
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The  case    was    argued  during   Miohaelmas    term,  (huen't  Benek. 


1850(a> 

Buttf  in  support  of  the  order  of  Sessions.     As  to  the 
fourth  objection :  under  stat.  8  &  9  Vict  c.  126.,  it  is  not 
neoeasary  that  the  justices  should  state  the  fact  of  charge- 
ability.    The  jurisdiction  of  the  justices  attaches  on  their 
finding  the  pauper  in  the  lunatic  asylum ;  and  the  regu- 
hrity  of  the  preliminary  proceedings  will  be  presumed 
^  the  contrary  appears ;  Regina  v.  Rhyddlan  (b).    And 
the  order  shews  by  inference  that  the  pauper  was 
dttigeable,  inasmuch  as  it  finds  the  fact  of  the  payment 
of  expenses  for  her  miuntenance,  &c.     Sects.  58  and  62 
stite^  as  the  condition  of  the  jurisdiction,  simply  that  the 
piaper  shall  have  been  sent  to  the  lunatic  asylum.     As 
tD  the  eleventh  objection :  no  notice  of  chargeability  was 
Beoessary.     Sect.  79  of  stat.  4  &  5  TK4:.  c.  76.  applies 
only  to  removals  from  one  parish  to  another.    In  Regina 
t.  Justieet  of  the  West  Riding  (c)  Williams  J.  expressed 
that  opinion,  as  to  the  operation  of  sect.  79  on  a  provi- 
sion in  stat  9  G.  4.  c.  40. :  he,  however,  made  the  rule 
for  a  mandamus  absolute;  and,  on  the  argument  upon  the 
return  in  Regina  v.  Justices  of  the  West  Riding  (d)y  the 
foil  Court  agreed  with  him.     In  Regina  v.  Justices  of 
Mtiddksex  (tf),  Wightman  J.  questioned  the  necessity  of 
sending  the  notice.    As  to  the  seventh  objection :  it  is  too 
late  now  to  inquire  whether  the  proper  formalities  were 
observed  when  the  lunatic  was  first  sent  to  the  asylum. 
In  substance,  the  statute  is  complied  with ;  in  the  certi- 
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(«)  Nowtmber  ISth.    Before  Lord  Campbell  C.  J.,  CoUridgef  Wighiman 
and  Erk  Ja.  (6)  Antd,  p.  327. 

(c)  Note  (a)  to  Eeginar,  Juttieet  of  iiiddletet,  5  JDowi,  ^  L.  16. 
id)  10  Q.  B.  763.  (e)  5  JDmoL  i  L.  9.  SI. 
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'Yi'%^^'''    ficate  West  calls  himself  "  Surgeon :  **  and,  this  bebg 

merely  a  matter  relating  to  the  means  of  information 

e  Quisx     possessed  by  the  magistrate  who  sent  the  lunatic  to  the 

'^ante  of***"    ^y^"°^*  ^*  ^^7  ^^^  ^®  presumed  that  the  ma^trate 
MiNSTEE.       satisfied  himself  of  the  propriety  of  the  step  by  Inti- 
mate means.     \_Erle  J.  Were  the  justices  to  send  ,the 
pauper  back  till  a  formal  certificate  could  be  framed? 
Wightman  J.  The  orders  do  not  recite  the  certificate 
at  all,  but  only  state  that  the  justice  called  to  his  as- 
sistance a  surgeon,  when  he  ascertained  the  lunacy  and 
the  propriety  of  confinement.]     The  appellants  are  not 
entitled  to  make  the  objection  at  this  stage.     [Cofe* 
ridge  J.  They  cannot  be  said  to  have  waived  it  till  they 
knew  of  it.      Lord  Campbell  C.  J*  And  they  know 
nothing  of  the  matter  till  they  are  served  with  the  order 
of  maintenance.]     Neither  parish  is  a  party  to  the  j^'e* 
liminary  steps:  it  is  not  a  question  as  to  waiver;  it 
is,  in  what  stage  of  proceedings  a  formal  objection  is 
cured.     The  certificate  itself  could  not  be  removed  by 
certiorari.      [Erie  J.  referred  to  Jtepina  v.  Hatfield 
Peverel{a)J\ 

Pashleyy  contrtl.  As  to  the  seventh  objection:  the 
intention  of  the  legislature  was  to  protect  paupers  frcmi 
being  treated  as  lunatics  without  full  inquiry  and  evi- 
dence. Sect  57,  which  makes  the  pauper  chargeable 
to  the  parish  from  which  he  is  sent  till  he  is  found  to 
be  settled  elsewhei*e,  applies  only  "  when  any  pauper 
lunatic  shall  be  confined  under  the  provisions  of  this 
act ;  '*  and  the  sections  that  follow  must  apply  |n  such 
case  only.  Sect.  51  expressly  jprohibits  the  receiving  a 
pauper  into  a  lunatic  asylum  without  a  certificate  in 

(a)  AnU,  p.  29S. 
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the  form  in  schedule  (E.)  No.  1.;  and  sect.  48  makes  it  Queet^u  Bench, 
essential  to  the  justice's  power  of  ordering  the  confine-      ^        '-I 


ment,  not  only  that  he  shall  be  satisfied  of  the  lunacy,     '^^  Qi»i«ir 
bat  that  "such  physician,  surgeon,  or  apothecary,  not   ThelnhaWu 

ants  of 

beiog  the  medical  officer  of  such  union  or  parish,  shall  MmfTBt. 
agn  a  certificate  according  to  the  form  in  schedule  (E.) 
No^  1.  to  this  act  annexed.''  That  form  has  the  words 
^  being  a  fellow  [or  licentiate]  of  the  Boyal  College  of 
FlTOcians  in  London,  [or  a  graduate  in  medicine  of  the 
Uniyenity  of  ifc,  or  a  member  of  the  Royal 

College  of  Surgeons  in  London,  or  an  apothecary  duly 
aotborised  to  practise  by  the  Apothecaries'  Company  in 
loiKbK,]."   Regina  y.  Rhyddlan  {a)  decided  only  that, 
where  the  order  of  maintenance  did  not  shew  whether 
or  not  the  pauper  had  been  brought  before  the  single 
nagiatxate  on  a  preTious  information  and  order,  the 
ttder  of  maintenance  was  not  therefore  bad :  here  the 
qneetion  arises  on  the  order  of  the  single  magistrate 
after  the  pauper  is  before  him.     \Erle  J.    I  think 
the  prindple  of  that  decision  was,  that  the  legislature 
meant  to  give  jurisdiction  to  the  magistrates  of  the 
county  where  the  pauper  lunatic  was  confined;  and 
that  their  order  of  maintenance  was  not  invalidated 
by  the  absence  of  any  formality  in  the  steps  which 
hroDgfat  him  thither.]     The  case  shews  only  that  the 
magistrate  may  send  to  the  asylum  though  the  pro- 
ceeding to  bring  the  lunatic  before  him  has  not  been 
regular.     [Butt  referred  to  Regina  v.  The  Guardians 
of  the  Carnarvon  and  AngUsea    Union  (b),   and  iZe- 

(«)  Anl^tp.  327. 

(6)  Gtcd  from  3  JVhv  Seu.  Co,  708.     Wednesday,  28th  November  1849. 
The  CMe  was  rcierved  at  Sessions,  on  appeal  from  an  order  for  main- 
otm  pauper  lunatic.     The  Sessions  had  quashed  the  order:  and, 
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Voium^  XIV.   gina  V.  Wolverhampton  (a).]      In  Rex  v.  GrmU 
^        '-^      held  (b)  a  female  pauper  was  removed ;  but  the  ocder 


The  Qouw     removal  was  quashed  on  appeal.     While  she  was  in  th^ 
The  Inhabit,    parish  to  which  she  was  wrongly  removed,  she  waa  de-^ 
MiviTSE.       livered  of  a  bastard  child;  and  it  was  held  that  th^ 
child  was  settled  in  the  removing  parish,  on  the  gronn^fl 
that  this  parish  could  not  take  advantage  of  its  owC2 
wrong.     So,  here,  if  the  pauper  has  been  illegally 
placed  in  the  lunatic  asylum,  no  right  is  acquired  by 
her  being  so  placed.    According  to  the  argument  on  the 
other  side,  the  order  of  Sessions  would  be  right  though 
there  had  never  been  any  suigeon's  certificate  at  alL 
,It  is  urged  that  such  a  certificate  cannot  be  brought 
before  this  Court  by  certiorari ;  but  that  shews  that  the 
question  is  properly  raised  by  this  proceeding  and  at  thi^ 
stage.    It  is  true  that  in  ShutOewartKs  Ca$e{e)  this 
.Court  held  it  unnecessary  that  there  should  be  a  atriot 
compliance,  as  to  the  order  and  certificates,  with  the 

in  support  of  the  order  of  Sesnoni,  tereral  points  were  taken  whicfa  this 
Court  considered  not  to  be  raised  by  the  ground  of  appeal  and  the  stated 
inent  of  the  casa^  These  were  abandoned  on  the  argument :  bat  oa«  oIk 
Jection  was  pressed :  namelj,  that  the  magiatfate^  who  aent  to  the  lanatic 
hospital,  did  not  by  an  order  require  the  reliering  officer  to  bring  tba 
lunatic  before  him,  within  three  days  of  notice  to  the  niagistrati»  in  yat« 
suancc  of  staU  8  &  9  Vid.  e.  186.  &  48.  The  Couit  (JMftfisn,  CWM^ft 
and  Erie  Js.)  pointed  out  that  the  case  did  not  shew  that  the  magistrate 
did  not  make  such  an  order,  but  only  that  the  pauper  (who,  as  the  eaae 
'found,  was  unfit  to  be  taken  before  the  magistrate)  was  not  brought  bdbra 
him  in  that  time,  nor  at  all,  the  magistrate  haTing  gon«  to  tiie  pnupor  oi^ 
the  1 1th  day  after  he  received  the  notice.  This  point  was  then  no  fiutber 
pressed ;  and  the  order  of  Sessions  was  quashed.  Erie  J.  said  that  be  wai 
Inclined  to  uke  up  the  jurisdiction  to  make  an  order  of  maintsnanee  at 
the  point  of  the  confinement ;  but  that  it  was  not  necessary  to  dccida 
this,  though  such  a  view  would  probably  hare  a  salutary  effect  by  pre- 
Tenting  litigation.  Towruend  supported  the  order  of  Sessiooa :  9%M|y 
and  AtpUmdj  contri,  were  not  heard. 

(a)  Antd,  p.  318.  (6)  6U.^  S.¥^ 

'  (c)  9  Q.  B.  651. 
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re€]^uuitioiia  of  atat  8  &  9.   Vict  c.  100.  ss.  45,  46. :   Queen't  Bench. 

but;  there  the  question  arose  upon  habeas  corpus,  and      »-         -I 

ttke    Court  refused  to  discharge  the  person  confined.     The  Qukh 

itiiMinuch  as  the  return  shewed  that  she  was  of  unsound    ^«  inhabit- 
ants of 

mindj  and  could  not  safely  he  at  large.    It  does  not       Mivstka. 
follow  that  an  order  for  the  expenses  would  have  been 
made.    In  Lumktft  New  Lunacy  Acts,  p.  177.  note  7., 
Vt  is  said  that,  in  order  that  stat  8  &  9  Vict  c.  126.  s.  62. 
Baay  qpply,  the  pauper  lunatic  *^  must  have  been  legally 
lent,  that  is,  sent  in  conformity  with  the  previous  pro- 
imm : "  and  reference  is  there  made  to  Regina  v.  Jus' 
itet  of  Cornwall  (a\  where  it  was  held  that  an  order  for 
ptjment  of  expenses  could  not  be  made,  under  sect.  42 
of  stit  9  G*  4.  c.  40.,  if  the  removal  to  the  asylum  had 
been  made  by  an  insufficient  authority*     As  to  the 
eleventh  olgection :  there  should  have  been  a  notice  of 
chtfgeability.     [Lord  Campbell  C.  J.  The  lunatic  must 
be  chargeable  to  some  one.]     The  question  is,  whether 
the  provisions  of  the  statute  have  been  so  complied 
vith  as  to  give  jurisdiction  to  make  the  present  order. 
The  pauper  might  be  chargeable  to  the  county.   [Erie  J. 
Sappoee  she  were  not  chargeable  at  all.]     When  a 
pauper  is  chargeable,  the  parish  called  on  to  pajf  is 
entitled  to  notice.   Sect.  62  puts  the  appeal  on  the  same 
footing  as  appeals  against  orders  of  removal :  and  there 
the  want  of  notice  of  chargeability  is  a  fatal  objection* 
Beffina  v*  Justices  of  the  West  Riding  {b)  (in  the  Bail 
Court  and  in  this  Court)  was  a  case  under  stat.  9  G.  4. 
c  40.  «.  54.,  where  the  words  are  '^  as  appeals  against 
pidera  of  removal  are  now  heard  and  determined : "  and, . 
at  the  time  when  that  statute  passed,  there  was  no  ne- 
cessity for  the  preliminaries  afterwards  required  by  stat. 

■ 

(a)  S  Ihwi*  i  U  77«.        (6)  5  i>.  ^  £.  16,  note  (a).     10  <{.  B,  76S. 
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Volume  xir.]  4  ic  5  fF.  4.  c.  76.  *.  79.  Wighiman  J.,  in  Begim 
*-  '-^  V.  Justices  of  Middlesex  (a),  clearly  thought  that,  ii 
some  particulars  at  least,  stat  4  &  5  JFl  4.  6*  76.  wa 
incorporated  with  stat  8  &  9  Vict  e.  126.,  though  no 
with  stat  9  G.  4.  e.  40.  And,  if  the  incorporatio 
exist  as  to  some  particulars,  as  the  sending  the  examii 
ations,  why  not  as  to  the  sending  notice  of  chargi 
ability?  \Wightman3.  In  all  cases  the  examinatioi 
would  be  important :  but  in  many  cases  no  chargeabilit 
could  exist]  Where  it  exists,  notice  ought  to  I 
given.  It  is  difficult  to  see  how  any  order  of  paymen 
can  be  made  on  a  parish  where  the  party  setting  tb 
jurisdiction  in  motion  has  not  been  subjected  to  charge 
Under  sect  62  of  stat.  8  &  9  Vict  c.  126*  the  pro 
visions  of  stat  11  &  12  Vict  c,  31.  are  incorporated,  a 
far  as  they  are  applicable ;  Regina  v.  Jitstices  of  Glamor 
ganshire(b).  That,  under  stat  4  8c  6  IF.4.  c.  76.  s.  79. 
an  order  of  removal  may  be  quashed  on  appeal  fc 
want  of  a  valid  and  regular  notice  of  chargeability,  hs 
often  been  decided ;  Regina  v.  Brixham  (c),  Regina  i 
Westhury{d).  This  answers  the  objection,  tliat  th 
jurisdiction  here  is  not  invalidated  by  the  illegality  < 
the  previous  steps.  As  to  the  fourth  objection:  tl 
order  ought  to  state  the  chargeability  expressly,  ihi 
being  the  basis  of  the  jurisdiction  imder  stat  8  &  9  Vic 
c.  126.  s.  48.  Under  the  old  rule  of  law,  the  complaii 
itself  must  state  liie  chargeability,  and  this  must  I 
recited  in  the  order;  Regina  v.  St  Giks  in  the  Fields  (e] 
the  same  law  was  Idd  down  as  to  the  complaint  thi 
the  pauper  has  come  to  inhabit,  in  Regina  v.  Willats  (y 

Cur.  ado.  vul 


(a)  SD.^L.  9. 
(c)  8  A,  ^  E.S75, 
(e)  7  Q,  B,  529. 


(h)  \^Q,  B.  561. 
((i)  5  Q.  B.  50a 
(ji)  7  Q.J9.516. 
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I^ord  Cahpbell  C.  J.,  in  Michaelmas  Tacation  (27e-  QwenU  Bench. 

6th)  1850^  delivered  the  judgment  of  the  Court* 
In  this  case  the  appellants  relied  on  two  objections 
m  respect  of  chargeabilitj. 

I^iisty  that  notice  of  chargeabilitj  had  not  been  sent 

AS  18  required  where  a  pauper  is  to  be  removed.    This 

objection  fails,  because  the  regulations  relating  to  orders 

of  removal  are  not  applied  to  orders  for  maintenance 

of  lonaticSy  although  the  regulations  relating  to  appeals 

against  the  former  orders  are  applied  to  appeals  against 

the  latter  orders.    Now  the  requirement  of  a  notice  of 

diargeability  is  a  regulation  relating  to  removals^  and 

not  to  appeals  against  removals.    Also,  if  such  notice 

were  necessary,  the  statement  contained  in  the  examin- 

itioiis,  that  the  pauper  was  chargeable  when  sent  to  the 

•sylnm,  and  had  been  since  supported  therein  at  the 

expense  of  the  parish,  would  be  sufficient. 

The  second  objection  was,  that  there  was  no  adjudi- 
cation of  chargeability ;  but,  as  it  is  adjudged  that  the 
Pauper  had  been,  from  the  time  of  being  sent  to  the 
^Inm  to  the  time  of  making  the  order,  maintained  at 
^  expense  of  the  parish,  this  objection  fails. 

The  third  objection  was,  that  the  medical  certificate 

^  the  surgeon  did  not  follow  the  form  given  in  sche- 

dule(£«)  No.  1.  of  the  statute;  as  that  he  is  not  stated 

to  be  a  member  of  the  Royal  College  of  Surgeons,  and 

his  residence  is  not  added ;  it  being  contended  that  the 

confinement  was  therefore  unlawful,  and  consequently  the 

order  for  nuuntenance  made  without  jurisdiction.    But 

we  are  of  opinion  that  the  confinement  did  not  become 

oolawful  by  reason  of  this  irregularity  in  the  form  of  the 

medical  certificate.    The  examinations  shew  that  all  the 

substantial  &cts  necessary  for  sending  a  pauper  lunatic 
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FoiufM  XIV.   the  defendants  to  plead  certain  matters)  be  discharged^ 

1849*  *  y^  w 

*        And  "  why  the  4th  plea  should  not  be  struck  out,  oi 

B"Tt       ^Q  ground  that  the  same  is  insensible  except  by  refer 

Walkcr      ence  to  certain  drawings,  which  by  the  rules  of  pleading^ 

and  Another* 

cannot  be  placed  on  record  or  replied  to,  or  why  th^ 
said  drawings  should  not  be  struck  out  as  surplusage  i 
and  why  the  defendants  should  not  elect  between  the 
4th  and  5th  pleas,  and  the  other  of  them  be  struck  out : 
and  why  the  8th  plea  should  not  be  struck  out:  or  why 
the  above  mentioned  rule  should  not  be  varied  or  dis- 
charged :  and  why  the  defendants'  attorneys  should  not 
deliver  to  the  plaintiff's  attorneys  or  agents  a  further 
and  better  notice  of  the  objections  upon  which  the 
defendants  mean  to  rely  at  the  trial  of  this  action." 

The  declaration  recited  that  the  plaintiff  and  Akx'> 
ander  Southwood  Stacker  were  the  true  and  first  in- 
ventors of  the  working  or  making  of  a  certain  manner 
of  new  manufacture  within  this  realm,  to  wit  a 
certain  invention  of  improvements  in  bottles,  jars,  pots, 
and  other  similar  vessels,  and  in  the  mode  of  manufkc* 
turing,  stoppering  and  covering  the  same,  and  which  said 
invention  others,  at  the  tipe  of  the  making  of  the  letters 
patent  after  mentioned,  did  not  use.  The  counts  then 
stated  the  grant  of  letters  patent  to  plaintiff  and  Stacker, 
their  executors,  &c.  and  assigns  (excuse  of  profert,  the 
letters  patent  being  lost),  with  proviso  for  the  patent 
becoming  void  if  the  patentees  should  not  particularly 
describe  and  ascertain  the  nature  of  their  said  invention, 
and  in  what  manner  the  same  was  to  be  performed, 
by  an  instrument  in  writing  under  their  hands  and  seals 
or  the  hand  and  seal  of  one  of  them,  and  cause  the 
same  to  be  enrolled,  &c.  within  six  calendar  months 
next  after  date  of  the  patent;  and  it  averred   that 
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plaintiff  did  particularlj  describe  &o«  by  an  instrument  QwenU  Jiench. 

in  ^writing  &c.,  and  cause  the  same  to  be  enrolled  &c  :  1_ 

«nd  *^  that  there  was  and  still  is  annexed  to  the  said        ^"^ 

V. 

inatrument  in  writing  so  enrolled  as  aforesaid  a  certain      Walkkr 

^  aod  Aootber. 

dzstwiiig  with  certain  letters  and  figures  marked  there* 
on*.'  The  count  then  stated  an  assignment  by  Stacker 
of  his  interest  in  the  patent  to  the  plaintiff  (a)  by  in- 
deanture  of  March  20th  1 845  (excuse  of  profert,  the 
iim^lenture  being  lost);  and  that  plaintiff  has  always 
exercised^  &c«  the  said  iuTentlon*  The  count 
proceeded  to  charge  the  defendants  with  various 
of  infringement. 
Tleas.  !•  That  the  Queen  did  not  give  and  grant  to 
and  Stacker  the  supposed  license^  &c.  in  manner 
l4  form  &C.  2.  That  the  supposed  letters  patent 
l^arve  not  been  lost,  in  manner  &c»  3.  That  the  sup- 
indenture  in  the  declaration  mentioned  has  not 
^Q  lost,  in  manner  &c»  Each  of  these  pleas  con- 
^uded  to  the  country* 

4»  ''That   the    said  supposed  specification  in  the 

declaration  mentioned  was  an  instrument  in  Avriting 

^ith  certwi  drawings  thereto    annexed,   and  which 

lud  specification  was  in  the  words,  letters  and  figures 

following,  that  is  to  say :  «Toair"&c.    The  plea  then 

Mt  out  the  specification,  which  was  of  great  length,  and 

Kferred  to  drawings  in  the  following  manner*     "  We  " 

&C.  *<  do  hereby  declare  the  nature  of  our  said  inven- 

tioHy  and  in  what  manner  the  same  is  to  be  performed, 

io  be  particularly  described  and  ascertained  in  and  by 

the  following  statement,  reference  being  bad  to  the 

sccompanying  drawings,  which  we  declare  to  belong  to 

and  form  part  thereof..    Our  said  invention  relates  to 

(a)  See  Segina  r.  BeUs,  15  Q.  B.  £40. 
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6f»  oonfiDed  or  ordered  to  be  confined  in  an  asylum^  and  Q^fw***  Bench. 
«ect.  62  applying  in  all  cases  of  pauper  lunatics  sent  to  . 

«i  asylnm  when  the  settlement  shall  have  been  ad-     '^^  Qj^^kn 
judged  under  sect.  58* 
As  all  tho  objections  fail^  the  order  of  Sessions  is 

^'QQ&med. 

Order  of  Sessions  confirmed  (a). 

(a)  See  the  five  preceding  cases. 


The  Inhabit, 
ants  of 

MiMSTKB. 


The  Queen  against  the  Inhabitants  of  St.       ^^^^  no,. 


Pancras. 


(St.  Pancbas  against  Lambeth.) 


^'^pMted,  12  q.  B.  31. 


Bstts  against  Waleeb  and  Another. 


Monday^ 
November  19th. 


X^EBSTER,  in  this  term,  obtained  a  rule  calling  ^  pi^^  ^j^j^.!, 
on  the  defendants  to  shew  cause  why  an  order  of  IJ^j^n*^^^^^  "' 
^^^  Denman  C.  J.,  of  10th  August  last,  should  not  be  drawings,  not 

•^  traced  on  the 

^^inded,  and  a  rule  of  Court  made  thereupon  (enabling  >«co«i  but  an- 

nexed  to  it,  is 
inadmissible ; 
^  Ae  Court,  on  motion  (where  the  pleading  related  to  the  specification  enrolled  by  a 
i^^tee),  ordered  such  plea  to  be  struck  out. 

Whether  auch  plea  would  have  been  allowable  (unleea  by  consent)  if  the  drawings  had 
liMi  trsced  on  the  record,  qutere. 

hi  IB  aetioa  for  infringing  a  patent,  the  defendant,  after  pleading  that  the  patent  was 

gnoted  on  a  representation  that  the  invention  was  an  invention  of  improvenaents  in  a 

JpKJtfcd  artide,  whereas  it  was  not  an  invention  of  improvements  in  such  article,  and  so 

tbe  patent  was  void,  averred,  by  another  plea,  that  the  supposed  invention  was  not  of  such 

Bse,  beaelt  and  advantage  to  the  public  as  by  law  required  to  make  it  a  consideration  for 

giaotiog  a  patent,  whereby  the  patent  was  void.     The  Court,  on  motion,  struck  out  the 

Mtcrplcn. 

In  an  action  for  infringing  a  patent,  if  the  defendant's  notice  of  objections  under  stat. 
5  9l  S  W,4.c,  83.  s.  5.  (see  stat.  15  &  16  Vkt,  c,  83.  «.  41.)  is  too  general  to  give  such 
information  as  the  plaintiff  is  entided  to,  it  is  no  answer  to  a  motion  for  better  notice  that 
dM  notice  u  as  specific  as  the  pleas. 
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plaintiff  did  particularlj  describe  &o*  by  an  instrument  Queen*$  Jiench. 

in  ^writing  &c.,  and  cause  the  same  to  be  enrolled  &c. :  * 

loid  *<  that  there  was  and  still  is  annexed  to  the  said        ^"" 

V. 

inatrament  in  writing  so  enrolled  as  aforesaid  a  certain      Walkkr 

^  aod  Aootber. 

orawiog  with  certain  letters  and  figures  marked  there* 

oiu'   The  count  then  stated  an  assignment  by  Stacker 

of  hb  interest  in  the  patent  to  the  plaintiff  (a)  by  in- 

dei^ure  of  ilfarcA  20th  1845  (excuse  of  profert,  the 

^denture  being  lost);   and  that  plaintiff  has  always 

^^^ed,  exercised^  &c.  the  said  invention.     The  count 

^en  proceeded  to  charge  the  defendants  with  various 

•^ta  of  infringement. 

Pleas.  1.  That  the  Queen  did  not  give  and  grant  to 
•"^tts  and  Stacker  the  supposed  license^  &c.  in  manner 
^^d  form  &C.  2.  That  the  supposed  letters  patent 
not  been  lost^  in  manner  &c.  3.  That  the  sup- 
indenture  in  the  declaration  mentioned  has  not 
iXk  lost,  in  manner  &c.  Each  of  these  pleas  con- 
^^iided  to  the  country. 

4«  <<That   the    said  supposed  specification  in  the 

^^claration  mentioned  was  an  instrument  in  writing 

'^Hb  certain  drawings  thereto    annexed^  and  which 

^d  specification  was  in  the  words^  letters  and  figures 

foUotiing,  that  is  to  say :  *  To  all ' "  &c    The  plea  then 

>^t  out  the  specification^  which  was  of  great  lengthy  and 

Inferred  to  drawings  in  the  following  manner.     "  We  " 

&C.  *«  do  hereby  declare  the  nature  of  our  said  inven- 

fioDi  and  in  what  manner  the  same  is  to  be  performed, 

to  be  particularly  described  and  ascertained  in  and  by 

the  following  statement,  reference  being  bad  to  the 

accompanying  drawings,  which  we  declare  to  belong  to 

and  form  part  thereof.    Our  said  invention  relates  to 

(a)  See  Hegina  r.  BeU$t  15  Q,  S,  540. 
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wj^x/r.    certem  improvements,- &C.     "Dr.wbg.Nal.    Th« 
figure  1.  represents  the  upper  portion  or  neck  of  ■ 


bottle  of  compound  construction''  &c.  There  were 
Wauu  numerous  other  references  to  the  drawings,  bj  figures 
and  letters.  The  daim  was.  of  ''the  manufacture  herein 
described"  &c.  as  specified  &c.  ''in  this  our  specifica^ 
tion  and  drawings."  The  plea,  after  setting  firatk  tii6 
documents,  proceeded:  "  And  the  defendants  further 
say  that  the  drawings  which  are  by  them  the  defend* 
ants  now  produced  and  shewn  to  the  Court  here,  and 
which  are  hereunto  annexed,  contain  and  are  true  copies 
of  the  said  drawings  annexed  to  the  said  specification  i 
Without  this,  that  by  an  instrument  in  wrxtii^  mider 
the  hand  and  seal  of  the  said  plaintiff,  to  wit  a  spect- 
fication,  he  the  said  plaintiff  did  particularly  describe 
and  ascertain  the  nature  of  the  said  supposed  inyentioo 
in  the  declaration  mentioned,  and  in  what  manner  llie 
same  was  to  be  and  might  be  performed,  in  manner  and 
form "  &c. :  conclusion  to  the  country.  Drawii^s, 
such  as  accompanied  the  specification,  were  annexed  tc 
the  plea. 

5.  That  the  said  plaintiff  and  A.  S.  Stoeker  did  not 
within  six  calendar  months  &c.  cause  any  instrument 
in  writing  under  the  hands  and  seals  of  the  said 
plaintiff  and  A.  S,  S.,  or  under  the  hand  and  seal  ol 
either  of  them,  particularly  describing  and  ascertaining 
the  nature  of  the  said  supposed  invention,  and  in 
what  manner  the  same  was  to  be  performed,  to  be 
duly  enrolled  in  Her  said  Majesty's  High  Court  of 
Chancery :  whereby  and  by  reason  and  means  whereof, 
heretofore  and  before  the  commencement  of  this  smt, 
and  also  before  the  committing  of  the  several  sup- 
posed grievances  &c.  or  any  or  either  of  them  or  any 
part  thereof,  and  after  the  expiration  of  six  calendai 
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months  next  and  immediately  after  the  date  of  the  Qyem^iBwtuA. 
supposed  letters  patent,  to  wit  on  Ist  July  1845,  *___ 


the  said  supposed  letters  patent,  license,  power,  privi- 

lege  and  authoritj  ia  the  declaration  mentioned,  and       Walkm 

and  Anotbef. 

«U  Other  rights  &c  granted  by  the  supposed  letters 
patent,  utterly  ceased,  determined  and  became  void. 
Vevification. 

6.  That  the  supposed  specification  in  the  declaration 
mentioned  was  an  instrument  in  the  words,  letters  and 
fi^iires,  and  with  such  drawings  thereunto  annexed,  as 
in.  defendant's  4th  plea  set  forth :  and  that  Betts  and 
Sticdier  were  not,  at  the  time  of  the  making  of  the 
le^tteiB  patent,  the  true  and  first  inventors  of  the  sup- 
posed invention  in  the  declaration  mentioned ;  whereby 
^*^^  by  reason  and  means  whereof  the  supposed  letters 
Patent  &C.,  heretofore  and  before  the  committing  &a, 
^  wit  on  the  day  of  the  making  of  the  supposed  letters 
Patent  &C.,  became  and  were  and  are  null,  void,  &c. 


7.  That  the  specification  was  an  instrument  &c.  (as 

*^  plea  6,  down  to  "  set  forth  ") :  and  that,  before  the 

^^^ttking  of  the  supposed  letters  patent,  to  wit  &c.,  Betts 

^^d  Stoeker  did  represent  and  suggest  to  the  Queen 

^t  the  said  supposed  invention  was  an  invention  of 

^provements  in  bottles,  jars,  &c.,  and  in  the  mode  of 

iiumn&cturing  the  same ;  and  that  the  Queen  believed 

*^h  representation  and  acted  thereon,  and,  so  believing 

^  acting,  granted  the  letters  patent.     Averment,  that 

^  sappoeed  invention  was  not  an  invention  of  im- 

pt^vements  in  bottles,  &c.,  and  in  the  mode  &c.,  as  by 

Settt  and  docker  represented  &c.    Whereby  &c. :  con« 

doaion  as  in  plea  6. 

8.  **  That  the  said  supposed  invention  in  the  declar- 
ation mentioned  was  not,  at  the  said  time  of  the  making 
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Foiumg  xir.   of  the  Baid  supposed  letters  patent  and  gift  and  grant  of 

license^  power,  privilege  and  authoritj  in  the  declar- 

^™'  ation  mentioned,  of  such  use,  benefit  and  advantage  to 
aad  A^'^o^b  ^^^  public  as  by  law  required  to  make  th^  same 
supposed  invention  a  sufficient  conuderation  for  the 
making  of  the  said  supposed  letters  patent  and  gift 
and  grant  of  licence,  power,  privilege  and  authority. 
Whereby  ^  &c. :  conclusion  as  in  plea  6. 

9.  That  the  supposed  invention  was  not,  at  the  said 
time  &c.,  a  new  invention  as  to  the  public  knowledge 
thereof  within  this  realm.  Whereby  &c. :  conclusion  as 
in  plea  6. 

10.  That  the  specification  was  an  instrument  &c. 
(commencement  as  in  plea  6,  down  to  *'  set  forth,**  re- 
ferring to  plea  4) :  and  that  the  supposed  letters  patent 
and  gift  and  grant  &c.  in  the  declaration  mentioned 
were  not  and  was  not  letters  patent  and  grant  of  pri- 
vilege of  the  sole  working  or  making  of  any  manner  of 
new  manufacture.  Whereby  &c:  conclusion  as  in 
plea  6.     11.     Not  Guilty. 

The  notice  of  objections  was  as  follows. 

"  In  pursuance  of  the  statute  (a)  "  &c.,  **  we  hereby 
give  you  notice  of  certain  objections  upon  which  the 
defendants  mean  to  rely  on  the  trial  of  tlus  action: 
And  that,  at  the  same  trial,  the  defendants,  besides 
denying  that  Her  Majesty  made  such  letters  patent, 
gift  and  grant  of  licence,"  &c.,  as  in  the  declaration 
mentioned,  and  also  denying  that  the  defendants  have  or 
that  either  of  them  has  committed  the  supposed  griev* 
ances  &c,  or  any  or  either  of  them,  &c  *^  will  object, 
contend  and  insist:    That  the  said  letters  patent  are 

(a)  5  &  6  W.  4.  e.  83.  i.  5. 
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Toid  by  reason  of  the  petition  and  several  suggestions,  Queen*i  Bench. 

matters  and  things  therein  recited,  or  some  of  them,  or * 

the  redtal  thereof  contained  in  the  ssud  letters  patent,         ^^' 
being  fidse  and  untrue  as  to  or  respecting  the  matters  and      ^j^^  'J^ 
thii^  stated  or  mentioned  in  this  notice,  or  some  of 
them:  That  the  said  fF.  Beits  and  A.  S.  Stacker ,  in  the 
declaration  respectively  named,  did  not  invent  the  said 
Apposed  invention  in  the  said  letters  patent  and  de- 
claration mentioned :  That  the  sud  W.  B.  and  A.  8.  S. 
w^ere  not  the  true  and  first  inventors  within  this  realm 
of  the  said  supposed  invention :  That  the  said  supposed 
^vention  was  not  an  invention  of  improvements  in 
^^tles,  jars  and  pots  and  other  similar  vessels,  and  in 
the  mode  of  manufacturing,  stoppering  and  covering 
uie  same :  That  the  said  supposed  invention  was  not,  at 
^be  time  of  the  making  the  said  letters  patent,  of  suffi- 
<^ent  use,  benefit  and  advantage  to  the  public:  That 
^h«  said  supposed  invention  was  not,  at  the  said  time  of 
^be  making  of  the  said  letters  patent,  of  any  use,  benefit 
^^  advantage  to  the  public :  That  the  said  invention  was 
^ot   new  as  to  the  public  knowledge  thereof  in  this 
^^alm  at  the  date  of  the  said  letters  patent :  That  the 
^^d  licence,  power,  privilege  and  authority  was  not  a 
privilege  of  working  or  making  any  manner  of  manu- 
^ture :  That  the  said  invention  was  not  an  invention 
^  aoy  manner  of  manufacture :  That  the  said  supposed 
^^ention  was  not  an  invention  of  any  manner  of  new 
ii^ufieusture :  That  the  plaintiff  did  not  by  the  said 
^^cdfication  in  the  declaration  mentioned  particularly 
dttcribe  and  ascertain  the  nature  of  the  said  supposed 
iQTention,  and  in  what  manner  the  same  is  to  be  per- 
fonned :  That  the  plaintiff  and  A.  S.  S.  did  not  by  any 
instrament  in  writing  under  their  hands  and  seals,  or 
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Volume  xiK   under  the  hand  and  seal  of  either  of  them,  partioukriy 

1849,  '  IT  ^ 

1_  describe  and  ascertain  the  nature  of  the  said  suj^ioeed 

Bms       invention^  and  in  what  manner  the  same  is  to  be  per- 

Walxia      formed:   That  the  plaintiff  and  2I  &  i&  haye  not 

•nd  Another.  ... 

caused  the  said  specification,  or  any  instrument  in 
writing  under  their  hands  and  seals,  or  under  the  hand 
and  seal  of  either  of  them,  particularly  describing  and 
ascertaining  the  nature"  &c  (as  above)  '^to  be  duly 
enrolled  in  Chancery."  G^eral  conclusion,  that  de- 
fendants will  abo  insist  upon  such  other  defences 
(other  than  objections  to  the  letters  patent)  as  nu^y  bo 
fulmissible  under  any  of  the  pleas.  Dated  10th  Avguti 
J1849. 

Sir  Jf  JerviSi  Attorney  Greneral,  and  ERndmarch, 
now  shewed  cause.  First :  as  to  striking  out  plea  4« 
The  objection,  if  ayailable,  ought  to  be  taken  by  de* 
tnurrer.  It  has  been  a  constant  practice  to  add  drawings 
to  the  record  where  they  were  necessary.  In  Rex  y* 
Arkwriffht  (a)  a  drawing  was  annexed  to  the  sci.  fa. ;  and 
the  form  there  was  settled  by  Sir  P.  Arden*  Drawings 
were  annexed  to  the  record  in  Russell  y.  Ledsam  {b) 
and  in  Regina  y.  Nickels  (c).  In  a  case  relating  to 
abuttals  on  a  mountain  in  Wales,  a  drawing,  with  the 
points  of  the  compass  marked,  was  placed  in  the  margin 
of  the  record  by  direction  of  the  late  R.  V.  Richards^ 
If  a  deed  has  a  plan  in  the  margin,  and  oyer  is  crayed, 

(a)  WtbU,  Pat,   Ca,  64.,  from,  a  more  extended  report^  publiibed 
London,  1785.    S.  C.  reported,  Dav,  Pbt.  Ca.  61, 

(5)  14  itf.  (f  W.  574.     Judgment  for  plaintiflT  affirmed  in  Sxek.  C9t, 
Ledsam  t.  RuskH,  \€  M^  ^  W,  6SS.,  and  in  J7.  Lordt,  Lediam  ▼.  RuneBf 
1  H.  Lords  Cases,  687.     See,  as  to  the  specification,  14  M.  jr  ^.  577., 
and  Russell  ▼.  Cotoley,  1  Cro,  M.  j-  R.  864. 
-  (c)  Mentioned  in  Webst,  Pat.  Cai  6S7.,  note  (ft). 
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the  plan  oannot  be  set  out,  because  it  could  not  be   Q«<««»*«  Bench. 

1849* 
read;  bat»  if  enrolment  is  prayed^  the  deed  is  set  out  * 


with  the  plan.     In  Newton  v.  Wilmot  (a)  a  lease  was  ^^ 

set  out  on  oyer,  containing  a  demise  of  premises,  with    J^*ji'l^ 
the  words  ^'  for  the  better  description  whereof,  a  plan 
ifliDdoned  on  the  second  skin  of  these  presents;"  and 
it  was  objected  that  the  plea  did  not  set  out  the  plan. 
ArieB.  observed:  ^'  An  indenture  set  out  on  oyer  is 
rapposed  to  be  read  by  the  clerk  of  the  Court :  I  do 
not  see  how  the  lines  and  marks  in  a  plan  could  be 
read:"  but  no  decision  on  that  point  was  required.     In 
MyiMzy.  Faster  (J>)  the  defendants  pleaded  a  plea  in- 
tended to  bring  into  question  the  validity  of  the  speci- 
ficatioQ,  which  the  plea  set  out  at  length;   and  the 
>q;Qment  for  them  (on  special  demurrer  to  the  plea)  was   . 
that  there  was  a  question  for  the  Court,  and  **  the  de- 
fendaQts,  therefore,  have  a  right  to  bring  the  specifica- 
^  before  the  Court  by  their  plea,  and  to  have  the 
judgment  of  the  Court  upon  its  sufficiency.''   *^  The  only 
poiiitin  dispute  between  the  parties  might  be  one  which 
is  not  a  question  for  the  jury  at  all,  and  they  ought  not 
to  be  put  to  the  expense  of  a  trial,  when  they  only  ask 
for  the  opinion  of  the  Court  as  to  the  sufficiency  of  the 
specification  in  point  of  law.**    Maule  J.  said  there :  ^^  I 
am  disposed  to  think  that  might  be  done ;  but  the  ques- 
tion is,  whether  the  sufficiency  of  the  specification  has 
beea  properly  raised  by  the  present  plea:"  and  upon 
that  objection  the  defendant  failed,  the   plea  being 
deemed  argumentative  for  want  of  a  direct  traverse- 
To  raise  the  question  correctly  for  the  opinion  of  the 
Court,  the  specification,  and  all  that  forms  part  of  it, 

(a)  8  If.  j>  r.  711.  720. 

(I)  1  DtfwT.  |r  L.  737.    5.  C.  6  Afcn.  t- a  734. 
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Birrs 
▼. 
Walxsr 
and  Another. 


must  be  presented.  Since  the  last  cited  oaee  it 
always  been  the  practice  to  do  this,  with  a  spedal 
verse  as  in  the  present  instance:  and  the  prop^  ^ 
course  for  the  opposite  party  is  to  demur.  Whetl — -a 
or  not  the  specification  as  set  out  describes  the  ~ 
vention,  is  a  question  for  the  Court:  whether 
description  is  sufficient  for  the  instruction  of  a  wo: 
man,    is    for    the   jury.      In    Regina    y.   Cutler 


The  specifica- 
tion of  a  patent 
is  defective  if 
tlie  patentee 
professes  to 
effect  his  object 
in  one  of  two 
specified  modes 
or  else  in  the 
other,  repre- 
senting each  as 
available,  and 
it  appears  by 
evidence  that 
one  of  them 
will  effect  the 
purpose,  but 
the  other  will 
not* 


(a)  S  Cor.  j-  Kir.  SI 5^  where  the  specification  mod  dimviDgk 
given. 

RsaiNA  V.  CuTLSE,  on  scire  facias  to  repeal  a  patent  (see  CuU 
Bower,  11  Q,  B,  97S.)f  was  tried  before  Lord  Denmon  C.  J.  at 
mintter,  in  Miehaelmas  vacation,  1847 :  verdict  for  defendant.     A 
nisi  was  obtained  for  (among  other  subjects  of  application)  a  new  tz^ 
on  the  ground  of  misdirection.     Cause  was  shewn  in  Michaelmas 
{Novefnher  16th  and  17th)  1S48,  before  Lord  Denmon,  C.  J.,  Coleri^^^ 
Wighiman  and  Erie  Z%^  by    Tolfourd  Serjt.,  IFhilehursi,  and 
and  Hindmorch  supported  the  rule.     The  Court,  without  bearing 
J.  Jervit^  Attorney  General,  with  whom  was  Af.  2>.  JSRtf,  on  the 
side,   stopped  the  argument,  but  took  time  for  conaiderationy 
Denmon  C  J.  observing :  <*  I  think  I  made  a  mistake  in  my  direction 
the  jury :  but  I  should  like  to  look  over  the  short-hand  writer's 
We  will  tell  the  Attorney*  General  afterwards,  whether  we  think  s^ 
necessary  to  hear  him.*'     In  Hiioryierm,  (January  SOth)  1849, 

Lord  DaNMAM  C.  J.  delivered  judgment  as  followst 

Hiis  was  a  scire  facias  to  repeal  letters  patent  for  improvemcnta  in  th  ^ 
manufacture  of  tubular  flues  to  steam  boilers. 

Several  issues  were  joined  on  the  numerous  objections  taken  to  tb^ 
specification.  The  15th  was  that  the  specification  dkl  not  particularly 
ascertain  and  describe  the  nature  of  the  invention.  The  hammers  to  be 
applied  to  the  iron  tube  arc  described  :  and  on  the  faces  are  to  be  placed 
two  ttopifar  diet,  or  a  pair  of  grooved  rolft.  A  mandril  is  then  pressed 
through  the  dies,  or  between  grooves  of  the  rolls.  On  the  trial,  there  vru 
evidence  that  the  grooved  rolls  would  not  do  the  work  here  assigned  to 
them ;  and,  in  commenting  on  that  part  of  the  case,  I  told  the  jury  that, 
if  either  of  those  methods  were  proved  to  be  satiafactory,  the  patent  might 
be  good,  notwitlistanding  the  imperfection  of  the  other. 

The  case  of  Lewis  v.  Marling  {\0  B.  &  C  23.;  had  been  quoted  as 
establishing  that  doctrine.  But,  on  examination,  the  Court  there  only 
said  that  the  claim  of  some  part  of  «  machine  which  turned  <nit  to  be 


And  Another. 
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1.*  'Nisi  priaB>  it  was  objected  that  part  of  the  alleged  (hteen't  SendL 

.Ki^entioii^  as  doimed  by  the  specificatioD,  was  not  the  * 

scxbject  of  a  patent ;  the  drawing  annexed  to  the  speci-         ^■"* 
was  relied  upon  in  support  of  the  objection ;    ^^Y^"", 
L<3  Lord  Denman  C.  J.  ruled  that^   in  the  respect 
pointed  out,  the  specification  was  bad.     There  is  no 
fit  mode  of  traversing  the  sufficiency  of  the  spcci- 
ion  than  that  which  is  here  adopted.    It  could  not 
pleaded  that  the  patentee  did  not  cause  a  specific 
L'Kton  to  be  enrolled.   If  the  objection  now  taken  were 
"valid,  the  spedfication  itself,  which  puts  a  drawing  on 
xeooid,  would  be  a  nullity.    It  is,  practically,  impos- 
sible to  dispense  with  this  mode  of  description  where 
the  machinery  is  intricate.     In  indictments  for  forgery 
i'fc  litB  long  beai  the  practice  to  give  a  fac-simile  (a). 

Secondly :  the  defendants  should  not  be  required  to 
elect  between  pleas  4  and  5.  Plea  4  raises  a  question 
(oT  the  Court  on  the  legal  effect  of  the  specification* 
X^Iea  5  denies  that,  in  point  of  fact,  the  instrument 
deacribed  the  invention  or  was  enrolled. 


^^IciB  did  not  Titiate  a  patent.     This  is  very  different  from  describing  a 

^^  of  a  machine  as  capable  of  cooperating  in  the  work,  when  in  fact  it  ia 

^''^'Pable,  even  though  be  at  the  same  time  describes  other  means  which 

™ffbt  be  cfiectoally  employed.     For  the  reader  of  the  specification,  re 

^V^  upon  ity  might  use  the  former  in  constructing  his  machine,  wbick 

^'^'^  ftil  of  its  purpose  from  being  too  accurately  made  according  to  the 

P'^Kiitce's  instructions.   The  rule  must  therefore  be  absolute  for  a  new  trial. 

Aground  of  objection  which  prevailed,  and  on  which  the  case  iraa- 

^^KiBgiibbcd  from  LetBts  t.  Marling  ( 10  ^.  4*  C.  22. ),  was  stated  by  Hind^ 

^tnk  IS  follows :  Here  the  patentee  claims  to  effect  his  object  in  two 

^'ijh  not  pointing  out  either  as  the  one  to  be  adopted  in  preference ;  but 

OM  will  not  effect  the  object  at  all.    In  the  case  cited,  the  claim  was  for 

to  cnttre  machine,  part  of  which  proved  useless,  but  the  machine  mighi 

hMWt  been  worked  with  or  without  the  part ;  and  it  was  not  described  in 

the  specification  as  essential.  See  Morgan  ▼.  Seaward,  2  Af.  $•  W,  544. 562, 

(a)  See  slat  2  jr  S  (T.  4.  c  12S.  f.  S. 
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1849. 


would  not  be  safe  to  plead  that  th^  invention  was  of  no 
®"^        use;  for  to  such  a  plea  (even  if  it  were  otherwise 
Walksk       good  (a)  )  any  degree  of  utility,  however  slight,  would 

and  Another. ,  .  •        • 

be  an  answer.  In  Losh  v.  Hague  (i),  at  Nisi  pnoi^ 
Lord  Abinger  said  to  the  jury :  *^  I  observe  one  of 
the  pleas  states  that  the  improvements  are  something 
trifling  and  inignificant.  If  that"  (bending  instead 
of  welding)  **  is  the  improvement,  you  will  consider 
whether  it  is  worth  a  patent  or  not.''  And  the 
editor  says,  p.  205,  note  (ft),  *'  This  question  would 
appear,  both  on  the  authority  of  the  learned  Chief 
Baron  in  this  case,  and  from  the  nature  of  the 
thing,  to  be  peculiarly  a  question  for  the  jury;  and 
this  defence  must  consequently  be  spedally  pleaded."* 
\^Coleridge3.  In  that  particular  case  Lord  Abinger 
could  not  help  putting  the  question  to  the  jury  as 
as  he  did.  Wightman  J.  In  Morgan  v.  Seaward  {e)y 
at  Nisi  prius,  Alderson  B.  said :  '*  It  is  not  material^ 
however,  that  the  improvement  should  be  great.  It  is 
sufficient  if  it  is  an  improvement  at  alL'']  That  there 
may  be  something,  short  of  absolute  inutility,  which, 
vitiates  a  patent,  seems  admitted  by  the  judgment  of 
the  Court  of  Exchequer  in  the  last  cited  case.  And 
Lord  Coke  says,  3  Inst  184. :  *^  In  every  such  new 
manufacture  that  deserves  a  privilege,  there  must  be 
urgens  necessitas,  and  evidens  utilitas."  At  any  rate, 
if  the  sufficiency  of  this  plea  was  to  be  questioned,  it 
should  have  been  done  by  demuvrer. 

As  to  the  notice  of  objections :  the  practice  ia  that 
they  merely  follow  the  pleas.     It  was  not  adverted  to 

(a)  See  Morgan  v.  Seaward,  2  2f,  ff  W,  544.  562,  3. 

(6)   Webit.  Pat,  Ca.  202.  204,  5.  (c)   Webtt,  Pat.  Oa.  ITO.  172. 
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by  the  framcrs  of  stat.  5  &  6  ^.  4.  c.  83.  (a),  which  Q^eerCt  Bench. 

requires   such   notice^    that   specific    pleas  would   be ' 

pleaded:  the  former  course  having  been  to  plead  the        ^'"" 
general  issue  (b).    With  special  pleas,  a  specific  notice      Waucmi 

\       .      .        .  1        ^        r  gnd  Another 

of  objections  is  superfluous.  But,  if  this  notice  is  de- 
fectiye,  the  plaintiff  might  have  moved  for  a  better 
particular,  as  was  done  in  Heath  v.  Unwin  (c). 

fVAsier,  contr&.     First :  In  Sealr/  v.  Broume  (cf)  an 

applicadon  was  made  to  strike  out  pleas  to  which  draw- 

insawere  annexed;  and  a  rule  nisi  was  granted;  but 

no  cause  was  shewn,  the  parties  having  come  to  a  com- 

proimae.    In  a  note,  (4)^  to  that  case  it  is  said  that  '*  In 

B€Mjrett  v.  The  Stockton  and  Darlington  Railway  Com^ 

p€Mnji^(je), ''  where  a  verdict  was  found  for  the  plaintiff, 

mb^  to  a  spedal  case,  with  liberty  to  turn  it  into 

A  spedal  verdict,  it  was  made  part  of  the  terms  that  a 

map  which  had  been  given  in  evidence  at  the  trial 

ti^iild  form  part  of  the  special  verdict ;  but  this  being 

found  to  be  impossible,  it  was  agreed  that  the  map 

''hoQld  be  referred  to  by  either  side  upon  the  argument, 

vd  no  notice  was  taken  of  it  in  the  special  verdict.  An 

•ttempt  was  made  in  Panton  v.  Williams  "  {g)  "  to  intro- 

d^  a  &c-simile  of  certain  documents  which  had  been 

(■)  Sm  sUt.  15  &  16  Vkt,  c,  83.  <.  41.,  which  requires  that  "  par- 

t*^^**  of  Che  objections  to  be  relied  upon  at  the  trial  shall  be  delivered 

*>A  tht  pIcM,  and  enacts  that  no  evidence  shall  be  given  in  support  of 

<Bf  olyeetiOQ  **  impeaching  the  validity  of  such  letters  patent,"  which 

duO  not  be  contained  in  the  particulars :  proviso,  that  the  place  where, 

aod  mtmifr  in  whicb,  the  invention  is  alleged  to  have  been  used  before 

gnat  of  letteis  patent  shall  be  stated  in  the  particulars. 

(h)  See  X^v.  Topham,  14  U.  ^  W,  146. 148. 

(c)  lOU,^  W.  684.     See  lUgina  v.  IFaHon,  2  Q.  B,  969. 

(d)  14  Law  J.  N.  S.  Q.  B.  {BaU  Court)  169. 

(e)  2  Mtm.  j>  G.  1S4.,  S.C^2  Scott,  AT.  R.  337. 
(jg)9Q,B,  l$9ki  A  C  10  Law  J.  N.  S.  Sxeh.  545. 
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'___  but  an  application  for  that  purpose  was  refused,  on 

Brrrs  the  ground  that  the  Court  had  no  means  of  judging 
vi^ALKXft  whether  it  was  a  perfect  fac-simile  or  not.  The  same 
rule  prevails  in  criminal  pleadings,  except  in  indict- 
ments for  forgery,  where  a  fac-simile  of  the  document 
must  be  set  out"  This  is,  in  fact,  an  attempt  to  plead 
evidence.  \WightmanS.  How  could  an  "annexed" 
drawing  be  sent  up  to  a  Court  of  Error?  IRndmarch. 
It  is  constantly  done]  That  is  bv  consent.  According 
to  the  ancient  practice,  pleading  was  an  "  oral  alterca- 
tion" of  which  ^^a  contemporaneous  official  minute  in 
writing  was  drawn  up  by  one  of  the  officers  of  the  Court, 
on  a  parchment  roll,  containing  a  transcript  of  all  the 
different  allegations  of  fact;**  Steph.  on  Plead.  25  (5th 
ed.);  and  "the  abandonment  of  the  practice  of  oral 
pleading  led  to  no  departure  from  the  ancient  style  of 
allegation ;"  p.  29.  But  no  analogy  to  the  ancient  style 
can  bo  preserved  when  "  drawings  "  are  **  produced  and 
shewn  to  the  Court,"  and  are  "  annexed  "  to  the  plead- 
ing. The  practice  of  setting  out  a  fac-simile  in  an  in- 
dictment for  forgery  is  peculiar.  [^IVightman  J.  If  yoa 
had  to  set  out  a  forged  instrument  in  a  plea,  might  not 
a  fac-simile  be  given  ?]  It  would  seem  not*  A  scire 
facias  is  no  precedent  for  the  plea  to  an  action;  it  is 
under  different  rules,  and  is  in  the  nature  of  a  criminal 
proceeding.  \_Coleridge  J.  If  you  succeed  on  the  first 
point  you  succeed  on  the  second.  And  the  Court  think 
that  the  fourth  plea  must  be  struck  out,  on  the  ob-> 
jection  (without  entering  into  any  other  question  on 
that  point)  that  drawings  cannot  be  "annexed"  to  a 
plea  (a).] 

(a)  S«e  WanhanerU  Case,  1  2£oo,  C»  C  456; 
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Then,  as  to  plea  8.    It  is  not  required,  because  plea  Queen*t  BencK 

1  denies  that  the  invention  was  **  an  invention  of  im-  * 

pro^ments  ;**  which  is,  in  other  words,  denying  that  it  ^^ 

was  of  such  utility  as  would  support  a  patent.     The       YAnoiher 
legation  that  it  was  not  *^  of  such  use,  benefit  and 
advantage  to  the  public  "  as  to  be  "  suflScient  consider- 
ation **  for  a  patent,  raises  no  question  of  fact  which 
the  plaintiff  can  deal  with.     How  is  it  practicable  to 
weigh  the  d^rees  of  utility,  which  may  or  may  not  be 
^^nsideration  for  a  patent?     [^Coleridge  J.      It  cer- 
**i«ily  is  a  question  how  a  jury  could  weigh  these. 
ff^htman  J.    It  is  diflScult  even  for  a  judge.]    Then 
^e  effect  of  the  plea  is  to  force  a  demurrer  upon 
the  plaintiff:  and  a  plea  framed  with  that  view,  and 
following  plea  7,  ought  not  to  be  allowed. 

Ab  to  the  notice  of  objection.    In  Neilson  v.  Hav'- 
ford  {a),  Parke  B.,  delivering  the  judgment  of  the 
Court  of  Exchequer,  says:    "We  concur  with  the 
opinion  of  the  Court  of  Common  Pleas,  in  the  cases  cited 
V  Sur  WUliam  FoUett^  that  the  act  must  be  construed 
to  mean  that  a  mere  copy  of  the  pleas  will  not  be  a 
sufficient  compliance  with  its  provisions.    It  was  passed 
«fter  the  New  rules  had  required  the  several  defences  to 
^  pleaded,  and  must  therefore  be  considered  as  having 
ii^tended  to  give  to  the  plaintiff  some  additional  advan- 
ce beyond  the  information  which  the  record  would 
give  him.     The  statute  did  not  mean  to  say,  nor  do 
we  think  that  the  Common  Fleas  (h)  meant  to  decide, 
tbat  it  would  not  be  sufficient  in  some  cases  to  give 
notice  in  the  terms  of  the  plea  itself.     The  objection 


(a)  8  Af.  J-  IT.  806.  822.  (6)  FitJier  t.  Dcwick^  4  New  Ca,  706. 
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Brm       sufficient ;  in  other  cases  the  plea  may  be  so  general. 
Walk£e      its  language,  as  to  be  insufficient  as  a  notice,  if  ti 

scribed  from  the  plea  merely.    Each  case  must  de[^e&  t3 
on  its  peculiar  circumstances."    Stat  5  &  6  WZ 
c.  83.,  sects.  5,  6,  gives  costs  to  the  plaintiff  if  t--     ^ 
defendant  fails  to  prove  matters  stated  in  his  notice         ^ 
objections :  and  the  notice  ought  to  be  so  specific  tiu- 
he  may  not  avail  himself  of  it  for  the  purpose  of  o 
jection  and  yet  escape  costs  if  the  plaintiff  sucoeed^^^ 
In  Leaf  v.    Topham  (a)  notice  of  objections,  adding^ 
nothing  material  to  the  language  of  the  pleas,  was  held^ 
insufficient.    Here  the  pleas,  from  6.  onwards,  are  \xx^^ 
general  to  convey  any  information;   and  the  notice^ 
docs  not  explain  them.    It  is  not  shewn  whether  the^ 
novelty  of  the  invention  is  disputed  as  to  the  whole  ^ 
or  any  part.     The  plaintiff  must  go  to  trial  with  evi« 
dence  as  to  the  whole.    If  the  objection  were  spedfio 
he  might  perhaps  disclaim* 

CoL£Bii>OE  J.  We  have  already  said  that  the  4th 
plea  is  not  maintainable.  I  think  also  that  the  8th  plea 
is  pleaded  only  to  invite  a  demurrer,  and  must  be  struck 
out.  And  I  am  of  opinion  that  the  notice  is  not  spedfio 
enough.  If  the  pleas  are  so  expressed  as  to  ^ye  the 
requisite  information,  the  notice  of  objections  may  not* 
be  so  material ;  but  here  that  is  not  the  case :  the  pleas 
are  quite  general ;  and  the  notice  of  objections  is  as 
much  so. 

WiGHTMAN  and  Erle  Js.  concurred. 

fa)  14Af.  $•  fr.  146. 


XIII.  VICTORIA.  379 

Sindmarch  then  prayed  leave  to  amend  the  notice.  ^«««»*«  Bwneiu 

^  Cokndge  J.     You  must  go  to  a  Judge  at  chambers,  [__ 

and  shew  the  particuUr   amendment  you  desire  to         ^"" 
makeil    Hindmarch  ako  suggested  that  the  objection       Walk«» 

^      •*  ^^  •'and  Another. 

originally  taken  to  plea  4,  and  which  the  defendants 
had  been  prepared  to  meet,  was  that  the  drawings 
could  not  be  put  upon  the  record,  whereas  the  Court 
had  decided  merely  that  they  could  not  bo  annexed. 
\Wighiman  J.  I  think  they  embarrass  the  record  very 
ccmnderably,  and  are  unnecessary.  Coleridge  J.  They 
may  be  placed  there  by  consent.] 


WAster  asked  if  the  4th  plea  was  to  be  struck  out, 
or  the  drawings  only.  \^Coleridge  3.  The  plea.  It  is 
bad  in  that  form.] 

Bule.  That  the  rule  of  the  11th  August  be 
varied ;  and  that  the  4th  and  8th  pleas 
be  struck  out ;  and  that  the  defendants 
deliver  to  the  plaintifTs  attorneys  or 
agents  a  further  and  better  notice  of  the 
objections  upon  which  the  defendants 
mean  to  rely  at  the  trial  of  this  action,  (a) 

•  (*)  8w  tbe  rulings  at  to  particulart  of  objection  collected  in  NormavCi 
Treaiite  on  tA<  Law  and  Practice  relating  to  Letters  patent  fur  Inventions, 
PP*  199—174,  London^  1853. 


c  c  4 
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1849. 


Tveiday,         Webster  Flockton  and  Five  Others   against 

30th  November,  ^  -i  -n«»        i-w  i 

Hall  and  h  ive  Others. 


Toadcckra-  {^ASE  for  infringement  of  a  patent,  one  of  the 
tion  in  case^  ^  plaintiffs  being  patentee  of  the  invention,  and  the 
patent,  defend-   other  five  his  assignees  of  five  undivided  sixth  parts. 

ants  pleaded, 

iubarof  Flea:   That  plaintiffs  ought  not  further  to  maintain 

further  main-        ,    .  .  *  i   /.      i  i  n  x 

tenance  of  the  their  actiou ;  because  defendants  8a7  that,  after  the 

after  deciara-  plaintiffs  had  sued  out  their  writ  of  sununons  and 

been  agreed  declared  thereupon  in  this  suit,  and  before  this  day, 

tiffiTwdd^"'  to  wit  on  nth  May  1848,  it  was  agreed,  between 

fendantethat  the   plaintiff  Flockton   and  the  defendants,  that  the 

defendants  ^ 

should  admit     gaid  defendants  should  admit  (and  as  they  then  did 

their  liability 

to  the  action,  ai  admit)  their  liability  to  this  action;  and,  further, 
admit;  that de.  that  a  liccuse  should  be  taken  by  defendants  from 
taice,*and*phdn.  plaiutiffi,  and  which  plaintiffs  were  to  grant  to  de- 
il^'nSfor The  ^ndants,  for  the  use  of  the  invention  in  the  de- 
use  of  the  in-     claratiou  mentioned;  and  that  defendants  should  draw 

vention;  that 

defendants        a  chequc  upou  their,  defendants',  bankers,  to  wit  &c., 

should  hand  a 
cheque  for 

751  to  a  third  person,  to  be  held  till  the  grant  of  the  license,  and  then  handed  by  him  to 
plaintiffs ;  that  plaintiffs  and  defendants  should  respectively  bear  their  own  costs  of  the 
action ;  that  **  this  action,  and  the  causes  of  action  included  in  the  same,  should  be  settled, 
satisfied,  discharged  and  terminated  by  the  arrangement  and  agreement  before  mentioned.** 
Averment  that  defendants  admitted  their  liability,  drew  and  delivered  the  cheque,  and  had 
always  been  ready  to  perform  the  agreement,  take  the  license,  and  pay  their  own  costs ; 
of  which  plaintiffs  had  notice. 

Held  bad,  on  special  demurrer. 

For  that,  if  the  agreement  were  construed  as  an  accord  in  respect  of  the  things  to  be 
done,  there  was  no  averment  of  satisfaction,  the  stipulations  of  defendants  not  having 
been  all  performed ;  and,  if  the  making  of  tlie  agreement  itself  was  relied  upon,  there 
was  no  allegation,  expressed  or  implitd,  that  tlic  agreement  was  accepted  in  satis- 
faction. 

Also,  because  the  plea  left  it  ambi{:;uous  which  of  the  two  matters  above  specified 
relied  upon  as  the  accord  and  satisfaction* 
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for  75/.,  payable  to  the  bearer,  and  deliver  the  same  to  Queen'*  Bench. 

.                      .                1849. 
one  Charles  Biggsy  to  be  held  by  him  until  the  license  ' 

should  be  granted,  and  to  be  then  delivered  over  by      F«>cktok 

him  to  plaintiffs ;  and,  further,  that  plaintiffs  and  de-         Haiu 

fendants  should  respectively  bear  and  pay  their  own 

respective  costs  incurred  in  this  action ;  **  and  that  this 

action,  and  the  causes  of  action  included  in  the  same, 

slicald  be  settled,  satisfied,  dischai^ed  and  terminated 

by  the  arrangement  and  agreement  before  mentioned.'' 

^A^Jid  defendants  further  say  that  thereupon,  and  within 

a.  reasonable  time  in  that  behalf,  and  on  the  faith  of 

tlie  aaid  agreement,  and  before  this  day,  to  wit  on  &c., 

defendants  did  admit  their  liability  as  aforesidd,  and 

^d  draw  and  deliver  to  the  said    Charles  Biggs  a 

cbeque  on  their  bankers,  to  wit  &c.,  for  75/.,  payable 

to  the  bearer,  according  to  the  said  agreement,  and 

vpon  the  terms  thereof  as  aforesaid ;  and  the  same  was 

^n  received,  and  thence  hitherto  hath  been  and  still 

V  held,  by  the  said  Charles  Biggs  upon  the   terms 

foresaid :  and  defendants  '^  have  always,  from  the  time 

of  the  making  of  the  said  agreement  and  arrangement 

hitherto,  been  ready  aiffl  willing  to  perform  and  fulfil 

the  said  agreement  in  all  things  on  their  part  to  be 

pcHbrmed  and  fulfilled,  and  to  take  the  said  license  to 

^  granted  to  them  by  the  s^ud  plaintiffs,  and  to  bear 

""^  pay  their  own  costs  incurred  in  this  action ;  and 

thereof  the  plaintiffs  have  always  hitherto  had  notice.'* 

^verification. 

special  demurrer,  assigning  for  causes  (so  far  as  is 

^^^^rial  to  the  points  decided) :  That  the  accord  is  not 

^ciently  certain :  That  the  plea  is  in  effect  a  plea 

Accord  without  satisfaction ;    for  that   the  alleored 

ement  itself  could  not  operate  as  a  satisfaction. 
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.  FUufM  XIV.   there  being  no  allegation  in  the  plea  that  the  all^ 

*_^  agreement    was    accepted    by   the    plainti£b    in    fu 

Flocktok  satisfaction ;  neither  could  the  admission  of  a  liabilit] 
Halu  which  did  not  advance  the  plaintiffs'  right  or  remedy 
That  the  delivery  of  a  cheque  to  Charles  Biggs  was 
mere  part  performance  of  the  accord,  which  is  nc 
sufficient ;  that  it  should  have  been  shewn  by  poeiti^ 
allegation  that  the  accord  had  been  executed  in  who! 
before  the  pleading  of  the  plea :  That  non  constat  tht 
it  ever  will  be  performed,  in  which  case,  if  the  pie 
were  held  to  be  a  bar  to  the  action,  the  defendant 
would  receive  back  their  cheque,  and  the  plaintifl 
would  have  nothing  in  satisfaction  of  their  admitte 
right  of  action:  That,  if  the  plea  be  intended  as 
plea  not  in  bar,  but  in  suspension  of  the  right  of  aetiox 
it  is  bad  on  that  account ;  for  it  must  be  a  final  bar  o 
nothing :  That  the  plea  confesses  the  cause  of  action 
and  does  not  sufficiently  or  at  all  avoid  it:  and  tha 
it  wants  certainty  and  particularity  as  to  time.  Joinde 
in  demurrer. 

Montagu  Smithy  for  the  plaintiffs.  If  this  plea  is  i 
be  understood  as  setting  up  the  performance  of  tl 
acts  agreed  to  be  done,  as  an  answer  to  the  aotio« 
it  is  bad,  because  it  does  not  shew  that  all  the  ac 
have  been  done ;  and  therefore  it  is  a  plea  of  acco« 
without  satisfaction.  The  averment  of  readiness  ax 
willingness  to  perform  what  was  not  performed 
insufficient ;  Carter  v.  Wormald  (a).  Com.  Dig.  Acco^ 
(B  4.),  Bayley  v.  Homan  (b) ;  so  far,  there  is  only  o  : 
right  of  action  substituted  for  another;  and  that 
no  bar.     Matter  which  merely  suspends  the  action  - 

(a)  I  Exch,  81.  (6)  3  New  Ca.  915. 
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not  pleadable  in  bar ;  Harris  v.  Reynolds  (a).     Bat,  if  QueenU  Bmuk. 

tie  [dea  sets  up  the  agreement  iteelf  as  an  answer, * 

tbea  there  is  no  satisfaction,  because  it  is  not  shewn      Flocktok 
that  the  agreement  was  accepted  in  satisfaction.     If  it         Hail. 
Aad  been  00  accepted,  that  would  have  constituted  ac- 
cord and  satisfifiction ;  but  the  acceptance  must  appear ; 
E^xms  y.  P&uns  (&)•  The  proper  mode  of  pleading  an  ac- 
ceptance in  satisfaction  appears  in  Jones  v.  Sawldns  (c). 
Bsid  the  acceptance  of  the  agreement  been  so  pleaded 
liieTe^  the  plaintiff  might  have  traversed  either   the 
•S'^^'Q^^  ^  ^b®  acceptance ;   Bainbridge  y.  Lax  (d). 
Further,  the  plea  is  so  vague  and  uncertain  that  it  is 
ba4  on  general  demurrer.     It  is  doubtful  whether  the 
wods,  *^  that  this  action,  and  the  causes  of  action 
^'^^Aided  in  the  same,  should  be  settled,  satisfied,  dis- 
^^tigcd  and  terminated  bj  the  arrangement  and  agree* 
before  mentioned,"  be  an  averment  in  the  plea 
part  of  the  agreement  itself.     Nor  docs  it  appear 
^tether  the  ^  arrangement  ^  be  the  making  the  agree* 
t  or  performing  its  stipulations.     Again,  if  the 
<^^s  be  an  averment,  the  defence,  being  pleaded 
action  brought,  is  insufficient,  the  discharge  not 
ing  made  applicable  to  the  costs.     Again,  no  time 
uentioned  within  which  the  license  is  to  be  granted 
the  acts  are  to  be  done ;  so  that  there  is  no  cer- 
t^nty,  which  there  ought  to  be  in  an  accord;   Com. 
.  Accord  (B  3.). 


AoiU,  contrsL     This  plea  is  not  by  waj  of  ac- 
oonl  and  satisfaction,  strictly  so  termed.     Were  the 

^«>  7  dB.  71.      See  Ford  ▼.  Seech,  11  Q.  B,  852.;   H^e^  ▼.  Spicer, 
'^  ^*   B.  886.  898. 
^*>    I  Etek.  601.  607.  (c)  5  Conu  B.  142. 

^*0   9(IB.S19. 
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Volume  X jr.    technical  rules  as  to  accord  and  satisfaction  applies 
to  such  a  defence  as  this^  great  injustice  would  ensaw 


Flocktok 
Hall. 


inasmuch  as  the  contract  between  the  parties  woi 
become  ineffectual  if  a  single  shilling  remained  unpais 
The  agreement  clearly  contemplates  that  each  partJ 
is  to  pay  his  own  costs :  therefore  the  objection  as  tt 
the  omission  of  any  stipulation  in  respect  of  costs  fuH 
The  meaning  of  the  technical  rule^  that  accord  witho^ 
satisfaction  is  bad,  has  been  sometimes  lost  sight  cz 
The  reason  given  for  it  is  that  the  mere  accord  giv^ 
no  remedy.  And  that  will  be  sound,  where  the  acco^ 
is  unilateral,  and  nothing  appears  but  the  consent 
the  plaintiff  to  accept  something  in  satisfaction  of  t.  J 
suit.  Thus,  in  Com.  Dig.  Accord  (B.  4.)  it  is  m,m 
**  an  accord  must  be  executed,  otherwise  there  will  tx 
no  remedy  for  a  non-performance."  And,  in  the  vune 
section,  it  is  said :  **  an  accord,  with  mutual  promisee 
to  perform,  is  good,  though  the  thing  be  not  performed 
at  the  time  of  action;  for  the  party  has  a  remedy  to 
compel  the  performance."  Therefore  the  rule  is  in* 
applicable  to  a  case  like  the  present,  where  there  is  a 
mutuality  by  reason  of  the  agreement.  Accordingly, 
in  Case  v.  Barber  (a),  it  was  laid  down  that,  as  soon 
as  it  had  been  decided  that  an  action  might  be  main- 
tained on  mutual  promises,  an  agreement  with  mutua 
promises  might  satisfy  a  claim,  although  there  were  n( 
execution  of  the  agreement.  That  principle  was  actec 
upon  in  Good  v.  Ch€e8man(b),  where  an  agreement 
which  had  not  been  performed,  but  was  capable  o 
being  immediately  enforced,  was  held  to  raise  a  gqoi 
defence,  though,   as  LittUdale  J.  there  said,   it  wa 

(o)  T.  Ratfm.  450.  (6)  2  B,  ^  Ad.  SSa. 


Flockton 
Hall. 
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''  not  strictly  an  accord  and  satisfaction  or  a  release.'*  ^"^'' q**^* 
It  is  tme  that  there  the  rights  of  third  parties  were  . 
involved:    but  that    circumstance   operated  only   by 
<areating  a  valid  consideration^  in  the  absence  of  which 
the  plaintiff  could  not  have  been  bound  by  an  under- 
taking to  accept  less  than  his  whole  debt.     Here  the 
agreement^  by  its  mutuality,   contains  such   a   con- 
sideration.    These  authorities  are  recognised  in  Evans 
T.  Pawis  (a),   where  the  defence  failed  for  want  of 
the  requisites  which  this  plea  satisfies.     The  plea  there 
merely  set  up  an  accord;  and  the  authorities  cited 
on  the  other  ^de  shew  only  that,  where  a  plea  sets 
up  a  naked  accord,  as  such,  without  satisfaction,  it  is 
bad.    That  the  damages  are  unliquidated  is  not  ma- 
texia] :  it  was  not  the  less  competent  to  plaintiff  and 
defendant  to  agree,  for  good  consideration,  to  put  an 
end  to  the  litigation.     It  is  not  pretended  that  the 
itgreeaient,  taken  by  itself,  is  bad  for  want  of  con- 
^deration.    It  is  objected  that  the  plea  does  not  shew 
tittt  the  agreement  was  accepted  in  satisfaction :   but 
^  agreement,  which  the  plea  states,  contains  in  itself 
>Qch  an  acceptance.      The  terms  of  the  agreement 
cumot  be  impeached  for  informality,  even  on  special 
^turer:  but  in  substance  and  form  the  agreement 
coQtuns  a  renunciation  of  the  plaintiff's  right  of  action 
i&  consideration  of  the  defendant's  contract. 

MoHioffu  Smith,  in  reply.  It  appears  to  be  conceded 
that  the  statement  of  readiness  and  willingness  to  per- 
form is  not  tantamount  to  an  allegation  of  performance. 
The  plea  is  supported,  not  as  shewing  accord  and  satis- 

(a)  1  Exch,  607. 
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.  Ftdume  XIV.    faction^  but  as  roismg  a  bar  by  shewing  a  new  agreemen^t* 
1_  For  that  there  is  no  precedent     It  is  true  that,  as       ^ 


it 


Flockton      contended  on  the  other  side,  such  an  agreement  may 
Hau.        an  answer  to  the  action:  but  that  is  only  iriiere  ^ 
appears  to  have  been  accepted  in  satisfaction.    Even  i: 
in  the  body  of  the  agreement  there  had  been  a 
to  the  effect  that  the  agreement  should  be 
in  satisfaction,  there  must  still  have  been  an  avermen 
by  the  plea,  that  the  agreement  containing  this  q 
was  accepted  in  satisfaction.     Giffard  v.  WhiUaktr  (a)C 
may  be  added  to  the  authorities  on  the  requisites  of 
plea  of  accord  and  satisfaction.     (He  was  then  sto; 
by  the  Court) 


CoLEBiDGE  J.  (6).  I  feel  averse  to  the  introductXML^^ 
of  novelties,  especially  into  pleas  of  this  nature,  whioh^ 
are  conmion.  It  is  allowed,  indeed  it  could  not  be^ 
disputed,  that  a  plea  of  accord  without  satisfaction  w 
bad.  Now  there  may  be  two  kinds  of  acowd:  the 
making  of  the  agreement  itself  may  be  what  is  stipulated 
for,  or  the  doing  the  things  mentioned  in  the  agree* 
mcnt.  In  the  latter  case  the  plea,  as  is  admitted, 
ought  to  aver  that  the  things  have  been  done,  and 
the  agreement,  without  that,  affords  no  answer. 
Where  the  tnaking  of  this  agreement  is  itself  tiie  thing 
looked  to,  the  plea  must  aver  that  it  has  been  accepted 
in  satisfaction;  that  averment,  in  truth,  carries  with 
it  the  fact  of  performance  of  all  that  was  to  be  done 
in  order  to  settle  the  action :  it  leaves  nothing  in 
fieri,  nothing  incomplete.  There  can  be  no  question 
but  that,  if  the  agreement  here  had  been  to  do  a 

(a)  6  Q.  B»  249.  (6)  Paiteson  and  fVighignan  Js.  were  abscuU 
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<5olIat6ral  act,  as  to  cive  a  horse  or  build  a  house,  and  Q^een't  Btmek. 

1849. 
*lie  execution  of  the  agreement  were  itself  relied  upon,  ' 

the  plea  must  have  averred  that  the  agreement  viras       "-ocktok 

«M5ccpted  in  satisfaction  ;  or  else  there  must  have  been        ^^**'* 

<ui   averment  that  the  thing  agreed  upon  had  been 

done.     In  this  case,  therefore,  the  only   question  is 

hether  the  acceptance  of  the  agreement  in  satisfaction 

involved  in  the  agreement  itself.     Now,  as  to  that, 

T    think  we  cannot  look  into  the  agreement  itself  for 

'the  purpose  of  collecting  from  it  the  additional  fact 

that  it  has  been  accepted  in  satisfaction :  the  acceptance 

must  be  shewn  independently.    But,  in  addition  to 

this,  I  think  the  plea  is  bad  in  two  respects.    I>1rst : 

1^   is  left  uncertain  what  the  plea  relies  on,  whether 

up|»n  the  acts  which  are  the  subject  matter  of  the 

agreement  or  upon  the  agreement  itself.     Secondly: 

•A  Mr.  Smilh  pointed  out,  it  is  not  clear  what  the 

liUsfiff  has  to  traverse :  whether  the  performance  of 

^  tliat  was  stipulated  for,  or  the  intention  of  the 

fvties  to  make  the  mere  agreement  the  consideration 

fiv  settling  the  action. 

SrL£  J.   I  think  this  is  a  bad  pica.     I  take  the  law 

to  be,  that  an  agreement  may  be  accepted  in  satisfaction 

of  in  existing  cause  of  action.     If  the  agreement  itself 

oppressed  that  it,  the  agreement,  was  to  be  accepted 

^  satisfaction,  the  averment  that  it  was  so  accepted 

m^ht  be  unnecessary.     I  thought  that  the  agreement 

did  so  express  in  this   case:   but,   upon   looking  at 

tiie  jdea,  I  see  that  is  not  so :  the  plea  states  only, 

fivt,  that  certiun  things  agreed  are  to  be  done,  and, 

8ec<»idly,  that  the  action  and  causes  of  action  are  to 

be  satisfied  by  the  arrangement  and  agreement  before 
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roiume  XIV.    mentioned.     That  leaves  us   quite  at  a  loss  whether 

'        there  is  an  agreement  besides  the  agreement  that  the 

Flocktoii      things  should  be  done :  it  rather  seems  that  there  were 
Hall.        two  agreements. 

Judgment  for  pliuntifis. 


^•"^y*  „,  In  the  Matter  of  Humphreys. 

November  2^^ 

An  attorney  of  1/U ILLES^  in  last  Trinity  term,  obtained  a  rule  call- 
Grwit  Sesshins  ^°g  upon  Richard  Humphreys  to  shew  cause  wh 

^y^t»\nwiAulk\  ^^  attachment  should  not  issue  against  him  for  bb  con — 

practice  at  the  tempt  of  this  Court  in  having  knowingly  and  wilfully 

1 1  (?.  4.  &  1  w,  ^^ted  and  practised  in  this  Court  as  an  attorney  for  the 

4.  r.  70.,  and  ... 

who,  under  Stat,  plaintiff  in  a  cause  of  Edwards  and  another  against 

S5  Gm  S.  c.  184 

Schedule,  part*  WilUamSy  without  being  duly  qualified  or  authorised  by 

his  admUtion*''^  ^^^  ^^  ^<^t  or  practise  as  such  attorney,  contrary  to  stat 

It^stHhui^  6  &  7  Vict.  c.  73.  s.  35. ;   and  also  that  he,  being  an 

e^'^o^irhis  aiw  attorney  of  this  Court,  pursuant  to  stat.  11  G.  4.  & 

tides  of  clerk-  1  jy^  4,  g.  70.,  and  not  havinjr  paid  the  difference  of 

ship,  and  who  ^    *" 

has,  under  <Juty  pursuant  to  scct.  17  of  that  statute,  did  knowingly 

1  IV,  4.  c.  70.  and  wilfully  act  and  practise  as  an  attorney*  for  the 

fore  the  i>assing  plaintiff  in  the  said  cause,  when  the  defendant,  at  the 

VkLr.  73., '  ^^^"^  ^f  ^'^^  Commencement  of  the  suit,  did  not  reade 

o^Thellhnu^  within  the  county  palatine  of  Chester  or  the  principality 

poll,  but  hM  of  Wales. 

not  been  ad- 
mitted in  the  From  the  affidavits  in  support  of  the  rule  it  appeared 

SuperiorCourU  ^'^^  ^  ^'^ 

of  tvestmimter  that  Humphreys^  at  the  time  of  the  passing  of  stat.  1 1 

under  sect  17 

of  the  first  * 

mentioned  statute,  is,  under  stat.  6  &  7  Vict,  c.  73.  t.  35.,  guilty  of  a  contempt  if  he 

practise  in  a  Superior  Court  of  tVeslminsler  in  a  cause  where  the  defendant  did  not  reside 

in  IValet  or  Cheshire  at  the  commencement  of  the  suit : 

Although  the  irregular  act  is  not  shewn  to  have  been  done  knowingly  or  wilfullj* 
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G.i.blW.  4.  c.  70.,  was  an  attorney  of  the  Great  Q«^'*  BenOi. 
Sessions  Court  of  Wales,  in  actual  practice.     He  had ' 


paid  only  60/.  stamp  duty  on  his  articles  of  clerkship,    h^^^^^ 
under  stat  55  G.  3.  c.  184.,  Schedule,  Part  L,  Articles 
^  Clerkship.     His  name  had,  on  Ist  December^  1830, 
l>een  placed  on  the  shilling  roll  under  stat.  11  Cr.  4.  & 
1  ^  4.  c.  70.  s.  16.     He  had  not  been  otherwise  ad- 
mitted an  attorney  of  the  Superior  Courts  of  West- 
^nhuUr.     The  aUeged  contempt  consisted  in  his  haying 
conducted  the  action  named  in  the  rule,  which  was  an 
action  brought  in  this  Court,  in  February,  1847,  against 
%  defisndant  not  residing  in  Cheshire  or   Wales  at  the 
time  of  the  commencement  of  the  suit.    The  proceed- 
iDgB  in  London  were  conducted  by  Humphreys^s  London 
ige&ts:  but  the  cause  was  tried  in  Flintshire,  when 
i  verdict  was  found  for  the  plaintiff,  who  recovered 
jodgment.    Humphreys  was  the  attorney  on  the  record, 
nd  (xaducted  all  the  proceedings  in  Wales;  and  the 
^Bed  costs  of  the  whole  proceedings  were  paid  to  his 
I*»dm  agents,  as  such  agents,  by  the  defendant.    Af- 
^vits  were  made  as  to  defendant's  belief  that  Hum" 
T^s,  in  so  practising,  had  wilfully  and  knowingly 
acted  in  contempt  of  this  Court. 

^hm  an   affidavit   in   answer   it  "appeared    that 

Bmpkreys,   on   his   admission   as    attorney   of    the 

Court  of  Great  Sessions,  paid  a  stamp  duty  of  25/. 

(ibt  55  G.  3.  e.  184.     Schedule,  Part  L  Admission.) : 

Xbt  the  Commissioners  of  Inland  Bevenue  had  inti- 

Jntted  an  intention  to  proceed  against  Humphreys  for  a 

penalty  of  10021  under  stat  34  G.  3.  c  14.  s.  4. ;  but 

tbat,  on  explanation  of  the  circumstances,  they  had 

infomied  him  that  they  should  not  do  so :  And  that  his 

London  agents  were  attorneys  of  this  Court* 

TOL.  Xiy.  N.  8.  D  D 
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Martin  and  PuUing  now  shewed  canae.  The  attacb 
ment  will  not  go  unless  there  appear  wilfiil  misoondnci 
Rex  T.  Barron  (a);  nor  where  the  contempt  is  not  aj 
parent;  Com.  Dig.  Attachment {KZ.^  But,  furtfaei 
Humphreys  was  entitled  to  practise  as  he  has  don 
Stat  2  G.2c.  23.  s.  10.  enabled  any  attorney  of  tli 
Great  Sessions  to  practise  in  the  Courts  of  record  i 
fFestminsteTf  by  leave  and  in  the  name  of  an  attome 
of  such  Courts.  Stat  34  G.  3.  c.  14.  s.  4.  subjected, 
person  so  practising,  without  having  been  admitted, 
a  penalty  of  100/.,  but  did  not  prohibit  the  practi 
nor  repeal  the  previous  Act  And  here  the  Cor 
missioners  of  Inland  Revenue  have  declined  proceeds 
for  the  penalty;  this  Court  therefore  will  not  in^ 
fere  by  process  of  contempt ;  Matthews  v.  Jtoyle  ^ 
Sect  35  of  Stat  6  &  7  Vict.  c.  73.,  under  which  tb 
application  is  made,  constitutes  it  a  contempt  of  Conr 
if  any  person  sue  out  a  process  '^  without  being  ad* 
mitted  and  enrolled  as  aforesaid."  But  Humphret/s  ha 
been  enrolled  under  stat  11  Cr.  4.  &  1  fPI  4.  e.  7C 
s.  16.,  and  has  actually  practised,  so  as  to  be  6e 
firom  the  objection  taken  in  Ex  parte  Read{c).  B 
might  practise  in  any  Court  in  the  name  of  his  agen 
if  an  attorney  of  such  Court ;  Hulls  v.  Lea  (d).  E 
may  also  be  now  admitted  an  attorney  of  this  Con 
without  further  payment,  under  sect  17  of  stat  11  ( 
4.  &  I  fF.4t.  c.  70.,  inasmuch  as  he  has  paid  the  ^'h 
duty,"  252.,  ''required  upon  admission  of  attorneys"  : 
the  Superior  Courts  of  Weetminster.  He  has  n 
indeed  paid  the  full  duty  upon  articles  of  dericdi 


(a)  S  p.  4*  AU,  433. 
(c)  lB.^Ad.9Sn. 


{h)  6  B.  Moore,  7a 
id)  10  Q.  B.  94a 
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ij  Older  to  hia  admiflrion  in  such  Courts :  but  that  ^tueen^  Bench. 

^  statute  does  not  require  in  terms^  nor  will  the  Act  1— 

testnined  for  the  purpose  of  imposing  a  duty;  Tomhxns    HvMraMn. 
T.  AMy  (a) ;  2  Dwarris  On  StaiuteSy  646.  (2d  ed.) ; 
JtBdikion  y*  Chambers  (6).    Here  such  a  construction 
would  be  peculiarly  harsL    An  attorney  on  the  shilling 
ndl  would  be  disabled  from  practising  in  bankruptcy, 
in  criminfll  cases,  or  in  inferior  Courts ;   for  stat  6 
&  7  Fiet  c.  73.  s*  35.  applies  to  "  any  proceedings  in 
aaj  Court  of  law  or  equity."    Suppose  an  attorney, 
BO  cboiuiistanced,  had,  before  the  actual  commencement 
of  an  action,  giyen  an  undertaking  to  appear  for  a 
Sefeudaat  residing  in    Wales,  under  sect.  16  of  stat. 
11  G.  4.  &  1  fF.  4.  c.  70.,  and,  before  the  writ  were 
BDfid  out,  the  party  ceased  so  to  reside :  the  attorney, 
•oeoifing  to  the  construction  insisted  on  by  the  other 
■Hiky  would  be  liable  to  an  attachment  whether  he  did 
V  fii  not  appear*    The  intention  of  the  consolidating 
Aflt,  6  fc  7  VicL  c.  73.,  was  to  place  all  attorneys  then 
vtadty  on  the  roll  upon  the  same  footing. 


Sr  /•  Jems,  Attorney  General,  Welsby  and  WUles, 

0">ML    By  Stat  6  fr  7  Vict  c.  73.,  First  Schedule, 

Sseood  part,  the  whole  of  stat.  11  67.  4.  &  1  W.  4. 

&  }Q.  is  preeerved.    Sect.  16  of  the  statute  last  men- 

taed  enables  attorneys  on  the  shilling  roll,  as  to  the 

Af^rior  Courts  at   Westminster,  to  practise  in  cases 

only  where  the  defendant,  at  the  time  of  the  commence- 

flKnt  of  the  action,  rendes  in  Wales  or  Cheshire,  which 

was  not  the  case  in  this  action.    Therefore,  under  sect. 

35  of  sial.  6  &  7  Vict.  e.  73.,  Humphreys  is  guilty  of  a 

is)^B*1fC  54U  (6)  IM.ffG.  Vt. 

BD  2 
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Voiumg  Jr/Fi    coDtempt     An  admission  under  sect.  17  of  stat  11  (r.«^ 

1  QAQ 

1_  4.  &  1  J^  4.  c.  70.  wonld^  no  doubt,  have  been 


HuM^Airi.    ^"^^^®''  *^  *^^s  application:    but   there  has  been  n 
such  admission ;   and  he  has  not  piud  the  602.  which, 
if  admitted   under   sect   17,  he  would  have  had 
pay :  for   *'  the  full  duty  required  upon  admismon 
attorneys    in    the    said    Courts    at    Westminster^    r. 
that  section,  manifestly  includes  both  the    heads   ii 
Part  I.  of  the   Schedule  to  stat  55  G.  3.    c.  18^ 
which  have  been  mentioned :   namely,  *'  Admission 
any  person  to  act  as  an  attorney,"  and  ''  Articles 
clerkship,  or  contract,  whereby  any  person  shall 
become  bound  to  serve  as  a  derk;   m  iprder  to 
admission   as  an  attorney  or  solicitor^  in  any  cf 
Maj€sty*s  Courts  at  Westminster.^    Sect.  17  of  Btat  I 
^.  4.  &  1  Vict  c.  *7Q.  gave  a  considerable  boon 
the  attorneys  of  tlie  Great  Sessions,  who  previouity,^ 
under  stat  9  G.  4.  c.  49.  s.  4.,  in  order  to  become 
capable  of  being  admitted  attorneys  of  the  Superior 
Courts  at  Westminster^  had  to  pay  the  whole  of  1201 
instead  of  the  difference  between  the  1207.  and  the  60L; 
Re  Myres  (a).     Ko  argument  arises  from  the  Com- 
missioners of  Inland  Bevenue  having  declined  to  pro- 
ceed for  the  penalty  under  stat  34  G.  3.  c.  14.  «•  4. ; 
for,  that  enactment  being  repealed,  the  proper  remedy 
now  is  attachment  for  contempt.     The  only  question  is 
as  to  the  terms  on  which  the  attachment  is  to  be  aatia- 
fied:    the  Court  will  probably  require  that  the  aom 
which  the  party  has  obtained  in  the  character  of  an 
attorney  should  be  refunded.     It  appearsj  from  what 
was  said  in  Reader  v.  Bloom  (b),  that,  if  the  plaintiff  in 

(a)  8  Q.  B.  515. 

(6)  10  B.  Moon,  S61.  &  C»  rather  differently  r^x)rted,S  Bmg.  9. 
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^8  acUon  had  been  aware  of  the  want  of  qualification^  Queen*s  Bench, 
he  might  have  resisted  the  payment  of  the  entire  costs  [__ 

to  Sumphrevs.  R« 

HtmrHKETi* 

Patteson  J.    The  16th  and  17th  sections  of  stat 
11  G.  4.  &  I  fF.  4t.  c.  70.  have  very  difierent  objects. 
The  16th  section  was  necessary^  because^  before  that 
set  was  passed^  persons  were  admitted  to  practise  at 
the  Great  Sessions,  having  served  under  articles  on 
which  a  duty  of  6021  was  payable,  whereas  the  duty 
in.  England  was  1202.,  and  on  payment  of  252.  duty 
on  admission,  which  applied   to   both  cases.      That 
pnctioe  of  the   Webh  attorneys  was  limited  to  cases 
inriAin  the  jurisdiction  of  the  Grreat  Sessions.    When 
the  Great  Sessions  were  abolished,  and  it  became  ne- 
cenuy  to  sue  ont  process  in  the  Courts  of  Westminster, 
ilmgh  the  case  would  previously  have  been  within 
the  jorifldiction  of  the  Great  Sessions,  it  would  have 
iMea  hard  if  a  Welsh  attorney  had  not  been  allowed 
te  pnetiae  in  causes  in  which,  before  the  Act,  he 
BQght  have  practised  as  an  attorney  of  the  Conrt  of 
Gvett  Sessions.     Therefore  the  16th  section  has  the 
cKet  of  allowinjg  a  Welsh  attorney  to  enable  himself 
to  practise  in  such  causes  upon  payment  of  1^.,  by 
eotering  himself  on  the  roll  to  be  provided  for  that 
porpose.     In  that  enactment  the  word  '^admitted" 
<loe8  not  occur :  it  provides  for  the  attorney  being  en- 
abled, on  enrolment,  to  practise  in  causes  where  the 
defendant  resides  in  Wales.     Then   the  17th  section 
further  provides  that  the  attorney,  if  he  pleases,  may 
come  and  be  admitted  to  practise  as  an  attorney  of 
the  Courts  at  Westminster  on  the  payment  of  an  ad- 
ditional duty.     What  that  additional  duty  is,  it  is 

DD  3 
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Foiumi  XJF,   not  now  necessary  to  determine.    To  avail  Umself  i 

1849 
*__  this  section,  he  dearly  must  be  admitted.    Now  tl 

,,    ^  party  here  has  av^ed  himself  of  sect.  16,  but  not  < 

sect.  17  :  he  is  on  the  roll  specially  provided  for  fFdi 

attorneys ;  but  he  has  not  been  admitted  an  attornc 

of  thia  Court  or  of  any  Court  at  fFestndnMier.    Thi 

we  are  to  con^der  the  effect  of  stat  6  &  7   Fai 

c.  73.  8,  35.     That  enacts  that,  ^^  in  case  any  pen» 

shall  in  his  own  name  or  in  the  name  of  any  otb 

person  sue   out  any  writ  or  process,  or  comment 

prosecute,  or  defend  any  action  or  suit  or  any  pi 

ceedings  in  any  Court  of  law  or  equity,  without  beL 

admitted  and  enrolled  as  aforesaid,  or  being  himself  t 

plaintiff  or  defendant  in  such  proceedings  respective! 

every  such  person  shall  and  is  hereby  made  incapab 

to  maintain  or  prosecute  any  action  or  suit  in  an 

Court  of  law  or  equity  for  any  fee,  reward,  or  dii 

bursements  on  account  of  prosecuting,  oarrying  oi 

or  defending  any  such  action,  suit,  or  proceeding,  < 

otherwise  in  relation  tiiereto;  and  such  offence  ahii 

be  deemed  a  contempt  of  the  Court  in  which  sue 

action,  suit,  or  proceeding  shall  have  been  prosecute 

carried  on,  or  defended,  and  shall  and  may  be  ponishi 

accordingly."    Then,  as  the  party  here  has  not  hei 

admitted  at  all,  the  case  is  within  the  very  words 

the  section.    Whatever  question  may  arise  aa  to  tl 

terms  on  which  a  Welsh  attorney  may  be  admitte 

yet  here,  as  in  fact  he  never  has  been  admitted  at  a 

he  is  in  the  same  condition  (excepting  as  to  caua 

where  the  defendant  lives  in  Wales)  as  a  person  wl 

has  never  served  under  articles.     As  to  parties  ] 

situated,  the  enactment  is  that  the  practice  shall  I 

a  contempt  of  the  Court  where  the  practice  is.     ] 
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these  affidavits,  and  I  think  in  the  rule,  the  words  Qvmii*j  Benek 

"knowingly  and  wilfully"  are  inserted.     If  it  were   ' 

necessary  to  support  that  charge,  we  might  feel  much    „„^fj, 
doubt  whether  it  was  sustained.     But  here  we  cannot 
avoid  sedng   that   the   party  has   incurred  a    con- 
tempt    The   Attorney    General  says  that   the   im- 
position of  a  penalty  by  stat.   34  G.  3.  c.  14.  s,  4. 
has  been  repealed.    But  the  whole  of  that  Act  is 
preserved  by  stat.  6  &  7  Vict.  c.  73.,  Second  part  of 
sehednle  First  (a) :   and  therefore  possibly  the  party 
may  still  be  liable  to  a  penalty.    But  we  cannot  say 
that  there  has  not  been  a  contempt     I  fear,  there* 
ftve,  that  this  gentleman  has  brought  himself  within 
the  Act,  and  that  we  cannot  avoid  making  this  rule 
ibiobite;    It  ought  to  lie  in  the  Master's  office  till 
tke  fifth  day  of  next  term :  and,  upon  his  paying  the 
Ms  of  ibis  application,  and  getting  himself  admitted 
befine  that  day,  the  attachment  will  not  be  enforced. 

CSquridgb  and  Wiohtmah  Js.  concurred  (ft). 

Rule  absolute,  on  the  above  terms  (r). 

M  It  II  repealed,  at  to  a  part  Dot  material  to  the  question  diacuned 
uthetat,  by  stat.  7  4-  8  Vict,  c  86,  f.  3. 
W  Erie  J.  was  absent. 

(0  Afterwards,  in  the  Bail  Court,  PaUeton  X  refused  a  rule  to  admit 
Btmfhr^  an  attorney  of  this  Court  without  payment  of  60L,  the  differ- 
eaoe  between  the  two  stamp  duties  on  the  articles  of  clerkship  \  In  re 
Humpknjfi,  7  DowL  jr  ^  344. 
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satwrdny,  jhe  QuEEN  aaaiTist  Theophilus  HAGrrmos  V:^^ 

November  24th.  ^  *^ 

HAM  and  John   Robert  Tennant,  EsquiKr>« 
Justices  of  the  West  Riding  of  Yoreshibe^ 

forS^rti"  b'  A  *^^^  ^^  obtained  in  last  Trinity  term,  callim: 
laid  before  ju«-  upou.  the  above  named  maeiBtrates  to  shew  ol: 

ticesofthe  ^  .  . 

peace  for  an  in-  whj  a  mandamuB  should  not  issue  requiring  them  to  I&4 

dictable  misde-  •    -  .  •  ,#-  « 

meanor,  it  it  in  evidence  ou  an  mformation  against  Margaret  B% 

the  discretion  .  j  x        j*   j«     x  L  •   r  x- 

of  thejuiHcet  for  peijurj,  and  to  adjudicate  upon  such  mformatm^ 

refuse  tohw  ^^  appeared  on  affidavit  that  the  perjury  was  allq;ed 

compWnin^  havc  been  committed  in  giving  evidence  before 

party  to  origi.  Prerogative  Court  of  York  in  a  suit  (between  WUBtF^ 

nate  mt  prose-  °  ^ 

cution  before  a  PresUm  Baldwin  and  The  Rev.  Biehard  MUner 

grand  jury. 

The  Court,  John  Brown)  touching  the  validity  of  the  will 

fused  to  com*  codicil  of  John  Baldwin  deceased.    The  accused 


mandlnmito^  was  brought  before  the  justices  on  May  28th9  1849^ 

on"n Inform-  ^7  Warrant;  and  the  prosecutor  also  attended,  tnf^ 

'|*^^>^*J|**  proved  the  words  constituting  the  alleged  peijurj,  by 

cution  by  in.  the  cvidence  of  Joseph  Buckle  Esq.,  the  Examiner  and 

dictment)  for 

an  alleged  per-  Deputy  Registrar  of  the  Prerogative  Court     One  of 

jury  in  depo- 
sitions before  the  magistrates  then  asked  Mr.  Buckle  in  what  stage 

cat  Court,  when  the  proceedings  in  the  Ecclesiastical  Court  were,  and 

IffitTn**^''  whether  M.  Brown  would  be  wanted  to  give  evidence 

ritbtit^'^b^'Ii  there  again.     Mr.  Buckle  answered  that  the  suit  would 

made  was  sUii  have  proceeded  to  sentence  if  W.  P.  Baldwin  had  not 

depending,  and 

that  the  justices  excepted  to  the  credit  of  3£  Brown;  and  that  he  did 

bad  tlierefore 

held  it  impro.  uot  SCO  how  her  evidencc  could  be  required  agaiiu     In 

on'the  fnfora-  answcr  to  another  question,  Mr.  Buckle  said  it  was  im- 

*'*""•  possible  to  tell  how  long  the  proceedings  in  the  Eocle- 


XIII.  VICTORIA.  397 

sifuitic&l  Court  might  last^  and  that  they  had  already   QnMn'i  Bench. 

1849 
occupied  about  two  years.     Mr.  Ingham  then  observed * 

that  it  seemed  a  delicate  thing  for  the  justices  to  inter-.    The  Qukcii 
fere  in  a  matter  pending,  and  on  which  another  Court       Ivohax. 
would  have  to  pronounce ;  and  both  justices  asked  the 
prosecutor's  attorney  if  he  could  cite  any  case  to  war- 
rant thdr  proceeding  under  such  circumstances.     The 
attorney  was  not  aware  of  any  case^  but  urged  that 
the  justices  should  nevertheless  deal  with  the  prosecu- 
tiooj  and  hear  the  remaining  witnesses  (several  being  in 
attendance)  in  support  of  the  charge.     The  justices, 
however,  declined  to   interfere,  unless  warranted  in 
doing  80  by  a  mandamus;  and  Margaret  Jtrown  was 
jUadiarged.    Stat  11  &  12  Viet.  c.  42.  s.  17.  was  re- 
lied upon  in  support  of  the  motion. 

The  magistrates,  in  their  affidavit  in  answer,  stated 
die ,  oommunioations  made  to  them  by  Buckle  after 
giTiDg  evidence  of  the  words  as  above  stated :  namely : 
flurti  after  Margaret  Brawn  had  been  examined  by  him 
on  iatemgatories,  and  had  made  her  statements  above 
OBentioned,  relating  to  the  validity  of  BaldwirCs  will, 
tnd  to  her  attestation  of  it,  and  after  the  said  state- 
^^^nts  had  been  made  and  become  evidence  in  the  suit, 
^  during  the  pendency  thereof  in  the  Ecclesiastical 
Court,  viz.  on  11th  May  1849,  **  certdn  exceptive  al- 
l^^ns  were  made  in  the  said  Court  on  the  part  and 
b^lf  of  the  said  fF.  P.  Baldwin  in  the  said  suit,  in  and 
by  which  it  was  alleged  and  stated,  on  the  part  and 
behalf  of  the  md  W.  P.  B.,  that  the  sidd  several  state- 
ments and  allegations  of  the  said  if.  Brown  in  the  said 
Court  in  answer  to  the  said  interrogatories  in  the  said 
suit  in  the  said  Court  were  wholly  false  and  untrue ;  and 
that  it  had  then  and  there  become,  and  still  was,  a 
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rdume  XIK   matter  for  the  determination  of  the  said 
[___  and  Prerogative  Court  in  the  said  suit,  whether  the  sai. 


The  QuKiM  geveral  statements  and  allegations  of  the  said  3f. 
iwoHAM.  in  the  said  Court  in  answer  to  the  said  interrogatorii 
in  the  smd  suit  in  that  Court  were  true  or  false." 
which  statement  and  information  of  Mr.  Buckle  the 
ponents  (the  two  justices)  believed  to  be  true, 
they  further  deposed  that,  the  said  suit  being  so  tk.< 
pending  in  the  Ecclesiastical  Court,  '^  and  the 
credibility  of  the  said  M,  Brown  and  the  truth  of  be 
said  statements  and  allegations  in  her  said  answers 
her  said  interrogatories  then  being  matters  proper 
necessary  for  the  conrideration  and  determination 
the  s^d  Ecclesiastical  and  Prerogative  Court  in  the 
said  suit,  as  they  the  said  deponents  were  then  in- 
formed and  verily  believed,  they  the  said  deponents 
and  each  of  them  then  and  there  considered  and.be- 
Ueved  that  it  was  not  their  duty,  or  the  duty  of  either 
of  them,  to  express  any  opinion  as  to  the  credibility  of 
the  said  M.  B.y  or  as  to  the  truth  of  her  said  allega- 
tions and  statements  in  answer  to  the  stud  interroga- 
tories  in  the  said  suit,  or  to  proceed  upon  the  said 
information  charing  the  said  M.  Brawn  with  wilful 
and  corrupt  peijury  in  making  the  said  all^ations" 
&C.,  *'  in  answer  "  &a,  **  while  and  so  long  as  the  said 
suit,  in  which  the  truth  or  falsehood  of  such  allegations 
or  statements  and  the  credibility  of  the  said  M.  Brown 
were  to  be  determined  by  the  said  last  mentioned 
Court,  was  still  pending  and  undetermined ;  and  that  it 
would  then  and  there  have  been  contrary  to  puUio 
policy,  and  prejudicial  to  the  due  and  fair  administrar 
tion  of  justice  in  the  said  suit  in  the  said  Ecdeuastical 
and  Prerogative  Court  at  York,  if  they,**  the  deponents. 


XIII.  VIGTORU.  399 

bmd  proceeded  to  a^udioate  upon  the  matter  of  the  QiMm'«  Bench. 

infomuUion;  aa  eaoh  of  the  deponents  did  then * 

id  atiU  doth  believe.    "  And  these  deponents  further     ^^  ^"*" 
asijr>  that  they  haye  been  informed  and  verily  do  believe      Ivohax. 
tlutt  the  said  suit "  '^  is  still  pending  and  undetermined^ 
that  the  credibility  of  the  said  M.  Brawn,  and  the 
0r  fidsehood  of  the  said  several  allegations  of  the 
M.  Brown  in  the  said  Ecclesiastical  and  Preroga- 
Court  at  York,  in  answer  to  the  interrogatories  in 
said  Boit,  still  remain  matters  for  the  consideration 
id  determination  of  the  said  Ecclesiastical  and  Prero- 
gative Court  in  the  sud  suit.''    They  added  that  they 
had  no  other  ground  or  reason  for  not  proceeding  than 
tiiofle  above  stated. 

fherend  how  shewed  cause.    The  ma^trates  had 

s  right  to  exercise  discretion  as  to  hearing  or  refusing 

^     lietr,  and  have  acted  properly^  the  cause  in  the 

^^^^sieoastical  Court  being  still  undecided.    In  Bex  v. 

"^^^ihm  (a),  at  the  Central  Criminal  Court,  it  was 

**^*'^  to  have  been  the  practice  of  the  late  Becorder 

-CaiuUm  ^  never  to  try  a  case  of  perjury  while  the 

^^***e  out  of  which  it  arose  was  in  any  way  undeter- 

^^^'*^;*  and  Parke  R  acted  upon  that  rule.     But, 

^^^^**her,  justices  of  the  peace  have  not  jurisdiction  to 

or  oommit  for  trial  on  a  charge  of  peijury  at 

law.     Ififfhtman  J.  clearly  inclined  to  that 

^^^^^^ira,  thou{^  the  point  was  not  dedded,  in  Begina 

^     S4srUai(b).      Overend  was  then   stopped  by  the 

and 


^•>  8  Gbr.  (r  p.  50. 

^^)  1  DomL  i  L.95,  Overend  here  mentioned  stot.  11  &  12  Fict. 
«.  1.  (Royal  Asient,  14th  jiuguU,  1848).  See  Mr.  Jrchb6bt% 
to  Jeni^i  AeU,  pp.  7,  8.  (3d  ed.).  And,  as  to  trial  for  peijury, 
4  &  5  IT,  4.  Ci  S6.  t.  17.,  and  5  &  6  Vict.  c.  38.  1. 1. 
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Pashley  was  called  upon  as  to  the  first  point  I" 
Rex  y.  Ashbum  (a)  the  trial  was  postponed,  ^  on  tli» 
understanding  that  the  rule  for  a  new  trial  of  tfai 
civil  action  should  be  peremptorily  argued  in  tb 
ensuing  term : "  but  it  appears  by  a  note  (p*  51 
note  (b) )  that  LittledaU  J.  afterwards  enlarged  th 
rule  for  a  new  trial,  ''  in  order  that  the  indictment 
might  be  tried  before  it  should  come  on  for  argument 
The  magistrates  are  claiming  a  discretion  not  even  t 
hear.  The  ground  of  public  policy  which  they  alleg 
is  at  least  questionable.  It  was  not  recognised  i 
Earl  Vemey  y.  Macnamara  (b\  where,  on  modon  1 
amend  a  schedule  to  an  answer  in  Chancery  on  whie 
an  indictment  for  perjury  had  been  preferred,  c 
threatened.  Lord  Thurlow  refused  to  interfere^  ^7^ 
that,  although  he  himself  did  not  think  the  de 
fendant  intended  to  perjure  himself,  the  matter  wsi 
fit  to  be  decided  upon  by  the  Grand  Jury.  That  em 
was  acted  upon  in  Stratford  y.  Greene  (c),  whan  Lore 
Manners  yaried  an  order  made  by  the  Master  of  tb 
Bolls,  who  had  refused  to  take  an  answer  off  the  fil 
in  order  that  the  plaintiff  in  the  suit  might  prefer  ai 
indictment  for  perjury  upon  it :  and  his  Lordship  heli 
that  the  prosecutor  was  entitled  to  this,  ex  debit 
justitias.  When  the  present  rule  was  moved  for(d 
Lord  Denman  C.  J.  said  it  seemed  very  desirable  tha 
the  prosecutor,  in  all  cases  where  an  indictment  wa 
to  be  preferred,  should  go  before  justices.  If  th 
prosecution  here  is  delayed  while  the  suit  in  th< 
Ecclesiastical  Court  is  depending,  the  indictment  ma] 
be  postponed  till  it  is  too  late  to  prefer  it.     Paehlex 


(a)  8  Car.  i  P.  50. 
(c)  I  BaUi  B,  S94. 


(6)  1  Bro.  CK  Cu,  419. 
<tf)  June  Uth,  1849. 
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^en  cited  Ayllffe,  Parerg.  254^  255^  and  1  Oughton^  QueetCt  Bench. 

O^rL  Jvd.  156.  et  seq.  tit.  xcix.,  &c,  as  shewing  how,  . ' — 

^fter  exception  to  a  witness,  proceedings  in  the  suit        ^  t/"'' 
ght  be  protracted.  ^''°"""- 

CoLEBiDasJ.(a).  This  rule  must  be  discharged.  The 
18  whether,  when  we  see  that  the  justices  have 

erased  their  discretion  honestly  in  refusing  to  hear 

information  further,  we  should  say  that  we  think 

wrong,  and  compel  them  to  go  on.    I  think  there 

abundant  reason  here  for  saying  that  the  course  they 
*iook  18  the  most  likely  to  answer  the  ends  of  justice. 
A  suit  18  depending ;  and  evidence  has  been  given  by  a 
iritneas.  Shall  a  party,  perhaps  interested  in  the  result, 
come  in,  stop  the  month  of  that  witness,  and  perhaps 
muiTddably  prejudice  the  Judge,  by  requiring  a  magis- 
trate to  hear  and  act  upon  an  information  for  peijury  ? 
Xlie  argument  in  support  of  the  rule  goes  too  for ;  for 
™^  objects  which,  according  to  that  reasoning,  it  is 
Aecessary  to  enforce  would  not  be  accomplished  unless 
^G  could  direct  the  justices  to  conunit.  It  is  urged 
^^^  the  suit  in  the  Ecclesiastical  Court  may  continue 
*^  an  indefinite  time ;  and  it  is  easy  to  shew  by  autho- 
^«e«  how  the  proceedings  there  may  be  so  lengthened 
^^er  particular  circumstances.  But  those  are  not  the 
couimon  ones;  and  there  appears  no  reason  for  sup- 
P^^^g  that,  in  thb  case,  the  proceedings  will  not  come 
t^  an  end  in  the  usual  course.     The  refusal  of  this  rule 

does  not  prevent  a  trial  if  the  prosecutor  chooses  to 

go  before  a  grand  jury.    We  only  say  that  we  will  not 

oblige  the  justices  to  hear  an  information. 

'«)  Poil^foit  and  Wightman  Js.  were  not  in  Court. 
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Eblb  J.     The  only  question  here  is  whether  the 
magistrates  are  entirely  without  discretion  as  to  hearing 
or  refusing  to  hear  the  information.    A  rivil  suit  is 
depending:   they  may  see  that  the  intention  in  pro- 
secuting is  to  have  a  preliminary  enquiry  before  justices 
into  the  matter  of  the  suit.     The  real  object  of  such  an 
examination  before  justices  is  that  the  party  accused 
may  be  put  under  such  terms  as  will  make  it  certain 
that  he  will  be  forthcoming  for  trial    But  the  magis- 
trates,  when  applied  to^  may  s^  no  danger  that  he  will- 
not  then  be  forthcoming;    and  they  may  think  thate" 
justice  would  be  prejudiced  by  hearing  the  information* 
Preferring  a  bill  before  a  Chrand  Jury  would  not  have 
that  effect,  because  it  is  understood  that  such  a  pro» 
ceeding  is  ex  parte^  and  the  matter  which  comes  before 
the  Grand  Jury  is  not  publicly  known.    There  is  no 
ground  for  saying  that  the  magistrates,  in  a  case  of  this 
kind,  should  be  denied  the  exercise  of  a  discretion* 

Bule  disohaiged  with  coats. 


r 
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Queen't  JBenck, 

1849. 


tie  Matter  of  a  Plaint  in  the  County  Court  Saturday, 

November  24th. 

of  Cambbidgb,  at  Cambridge,  between  Joshua 
iLLSY  and  John  Harvet. 


AYLOE,  in  thi8  term,  obtained  a  rule  to  shew  A  person  who 

has  been  twelve 


cause   why  the   defendant    should    not    be    dis-  months  a  pn- 

Ai  1        /.I        1      »^     i»  j^      1    *y       sonerinexecr 

out  of  the  custody  of  the  sheriff  of  Cambridge  Uon  for  non- 


to  the  execution  to  satisfy  the  executors  of  the  ^ts,  awarded 
ibcnre  named  Joshua  LiUey  for  costs  on  a  rule  of  ^^j^^^or%^ 
^iiiB  Court  of  Trinity  term  1848,     Harvey  had  ob-  cidmThe"bcne. 
tiincd  a  rule  nisi  for  a  prohibition  to  restrain  the  fitofsut. 

^  48  6.  3.  r.  123. 

Judge  of  the  County  Court   and  the  plaintiff  from  For,  since  stat. 

mm  1     OC     2      rlCtm     Cm 

farther  proceedings  in  the  plaint  LiUey  v.  Harvey,  no.  (sect  is), 

1     m  '   *  r  11     %  1      •       1  *^^^  award  of 

^  Trimty  term   1848  LtUeys  executors    obtamed  a  costs  is,  for 
role  discharging  the  rule  nisi  with  costs,  which  were  ^ut?4sG^s. 
taxed  at  13Z.  145.;  and  Harvey  was  afterwards  taken  j;„\to'alud^ 
ii  execution  for  the  said  costs,  at  the  suit  of  the  ex-  "^^"^  ^jj^^^"* 

'  any  further 

ecutors.    He  had  remained  twelve  successive  calendar  order  of  the 

Court 

months  in  prison  under  the  execution. 

^urcham  now  shewed  cause,  and  contended  that  the 
case  did  not  come  within  stat  48  G.  3.  c.  123.,  that 
act  being  only  for  the  benefit  of  persons  in  execution 
oil  jadgments  in  civil  actions,  as  appeared  by  the  words 
in  sect  1,  "  debt  or  damages  not  exceeding"  &c.  "  ex- 
closiye  of  the  costs  recovered  by  such  judgment:" 
and  he  cited  Rex  v.  Hubbard  {a)^  Rex  v.  Dunne  (b)  and 

(a)  10  Beat,  408.  (6)  2  J/.  {•  &  201. 
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Ex  parte  Kaye  (a).  He  coDtended,  furtheri  t 
1  &  2  Vict.  c.  110.  «.  18.,  giving  to  rules  c 
'^  the  effect  of  judgments,"  did  not  make  the 
order  of  the  Court  operative  at  once  for  the 
of  execution,  without  an  attachment  or  a  furti 
and,  therefore,  that  Harvey  was  not  in  the 
of  a  person  *'  in  execution  upon  any  judgment 
Stat.  48  Cr.  3.  c.  123.,  even  if  that  act  cont< 
proceedings  for  a  prohibition. 


Naylor,  contr^  cited  Doe  denu  Smith  v.  Jtae 

The  Court  (e),  without  hearing  him  fur 
charged  the  rule* 

Bulc' 


(a)  ]  B.ffAd.  653. 

(6)  6  DowL  4*  L.  544. 

(e)  Cderidgfi  and  Erie  Js.     Wigkiman  J.  was  not  ir 
referred  to  the  judgment  of  Farke  B.  in  Jones  ▼.  WW 
S49.  358.     See  also  Hodton  y.  PaUertoriy  4  M.  ^  G 
Pennington  v.  Barrett,  10  Q.  ^.531. 
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Queen's  Bendk, 

1849. 


VitUAM  Wilson  against  Peteb  de  Zulueta,  ^f««%.     ^ 

X%  November  2A^. 

*SDBo  j>s  Zulueta,  and  Mablano  de  Zulueta, 

^SSUMPSIT.     The  declaration  stated  that  hereto-  PiaintiflTand 
fore,  and  before  and  at  the  time  of  the  agree-  being  resident 
'Jient  after  mentioned,  plaintiff  and  defendants,  and  Ind  r  t  * 
^e   other  parties  to   the  agreement,  excepting  Don  ^J^^*"** 
^^Uanio  Parejo  in    the   ajrreement  mentioned,    were  ^xjing  •  fo»^>gn 

•  'gent,  a  written 

'"'^sident    in   England,  and    the    said    Don    Antonio  «greement  wti 

y-^  ^  ^  entered  into 

^«»rc;o,  in  the   agreement  after  mentioned,  was  re-  by  plaintiff 

^  ^    -3  ,  with  defendant 

®  sclent  out  of  the  United  Kingdom  of  Great  Britain  **  in  behalf  and 

Ireland,  at  Havana,  in  the  island  of  Cuba;  and  o/p.o/Bo' 

defendants  were  then  foreign  agents ;  and,  as  suchj  ^^^  4"^^ 

into  the  contract  and  agreement     And  there-  S^T^Uintiff 

m  afterwards,  to  wit  30th  March  1848,  a  certain  ^©"'^  proceed 

as  fireman 


in  writing  was  made  and  entered  into  by  and  stoker  on 
between  the  plaintiff  (the  party  in  the  said  agree-  steamer,  then 
and  hereinafter,  mentioned    and    described  as  London  for 
^^ilKam    Wilson)  and   the  other  parties  in   the  said  ing  arinter-' 

mediate  ports, 

^^     be  placed  in   the   service  of    P.,  and    would   faitlifuUy   do  the  work   of  fireman 

**obr  on  board  the  T.,  and  obey  the  orders  of  the  engineers.     In  consideration  of 

Krtice,  pbuntiff  was  to  receive  wages  at  5L   per  month,  payable  monthly,  and  2/. 

month  for  providing  himself  in  provisions.     During  the  outward  passage,  mtions 

'  to  be  served  out  to  plaintiff  on  account  of  P.     The  contract  to  lie  understood  to  bo 

'^  Usrce  for  one  year  certain  fVom  the  date ;  and,  should  plaintiff  be  discharged  before  that 

J^^thrce  months*  wages  to  be  paid  in  advance,  besides  finding  him  a  passage  home ; 

^*^ng  at  liberty  to  confirm  and  continue  the  engagement  on  the  terms  stated,  or  to 

sbl?*''**  plaintiff  and  to  find  him  his  passage  back  to  England :  the  wages  to  be  pay- 

g^ll^Jip  to  the  day  of  plaintiff's  arrival  in  England^  unless  he  should  be  discharged  for 

S**tidact :  one  month's  pay  to  be  advanced  for  plaintiff's  outfit  for  the  voyage. 

y^^  *  tliat  the  agreement  did  not  require  a  stamp,  being  within  tlie  exemption  "  memo- 
p^^^ta  or  agreement  for  the  hire  of  any  labourer,"  in  staL  55  G.  S.  c,  1S4.  Schedule, 

^  1.  tit  jtgreement. 
^UH  ^^  defendant  was  liable  for  breaches  of  this  agreement  by  the  not  serving  of  rations 
^1^^^  the  outward  passage,  by  the  discharge  of  plaintiff  before  the  7*.  arrived  at  Havana, 
^  the  non-payment  of  three  months*  wages  in  advance. 

^OUmV.  N.8.  E  E 


L 


406  Q.  B.  MICHAELMAS  TERM, 

VoiumiXir.    agreement,  and  hereinafter,  mentioned  and 

1_  as    William    Roberts^    &c.    (mentioning    nine    hesam. 

^^^^  plaintiff),  and  the  defendants  (the  parties  in  the  ^ 
ZoiuiTA.  agreement,  and  hereinafter,  mentioned  and  descri^ 
as  Messieurs  Zulueta  Sf  Co.):  which  said  agreen^. 
was  and  is  in  the  words  and  figures  following.  "^ 
is  this  day  mutually  agreed  between  William  Wilm^: 
&c  '^  and  Messrs.  Zulueta  ^  Co.  in  behalf  and 
presentation  of  Don  Antonio  Parejo  of  Havana^ 
follows :  That  William  Wilson/*  &c.  "  will  proceed 
firemen  or  stokers  on  board  the  Tridente  steams 
which  is  about  to  leave  London  for  Havana,  calli^ 
at  intermediate  ports,  to  be  placed  in  the  senrice  - 
the  said  Don  Antonio  Parejo.  That  William  WUson^ 
'  &c.  **  will  fidthfuUy,  and  to  the  best  of  their  abilitiei 
discharge  the  duty  and  do  the  work  of  firemen  o 
stokers  on  board  the  Tridente^  and  be  particulail; 
careful  to  obey  the  orders  and  follow  the  directions  c 
the  engineers  in  every  respect  They  engage  t 
conduct  themselves  with  sobriety  and  steadiness,  t 
be  respectful  and  moral  in  their  conduct  whilst  in  tb 
service,  and  to  subject  themselves  to  its  established  rule 
and  regulations ;  and  no  bilge  or  flue  money  allowec 
That,  in  consideration  for  the  faithful  performanc 
of  this  service,  they  will  receive  wages  at  the  rat 
of  5/.  per  month,  payable  monthly,  and  2/.  per  moot 
for  providing  themselves  in  provisions.  During  tb 
outward  passage  rations  will  be  served  out  to  them  o 
account  of  the  said  Don  Antonio  Parejo ;  which  the 
will  have  to  cook  themselves.  This  contract  is  undei 
stood  to  be  in  force  for  one  year  certain  from  th: 
date :  and,  should  they  be  discharged  before  that  timt 
three  months*  wages  to  be  paid  in  advance,  beside 
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finding  them  a  passage  home:   Don  Antonio  Parejo  QueeiiU  Jhnch. 

being  at  liberty  to  confirm  and  continue  the  engage- 

ment  on  the  tenns  heretofore  stated^  or  to  discharge       Wilson 

then,  and  then  find  them  their  passage  back  to  England,       Zulura. 

It    is  understood  that  their  wages  will  be  considered 

due,  snd  will  be  payable,  np  to  the  day  of  their  arrival 

back  to  England^  unless  they  are  discharged  through 

ill    conduct,  disobedience  or  inebriety;  in  which  case 

^^eir  pay  will  oease  on  the  day  of  their  discharge. 

month's  pay  is  to  be  advanced  for  their  outfit 

the  said  ,  for 

voyage;  which  amount  they  acknowledge  to  have 

received  in  cash.    Dated  in  London^  this  13th  day  of 

Jlfioreft,  1848."    Averment  that,  although  the  Trid^nie 

steamer,  after  the  making  of  the  agreement,  to  wit  on 

20th  March  1848,  left  London^  and  proceeded  upon 

beraaid  outward  passage  in  the  agreement  mentioned, 

*>^d  although  plaintiff  did  then,  to  wit  on  &c,  proceed 

"   iireman  or  stoker  on  board  the  said  steamer,  and 

^^c^ntiiiued   as   such  fireman  or  stoker  on  board  the 

^^^tder  until  he  was  discharged  and  dismissed  as  after 

^^^tioned,  and  although  plaintiff  did,  until  he  was  so 

'/"^^^taiged  and  dismissed,  well  and  truly  perform  and 

^^^^^l  all  things  in  the  agreement  contained  on  his  part 

l^  performed  &c,  and  although  plaintiff,  at  the 

that  he  was  discharged  and  dismissed,  was  ready 

willing  to  have  continued    as  such  fireman  or 

er  on  board  the  steamer,  and  then  and  thenceforth 

Ittve  well  and  truly  performed  and  fulfilled  all 

^^^^gs  in  the  said  agreement  on  his  part  &c.,  never* 

that,  during  a  large  part  of  the  time  during 

the  steamer  was  proceeding  on  her  said  outward 

in  the  agreement  mentioned,  and  before  the 

E£  2 
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Volume  XIV.   expiratloQ  of  one  year  from  the  date  of  the  agreement, 

*       and  before  the  dismissal  and  discharge  of  plidntiff  as 

WiLflOM  ^^^  mentioned,  and  before  the  commencement  of 
ZuLffRA.  this  suit,  to  wit  from  21st  March  1848  until  14th 
August  1848,  the  said  rations  in  the  agreement  men- 
tioned were  not  served  out  to  plaintiff.  That,  whilst 
the  steamer  was  on  her  outward  passage,  and  before 
she  arrived  at  Havana^  and  before  the  expiration  of 
one  year  from  the  date  of  the  agreement,  and  before 
the  commencement  of  this  suit,  to  wit  on  14th  August 
1848,  neither  defendants  nor  Don  Antonio  Parejo 
would  suffer  or  permit  plaintiff  to  continue  any  longer 
on  board  the  said  steamer  as  such  fireman  or  stoker, 
or  any  longer  to  observe,  perform  or  fulfil  any  of  the 
matters  or  things  in  the  agreement  mentioned  on 
plaintiff's  part  and  behalf  to  be  performed  and  fulfilled; 
nor  would  defendants,  or  Don  Antonio  Parefo,  thence- 
forth perform  or  fulfil  the  said  agreement  on  their  or 
either  of  their  parts  and  behalfs  to  be  performed  and 
fulfilled ;  and  they  then,  to  wit  on  the  day  and  year 
last  aforesaid,  wholly  refused  so  to  do,  and  then, 
to  wit  on  the  day  and  year  last  aforesaid,  wholly 
discharged  plaintiff  (but  not  for  any  ill  conduct,  dis« 
obedience  or  inebriety  of  the  plaintiff)  from  all  further 
performance  of  the  agreement,  and  from  his  employ- 
ment as  fireman  or  stoker  on  board  the  said  steamer. 
That  defendants  have  not,  nor  hath  the  said  Don 
Antonio  Parefo,  or  any  person  on  their  or  either  of 
their  behalf,  ever  at  any  time  paid  to  plaintiff  the  said 
three  months'  wages  in  advance  from  the  day  of  the 
plaintiff^s  said  discharge,  or  any  part  of  such  wages: 
And  so  plaintiff  saith  that*  defendants  have  broken 
their  said  agreement  &c. 
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Plea  2.    That  defendants  did  not  enter  into  the  rap-  QueenU  SewA. 

posed  contract  and  agreement,  nor  was  the  supposed  * 

tt^reement  in  writing,  in  the  declaration  mentioned,       Wilsoh 
ade  and  entered  into  by  and  between  the  plaintiff  and       Zoluwa. 
said  other  parties  in  the  said  declaration  in  that  be- 
mentioned  and  described  and  the  defendants,  in 
^cnasner  and  form,  &c. :    Conclusion  to   the  country. 
Issue  thereon. 

^ere  were  several  other  pleas  leading  to  issues  in 
fact 

On  the  tnal,  before  Alderson  B.,  at  the  last  Lewes 

Assizes,  an  unstamped  agreement,   corresponding  to 

tlist  Bet  out  in  the  declaration,  was  offered  in  evidence. 

It  was  objected,  for  the  defendants,  that,  as  the  matter 

of  the  agreement  was  of  the  value  of  more  than  201,  it 

coYild  not  be  received;    and,  further,  that  it  shewed 

no    liability  on  the  part  of  the  defendants.    For  the 

plaintiff  it  was  argued  that  the  agreement  was  within 

the   exemption  after  mentioned,  and  also  that  it  bound 

defendants  as  parties.     The  learned  Judge  reserved 

e  to  move  for  a  nonsuit,  or  verdict  for  defendants, 

both  points,  received  the  evidence,  and  left  the  case 

^^  tie  disputed  facts  to  the  jury.     Verdict  for  plaintiff 

^«>  all  the  issues. 

-^  this  term,  Channett  Seijt.  obtained  a  rule  Nisi 
^  a  nonsuit,  or  to  enter  a  verdict  for  defendants 
^  ^e  issue  upon  the  second  plea,  or  to  arrest  the 

^^ee  Sent,  and  Lush  now  shewed  cause.    First,  as  to 
^  ^tamp  (a).     The  plaintiff,  as  appears  by  the  agree- 

^*^  >    Skee  Serjt.  contended  tbat  the  evidence  shewed  the  existence  of 
^^lUate  original  agreement,  and  tbat  therefore  the  defendants  ought 

£  £   3 
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VohansXiK   ment,  was  employed  as  a  fireman  and  stoker:    TMs 

*       document  therefore  comes  within  the  exemption  nnder 

^*^'  the  head  Agreement,  in  stat.  56  G.  3,  e.  184.,  Schedule, 
ZuLuwA.  pJ^^  j^^  fs  Memorandum  or  Agreement  for  the  hire  of 
any  labourer,  artificer,  manufacturer  or  menial  servant." 
The  argument  on  the  other  side  is  that  the  agreement 
shews  the  plaintiff  to  have  been  engaged  as  a  mariner, 
and  that  mariners  are  not  comprehended  under  the 
exemption  mentioned,  inasmuch  as  an  agreement  re- 
specting a  particular  class  of  mariners  is  afterwards 
expressly  exempted,  namely,  "  Memorandum  or  agree- 
ment made  between  the  master  and  mariners  of  any 
ship  or  vessel,  for  wages,  on  any  voyage  coastwise  from 
port  to  port  in  Great  Britain,''^  an  exemption  which« 
it  is  said,  would  be  superfluous  if  all  mariners  were 
within  the  former  exemption.  The  answer  is  that  the 
plaintiff  is  not  a  mariner  at  all :  he  is  employed  merely 
to  manage  the  steam  engine.  But  it  is  said  that  stat. 
7  &  8  Vict  c.  112.  (^<to  amend  and  consolidate  the 
laws  relating  to  merchant  seamen ; "  &c.)  enacts  {s.  63.) 
**  that  every  person  (apprentices  excepted)  who  shall  be 
employed  or  engaged  to  serve  in  any  capadty  on  board 
the  same "  (t.  e.  "  any  ship  belonging  to  any  subject 
of  Her  Majesty")  "  shall  be  deemed  and  taken  to 
be  a  seaman,  within  the  meaning  and  for  the  purposes 
of  this  Act."  But,  by  the  same  Act,  sect  41,  ''all 
agreements,"  &c  ^^  made,  signed,  or  executed  in  com- 
pliance with  or  under  the  provisions  of  this  Act,  shall 
be   wholly  exempt  from  stamp  duty."     It  is,   how- 


to  have  slicwn  that  such  duplicate  was  not  stamped  ;  and  he  referred  to 
Poolei/  V.  Goodwin,  4  A.  ^  E,  94.  :  but  the  Court  were  of  opinion  that 
the  existence  of  the  duplicate  was  not  shewn* 
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ever,  siid  that  sect  41  exempts  only  agreements  in  0««»»'«  Sene/u 

1849* 
reference  to  ships  belonging  to  English  subjects,  and  

that  this  18  not  such  a  ship:  if  that  be  so,  sect  63  is       ^'^^ 

also  inapplicable.  ^""•''"^ 

Secondly,  the  defendants  were  personally  liable  on 

tUs  agreement    The  contract,  in  terms,  is  made  by 

^e  defendants  *^  in  behalf  and  representation  of  Don 

Aniom  Pargo  ;  "    and,  as  the  record  shews  (a),  at  the 

time  of  making  the  agreement  Don  Antonio  Pargo  was 

out  of  the  kingdom,  and  the  immediate  parties  to  the 

^tgreement  were  all  in  England.      Don  Antonio  was 

therefore  not  liable  at  all:  the  credit  was  given  to  the 

defendants :  for,  where  a  principal  resides  abroad,  the 

^fedh  is  given  to  the  agent,  though  the  principal  be 

learned  in  the  contract.     That  doctrine  is  distinctly  laid 

wwn  by  Lord  Tenierden  in  Thomson  v.  Davenport  (b). 

^o  the  same  effect  are  Story,  Commentaries  on  the  Law 

^^gtney^  ss*  268,  290,  and  the  language  of  Eyre  C.  J. 

***  -^e  GaiUon  v.  VAigle  (c).     Thomson  v.  Davenport  (ft) 

^'^^^^  reoc^nised  as  law  in  Smyth  v.  Anderson  {d).    It  is, 

^^^vever,  argued  that  this  dbctrine  is  confined  to  cases 

^^  tile  purchase  of  goods,  and  is  inapplicable  to  an  ex- 

^■^^^tory  contract,  especially  a  contract  to  be  executed 

^■^*oad.    No  authority  can  be  shewn  for  that  distinction : 

^*^^  doctrine  rests  upon  mercantile  convenience,  which 

^'ppHes  to  one  class  of  contracts  as  much  as  to  another. 

«ixt»  farther,  in  this  contract  a  power  was  reserved  to 

*^n  Antonio  to  confirm  and  continue,  or  put  an  end  to, 

^'^  contract     E[e,  therefore,  was  clearly  not  in  the 

i*)  The  allegatioii  was  UvTersed  by  the  first  plea ;  but  the  issue  was 
'^°<* «» the  plaintiff. 
^*)  a  A  ^  e.  78.  87.  (c)  1  P.  J-  P.  368. 
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first  instance  bound  by  it :   and,  in  the  meantime,  the     ^ 
phuntifF  must  have  looked  to  the  defendants,  and  to 
them  only.     The  first  advances  are  to  be  made  in  this 
country  before  the  ship  leaves  London. 

Channell  Seijt.  and  Peacock^  contrtL  First,  it  is  dear    ^ 
that  the  exemption  from  stamp  in  stat.  56  Cr.  3»  c  184. 
does  not  apply  to  agreements  with  mariners  of  any    ' 
description,  except  that  specially  pointed  out  in  the  ^ 
Schedule,  Part  1. :  the  question,  therefore,  is  whether  — 
the  plaintiff  was  a  mariner.    Now,  independently  of  the  ^ 
general  inference  arising  from  the  explanatory  clause^ 
sect.  63,  of  Stat.  7  &  8  VicL  c.  112.,  respecting  neameiM 
in  British  ships,  all  who  aid  in  navigating  a  vessel  ab 
sea  are  seamen  and  mariners.     The  plaintiff  would  have 
been  treated  as  a  mariner  in  a  suit  in  the  Admiralty 
Court. 

Secondly,  the  principal,  Don  Antonio^  was  liable  on 
tins  contract ;  and  the  defendants  were  not.  The  doc- 
trine suggested  on  the  other  side  is  true  only  as  a  rule 
of  evidence,  by  which  contracts  may  be  interpreted  with 
respect  to  terms  not  actually  expressed :  but,  where  an 
express  contract  in  writing  is  shewn  (which  this,  on  the 
record,  appears  to  be),  the  Court  must  gather  the 
effect  from  the  language.  Where  a  party  signs  a 
written  contract  professedly  as  agent,  he  is  at  any  rate 
not  liable  on  that  account  as  a  contractor,  whatever 
other  liability  the  facts  may  create;  Jenkins  v.  Hut^ 
chinson  (a).  On  an  ordinary  sale  and  purchase  of  goods 
in  this  country,  it  is  a  reasonable  inference  of  fact,  that 
the  parties  residing  here  are  looked  to  as  principals. 


(a)  f3  0.  B,  744. 
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there  bring  no  express  stipulation  to  the  contrary:   QueetCt Bench. 


^prhen  the  agreement  is  to  be  performed  abroad,  the  . 

and  the  inference  fail.    It  is  true  that  the  Ian-       '^"*'* 
of  Story  appears  to  go  fiirther :  but  the  instances      Zuwwa. 
-which  he  relies  are  sales  of  goods ;  such  are  Pafer- 
T.   Gandatequi  (a)  and  Thomson  v.  Davenport  (J) ; 
A  drawing  and  acceptance  of  bills.    De  Gaillon  y. 
yAigle{c)  is  reported  at  a  stage  ((f)  earlier  than  that 
n.^   "whidi  the  dictum  of  Eyre  C.  J.5  which  has  been 
referred  to,  occurred;  and  that  case  also  appears  to 
liave  arisen  upon  a  sale  of  goods.    In  SmitlCs  Mer^ 
canHk  Law^  p.  132.  (4th  ed.),  B.  L  ch.  5.  s.  4.,  the 
doctrine  is  laid  down  in  general  terms;  but  the  au- 
thorities dted    are    Paterson  y.   Gandasequi  (a)    and 
ThcmMon  y.  Davenport  (b) ;  so  that  the  author  is  clearly 
tpeakisg  of  sales  of  goods.    The  utmost  that  can  be 
tud  is,  that  residence  abroad  raises  a  presumption  to 
l>e    lebutted :   but  the  written  agreement  here  does 
relmt  the  presumption.     If  the  rule  be  as  general  ns  is 
•oggested  on  the  other  side^  it  would  follow  that  a 
^Htten  contract^  made  in  England  by  an  agent  ex- 
'^'^^y  in  that  character,  for  a  clerk  to  reside  abroad 
y^th  a  principal  named,  during  three  years,  to  be  there 
'"^^^^cted,  Tused  only  a  contract  with  the  agent  as 
^^^^cipaL 


to 


LKRIDGE  J.  {e),    I  am  of  opinion  that  this  rule 

be  discharged.      As  to  the  first  point,  relating 

t:Vie  stamp,  I  agree  that,   if  the  plaintiff  were  a 

an,  there  would  be  a  great  deal  in  the  argument 

^^>    15  Eud^  68.  {b)  9  B.^C  78. 

y^^     IB,^P.  S68.  (d)  I  B.^P.  357. 

^*  '    ftUsmm  and  Hlgkiman  Jf.  were  absent. 
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VobmM^xiv.  which  has  been  ureed  from  the  exemption  which  the  e» 

1  AJ.Q 

1^  schedule  contains  with  respect  to  an  agreement  betweea4cz 


Wiuoy       master  and  mariners.    But  I  think  we  must  look  on  the^^c 


V. 


ZuLVRA.     plaintiff^  and  those  who  joined  with  him  in  the 
ment,  simply  as  labourers  and  artificers.     They 
to  discharge  the  duty,  and  do  the  work,  of  firemen  an^. 
stokers  on  board  the  ship,  and  to  obey  the  orders 
follow  the  directions  of  the  engineers.     No  doubt,  r 
that  contract  related  to  service  on  a  common  looomoti 
engine,  the  contractors  would  be  labourers;  wi 
they  would  be  artificers  I  do  not  know.     The 
stance  that  the  service  was  to  be  performed  on  board  a 
ship  did  not  make  them  seamen.    The  agreement,  there- 
fore, is  fully  within  the  words  '*  memorandum  or  agree* 
ment  for  the  hire  of  any  labourer."    As  to  the  seoond 
point,  I  do  not  think  it  necessary  to  lay  down  the  ge- 
neral rule,  to  which  my  brothers  SheewcA  Channell  have 
adverted,  that,  wherever  an  agent  in  this  country,  on 
behalf  of  a  principal  residing  abroad,  makes  a  contract 
to  be  performed  abroad,  the  agent  is  to  be  condidered 
liable  to  the  contract,  thus  extending  the  rule  which  has 
prevailed  in  the  case  of  goods  sold  which  are  to  be  de« 
livered  here.     In  the  present  instance,  we  are  dealing 
with  a  written  contract ;  and  the  question  is  to  whom, 
upon  that  contract,  the  credit  is  given.     I  think,  in  the 
first  instance  at  all  events,  the  intention  was  to  make 
the  party  at  home  liable.     There  are  things  to  be  per- 
formed, partly  here,  partly  and  contingently  abroad, 
and  partly  on  what  may  be  called  neutral  ground,  on 
the  high  seas.     In  the  first  instance,  to  carry  out  the 
contract,  one  month's  pay  is  to  be  advanced,  which 
must  be  done  here.    When  the  difficulty  is  suggested 
of  an  action  here  instead  of  abroad,  in  respect  to  a 
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• 

br^each  whidi  may  take  place  abroad,  it  may  be  answered  Qy^n't  Bench. 

that  tliere  is  a  difficulty  also  if  the  parties,  when  they  * 

coine  here,  have  to  prosecute  their  action  against  a       ^^^^v 

foreigner:  one  difficulty  seems  to  meet  the  other.    The      Zulura, 

contract  is  to  be  in  force  for  a  year  certain ;  and,  if  the 

Brokers  be  discharged  before  that  time,  three  months' 

are  to  be  piud  in  advance,  and  a  passage  home  to 

provided  for  them.     Then  come  the  words  "  Don 

/Awmtoma  Pargo  being  at  liberty  to  confirm  and  continue 

tlibe  engagement  on  the  terms  heretofore  stated,  or  to 

Aiflchaige  them,  and  then  find  them  their  passage  back 

tiO  Enghmd/*    Now,  when  the  parties  entered  into  that 

ooiBtnct,  they  seem  to  have  considered  Don  Antonio  to 

Vm  perfectly  free  until  the  vessel  arrived  at  Havana ; 

and  then  he  was  to  continue  the  contract  if  he  pleased. 

Ibit  mii^t  possibly  raise  a  new  contract.    But  sup-  ^ 

poBe  Don  Antonio  chose  to  say  he  would  do  nothing : 

VM  he  not  at  liberty  to  say  so  ?    Were  then  the  con-^ 

fncton  to  be  without  any  remedy?     But,  if  you 

Bodentand  them  to  say  to  the  agent,  '^  We  agree 

^  joa  now,  but  have  no  objection  to  substitute 

^^AMtomo  afterwards,''  then  all  the  objections  and 

difficol^  disappear. 

Eklb  J.  I  am  also  of  opinion  that  this  rule  should 
be  dischaiged.      The    first  question  is,  whether  the 
agreement  which  the  plaintiff,  in  the  capacity  of  a 
stoker,  has  made  with  the  defendant  (as  we  may  assume, 
so  fiu*  as  regards  thi&  question),  as  a  merchant,  to  do 
labour  on  board  the  ship,  is  an  agreement  for  the  hire 
of  a  labourer  or  an  artificer,  the  statute  having  ex- 
empted such  agreement  from  stamp  duty.  If  the  matter 
stood  there^  no  man  would  doubt  that  a  stoker  hired  to 
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VoiumtXir.   work  an  engine  on  land  would  be  a  labourer^  whe 

. 1__  ther  the  engine  were  moveable  or  not:  and  it  wool 

Wiuow  make  no  difference  that  the  engine  were  one  moveabT 
ZoLoiTA.  on  vrater :  the  stoker  would  not  for  that  reason  cea. 
to  be  a  labourer.  But  then  it  is  said  that  another  cs 
emption  specifies  an  agreement  with  a  particular  dm 
of  mariners,  thus  shewing  that  the  exemption  fi-^ 
mentioned  does  not  include  mariners.  I  do  not  kn.^ 
that  this  reasoning  is  very  satisfactory.  Sometizs 
general  words  are  followed  unnecessarily  by  spec^i 
words  in  a  distant  part  of  a  statute.  I  should  constat 
the  words,  upon  which  such  an  argument  is  founde 
with  some  strictness;  and  it  seems  to  me  that  tl 
argument  here  is  a  considerable  strain  upon  the  wonl 
But  in  this  contract  I  find  that  the  stoker  is  to  ob^ 
the  orders  of  the  engineers.  Therefore,  putting  eve^ 
the  limitation  contended  for  upon  the  exemption  u  t« 
agreements  with  labourers,  the  plaintiff  not  being  n 
mariner,  the  agreement  would  be  within  the  exemption 
It  is  matter  of  common  knowledge  that  words  in  on< 
act  of  parliament  may  have  a  meaning  which  the} 
would  not  have  in  another:  and  I  do  not  mean  to  sa' 
that  the  plaintiff  might  not,  under  some  other  act  o 
parliament,  be  subject  to  liabilities  as  a  mariner.  Bu 
my  judgment  is  limited  to  the  interpretation  of  th 
Schedule  to  the  Stamp  Act  Then  as  to  the  questio 
respecting  the  liabihty  of  the  defendants  on  this  con 
tract.  The  defendants  describe  themselves  as  entci 
ing  into  it  "  in  behalf  and  representation  of  Don  An 
tonio  ParejoJ*  Now,  without  going  the  length  of  th 
argument  urged  on  behalf  of  the  plaintiff,  that  all  con 
tracts  made  here  by  an  agent  on  behalf  of  a  foreig 
principal  are  to  be  considered  as  the  contracts  of  tli 
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agent,  and  without  limiting  the  rule  to  the  case  of  Qin^en^i  Bmek. 

goods  sold  and  to  be  delivered  in  England^  that  is  to . 

say,  without  adopting  either  the  extreme  rule  or  the  ex-  Wimom 
treme  limitation,  I  think,  the  defendants  have  here  Zolura. 
made  themselyes  liable  for  at  any  rate  a  part  of  the  con- 
tract The  oases  are  well  known  in  which  an  attorney 
been  held  personally  liable  upon  a  contract  made 
him  with  a  party  who  knew  him  to  be  acting  as 
^toniey(a).  Now  here  the  parties  stipulate  that  they 
ppooeed  on  board  the  ship  which  is  going  to  J?a- 
to  be  placed  in  the  service  of  Don  Antonio .-  he 
power  to  confirm  and  continue  the  engagement  at 
!mma,  or  to  discharge  the  plaintiff.  I  cannot  un- 
dcntand  how  this  contract  was  to  take  effect  if  the 
vnoBUDg  be  that  firom  the  first  no  liability  is  looked  to 
exeept  that  of  Don  Antonio.  My  brother  Channett  has 
ptenednponusthe  case  of  a  party  who  contracts  to 
■erteibroad :  but  that  is  a  case  excluded  here,  because 
the  £flcharge  may  take  place,  and  has  in  fact  taken 
ihee,  before  the  arrival  of  the  ship  in  a  foreign  port. 

Bule  discharged. 

(•)  See  the  auUioriiies  cited  in  Downman  t.  WiUiams,  7  Q»  A  103. 
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If  a  plea  be  so 
pleaded  that  it 
is  manifestly 
intended  to 
embarrass  the 
plaintiff,  the 
Court,  on 
affidavit  that 
the  plea  18 
false,  will  set 
it  aside. 

As,  where, 
to  an  action 
by  the  second 
indorsee  of  a 
bill  of  ex- 
change against 
the  acceptor, 
defendant 
pleaded  that 
the  accept- 
ance was  ob- 
tained from 
him  by  fraud 
of  the  drawer, 
that  the  bill 
was  overdue 
when  indorsed 
by  the  drawer 
to  the  first 
indorsee,  and 
that  both  in- 
dorsees, at  the 
time  of  taking 
the  bill,  had 
notice  of  the 
premises. 
A  plea 
under  such  cir- 
cumstances is 
not  treated  as 
a  mere  irregu- 
larity. 


Ann  Levy  against  Railton. 

UAWKINS,  in  this  term  (9th  November),  obtiLmned 
a  mlo  to  shew  cause  why  the  pleas  plesided 
herein  should  not  be  set  aside,  and  why  .the  plaintiff 
should  not  be  at  liberty  to  sign  judgment,  and  wlqr 
the  defendant  should  not  pay  the  costs  of  this  a]>- 
plication. 

From  the  affidavits  in  support  of  the  role  it  appesc^ 
that  the  declaration  was  in  assumpsit  on  a  bill  of  e^' 
change  drawn   on  20th  July  1849,  by    OUo  Em^ 
Kaselack  and  Rudolph  Neubaur  upon  defendant,  payat^ -^ 
to  their  order,  for  21/.  125.,  at  two  months,  accepted  f::^^ 
defendant,  indorsed  by  Kaselack  and  Neubaur  to 
Wolff i  and  by  Wolff  to  plaintiff.  The  defendant  plead< 
^'  That  the  defendant's  acceptance  of  the  said  bill 
obtained  by  the  said  O.  H.  K.  and  R.  N  by  fraud  w^-^ 
covin  practised  upon  him,  the  defendant,  by  the  sai^^ 
O.  H.  K.  and  R.  N,  and  others  in  collusion  with  them 
and  the  defendant  further  says  that  the  said  bill  wa^ 
payable  and  over  due,  according  to  the  tenor  and  efiecf^ 
thereof,  before  and  at  the  time  when  the  same  was  firet 
indorsed  by  the  said  O.  H.  K.  and  jR.  i\^  to  the  said  J. 
W.f  and  before  and  at  the  time  when  he  indorsed  the 
same  to  the  plaintiff,  and  when  the  said  J.  W.  and  the 
plaintiff  respectively  first  took  and  received  the  same : 
and  that  the  said «/.  W.  and  the  plaintiff  respectively 
had  notice  of  the  premises  in  this  plea  dl^ed  before 
and  at  the  time  when  they  respectively  first  took  and 
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received  the  same  bill:"  yerification.     The  affidavits  Que^'t Bmcti. 

Bet  out  the  consideration  for  the  acceptance,  namely,  ' 

the  sale  and  delivery  of  champagne  to  the  defendant,  at        ^^^ 

hia  request,  by  the  drawers ;  they  further  stated  that  the       Bak.toii. 

indorsement  to  Wolff  it9&  for  a  bonft  fide  and  valuable 

oooaideration ;  and  that  *^  the  plea  pleaded  herein  is 

wholly  Mae  and  untrue."     The  defendant  had  obtained 

lesTe  to  plead  several  pleas ;  but  he  had  not  drawn  up  the 

Older,  and  had  delivered  merely  the  above.     From  the 

affidavit  in  answer  it  appeared  that  the  plea  had  been 

delivered  on  last  3d  November^  and  plaintiff  had  on  8th 

Ifovember  been  served  with  a  rule  to  reply ;  but  no 

r^cadon  had  been  delivered ;  and  that  a  summons  had 

iwea  taken  out  on  6th  November  to  set  aside  the  plea, 

tnd  had  been  heard,  on  7th  November^  at  chambers, 

befiwe  Wighiman  J.,    who  had  refused  to  make  any 

vder  on  the  summons.     There  were  no  depositions  to 

Aa  troth  of  the  plea. 

ImA  now  shewed  case.  The  application  is  too  late. 
\}^htman  J.  It  is  not  a  case  of  ordinary  irregularity.] 
■Ow  plaintiff  may  reply  De  injuriH :  the  defendant  will 
'"^J^ertake  not  to  demur.  The  plea  may  possibly  be 
^  to  a  special  demurrer,  for  duplicity :  but  it  is 
'M)t  to  be  therefore  set  aside.  It  has  been  held  that  a 
angle  plea  is  not  to  be  set  aside  upon  affidavit  that  it  is 
iSiJfle;  Smith  v.  Backv)eU{a). 

SawkmSf  contra.  In  Smith  v.  Backwell  (a)  the 
only  objection  to  the  plea  was  that  it  was  sworn  to  be 
false.  The  defendant  here,  if  he  had  not  intended  to 
embarrass  the  plaintiff,  might  have  pleaded  the  matter 

(a)  4  Bing.  512. 
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of  supposed  defence  by  different  pleas.    Smith  v.  Bac 
well  {a)  was  cited  in  Smith  v.  Hardy  (b),  where  tl 
Court;  distinguishing  the  case  from  Smith  v.  Bae 
well  {a)f  set  the  plea  aside,  '^  as  presenting  two  poin 
for  issue ;  ^  it  being  sworn  that  the  plea  was  fall 
The  same  principle  was  acted  upon  in  the  Ezchequi 
four  days  ago,  in  Nutt  v.  Rush  (c).     There  Parhe 
said  that  the  plaintiff  *^  ought  not  to  be  subjected 
the  inconvenience  of  having  to  consult  his  counsel 
to  the  proper  method  of  replying."     (He  was  tk 
stopped  by  the  Court) 


Coleridge  J  {d).  It  is  important  not  to  part  w 
our  jurisdiction  in  such  cases;  though  we  must  exerc 
it  with  the  greatest  possible  caution.  And,  whert 
plea  is  false  in  fact  and  puts  the  plaintiff  into  a  € 
ficulty  as  to  the  mode  of  replying,  we  ought  always 
act  upon  the  principle  which  has  been  laid  down^  t 
set  the  plea  aside. 


WiGHTMAN  and  Erl£  Js.  concurred. 


Rule  absolii 


(a)  4  Bing,  512. 
(c)  4  Exch,  490. 


(6)  8  Bing.  435 
(</)  PtUeum  J. 
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MICHAELMAS  VACATION  (a). 
The  Queen  against  Holborow. 

^^17  appeal  against  an  order  of  two  justices  for  main- 
tenance of  a  bastardy  the  following  order  was  made 
^y  the  Quarter  Sessions. 

*^  Whereas  Thomas  Holborow  did  at  this  Sessions 

cuter  his  appeal  against  an  order  under  the  hands  and 

seals  of  George  Heneage   Walker  Heneage^  Esq.,  and 

J^ekh  Guthrie,  clerk,  two  of  Her  Majesty's  justices  of 

the  peace  in  and  for  the  said  county  of  Wilts,  made  at 

a  Petty  Session  "  &c.,  ''  holden  in  and  for  "  &c.,  «'  at 

the  town  hall  at  Calne^  &c,  ''and  bearing  date  the 

16th  day  of  October  last  past,  whereby  the  said  T.  H. 

^i^^B  adjudged  to  be  the  putative  father  of  a  certain 

hastaid  child  bom  of  the  body  of  Lucy  Witchell,  and 

t^x^ered  to  make  certain  payments  therein  mentioned  in 

^'^'pect  of  such  bastard  child :  Now,  on  hearing  counsel 

^  both  rides,  this  Court  doth  refuse  to  allow  the  said 

-PP^al,  for  insu£5ciency  of  notice  of  the  recognizance, 

aoth  confirm  the  said  order :  and,  in  pursuance  of 

statute  in  such  case"  &c.,  ''this  Court  doth  order 

the  said  T.  H.  do  pay  to  the  said  Lucy  Witchell,  in 


'^^H 


t\^ 


^Be  behalf  the  saidiippeal  is  determined,  21Z.  5^.  6(f« 

lier  costs  in  and  about  the  said  appeal,  subject  to 

opinion  of  the  Court  of  Queen's  Bench  on  the 


Wednttdai/, 
November  28lh, 

An  order  of 
Sessions,  where- 
by, after  recit- 
ing that  an 
appeal  has  been 
entered  by  a 
putative  fatlier 
against  an 
order  of  main- 
tenance, the 
Sessions  (under 
sut  8  &  9  Vict. 
c  10.  I.S.) 
refuse  to  allow 
the  appeal,  for 
insufficiency  of 
the  notice  of 
recognisance, 
and  confirm  the 
order  of  main- 
tenance with 
costs,  is  bad  by 
reason  of  the 
improper  con- 
firmation. 

Notice  of  re- 
cognisance, 
under  Stat  8 
&  9  Vicl.  c.  10. 
i.  S.,  is  suf- 
ficient, tliough 
it  do  not  state 
that  the  ncog- 
nizance  has  the 
several  condi- 
tions  required 
by  that  clause, 
but,  only,  that 
it  is  conditioned 
for  trial  uf  the 
appeal. 


"^^Owmg  case." 


^**i  The  Court  sat  in  Banc  on  the  27th,  28th,  and  29th  of  Kovember^ 
the  4tb,  5tli,  6th,  7th,  and  18th  of  December, 

>0L.  XIV.  N.  8.  r  P 
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1849* 
L—  appellant  proposed  to  prove  his  notice;  when  he 

luir 


Tbe.QnuK     ^^^  j^y  ^^  objection  from  the  counsel  for  the 
HouoEow.     ^jjj^^  ^i^g  notices  of  recognizance  were  not 

asmuch  as,  upon  the  face  of  the  said  notioes,  it  did 
appear  that  the  recognizance  was  conditioned  as 
quired  by  stat.  8  &  9  VicL  c.  10.  8.  3.  The  Court 
Quarter  Sessions  allowed  the  objection,  and  refused 
allow  the  appeal ;  and  the  order  stood  confirmed,  snbj 
to  the  opinion  of  the  Court  of  Queen's  Bench. 
notices  were  as  follows. 


«  To  Lucy  WitcheU. 
^*  As  the  attorney  for  and  on  behalf  of  Thomas 
borow  o{^  kCy  '*  farmer,  I  hereby  give  you  notice  that 
the  said  T.  H.  did,  on  the  16th  day  of  October  instant, 
enter  into  a  recognizance  before  a  justice  of  the  peace 
acting  in  and  for  the  county  of  WUU  (snch  justioe  of 
the  peace  being  one  of  the  two  justices  of  the  peace 
making  the  order  hereinafter  mentioned),   to  tiy  his 
appeal  at  the  General  Quarter  Sessions  of  the  peace  for 
the  county  of  WiltSy  to  be  holden  at  Devizes  in  the  said 
county  after  the  period  of  fourteen  days  next  after 
the  making  of  the  said  order,  against  an  order  of  affi- 
liation made  on  the  said  16th  day  of  October  instant, 
whereby  he  was  adjudged  to  be  the  putative  father  of  a 
bastard  child  of  which  you  had  then  been  lately  deli- 
vered.    Dated  this  19th  day  of  October  1848. 

(Signed)    William  Stephens  JomesJ* 

"  To  Lucy  WitcheU. 
''  Take  notice  that  I,  the  undersigned  Thomas  Hoi- 
borow  J  did,  on  the  16  th  day  o{  October  instant,  enter 
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into  a  recogniaEance  before  G.  H.  W.  Heneage^  Esq.,  and   Quien't  Bench 

the  Bev.  J»  Guihru,  or  one  of  them,  being  the  justioea  ^ 

or  »  JQStiee  of  the  peace  acting  in  and  for  the  county     The  Qoun 
of  ffiliiy  to  try  my  appeal  at  the  General  Quarter  See-     Hoiaoftow. 
uons  of  the  peace  for  the  county  of  fftlts,  to  be  holden 
mt  Ikmxei  in  the  said  county  after  the  period  of  four- 
teen days  next  after  the  making  of  the  order  herein 
mentioned,  against  an  order  of  affiliation  made  "  &c  (de- 
ecribing  the  order  as  in  the  preceding  notice,  down  to 
the  words  *< lately  delivered **).     ''Dated  this  19th  day 
of  October  1848. 

(Signed)     Thomas  HoIborowJ^ 

^e  question  for  the  opinion  of  the  Court  is :  Are 
"^C9e  notices  sufficient,  without  a  further  statement  of 
uie  Condition  of  the  recognizance  ?  If  the  Court  should 
M  of  opiniou  that  these  notices  are  not  sufficient,  then 
the  order  of  Sessions,  and  the  order  of  the  justices,  are 
^  te  confirmed.  If  the  Court  should  be  of  the  contrary 
^'pix^n,  then  the  siud  appeal  is  to  be  sent  back  to  the 
^urt  of  Quarter  Sessions  to  be  heard. 

Hbd^,  in  support  of  the  order  of  Sessions.  By 
*^  8  of  Stat.  8  &  9  Vict  c.  10.,  which  amends  stat. 
'  fc  8  Vict  c,  101.,  the  recognizance  to  be  given  by  the 
appellant  in  bastardy,  under  sect.  4  of  the  last  mentioned 
•Ct,  most  be  conditioned  for  three  things ;  appearance 
a^  the  Sessions,  trial  of  the  appeal  there,  and  payment 
of  costs  if  ordered :  the  appellant  must  give  to  the 
I'oman  a  notice  in  writing  of  his  having  so  entered 
ioto  "such  recognizance;"  and,  unless  he  enter  into  the 
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recognizance  and  give  '*  snch  notice  or  notices  as  afo 
saidj"  the  appeal  shall  not  be  allowed.  The  noti 
therefore^  ought  to  shew  that  the  recognizance  conta 
all  the  required  conditions ;  and  that  is  not  done  h< 
[Patteson  J.  Would  it  be  enough  to  state  in  the 
tice  that  the  appellant  had  entered  into  a  recogniza 
"  pursuant  to  the  statute  ?  "]     It  perhaps  might. 


Slade,  contr^  The  question  is  on  the  sufficiency, 
of  the  recognizance,  but  of  the  notice  of  recognizai 
The  object  of  that  notice  is  only  to  apprise  the  woe 
that  the  appellant  has  put  himself  in  a  situation 
quash  the  order  of  maintenance  if  she  does  not  apj 
at  the  Sessions.  The  particularity  insisted  upon  mi 
rather  be  expected  in  the  notice  of  appeal ;  but  tl 
by  Stat.  7  &  8  Vict  c.  101.  s.  4.,  is  not  required  e 
to  be  in  writing.  There  is  a  common  form  of  rec(^ 
zance  and  condition  annexed  to  stat.  8  &  9  Vict  c. 
(Schedule  No.  9.),  which  the  act,  sect.  1,  makes  bi 
cient  in  all  cases ;  the  notice  cannot  give  any  additi< 
information. 


Patteson  J.  This  order  of  Sessions  is  strai 
The  Court  confirm  the  order  of  justices,  though, 
stat.  8  &  9  Vict  c.  10.  s.  3.,  if  they  think  that  pro 
notice  of  recognizance  has  not  been  given,  the  ap] 
"shall  not  be  allowed."  If  they  could  not  enten 
the  appeal,  I  do  not  see  how  they  could  confirm 
order.  I  think  the  notice  here  was  sufficient ;  an< 
all  events,  if,  by  the  statute,  the  defendant  was  noi 
Court,  the  Sessions  could  not  make  an  award  of  c 
against  him. 
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£sLE  J.  (a).      I  think  the  notice   was  sufficient.  Queen*t  Bench, 

-A^iid  if  the  Sessions  thought  the  appellant  had  no  locus  ' 

^taudi,  they  ought  not  to  have  confirmed  the  order.  ^®  Qouk 

Order  of  Sessions  quashed  (4).     Holioeow. 

C«s)  Coleridge  J.  had  left  the  Court. 

C^3  See,  as  to  the  form  of  notice,  RegtHa  v.    Recorder  of  Leeds,  I 
-*-'^«^»Kfei  i  MaiwdFt  Bail  CouU  Cases,  50. 


Tie  Queen  against  The  Inhabitants  of  Over.       Wednesday, 

November  28th. 


^OfFNSEND,  in  last  Easter  term^  obtained  a  rule  Appellants  en- 
to  shew  cause  why  the  after  mentioned  order  of  |!|J^*°n  ^ 
SetnonSy  brought  into  this  Court  by  certiorari,  should  ^  agwnst  an 
J^ot  be  quashed.     The  facts  of  the  case,  shewn  by  afl&-  movai,  but  did 

-       ,  not  deliver 

^^'^t,  were  as  follows.  grounds  of  ap- 

Two  justices  made  an  order  for  the  removal  of  Ann  wards  they 
^^*itin  ai^d  her  children  from  the  township  of  Parr  in  abandoning 
^^'^^ncashire  to  the  township  of  Over  in  Cheshire.     On  but  d?d  not' 
29th  of  Jlfay,  1848,  the  overseers  of  Oi;er  gave  notice  J^^'^i^^J ^'to 
^*    appeal  a^ctunst  the  order  for  the  next  Lancashire  ^^^^  ,^® 

^^^        KKT  -o  respondents, 

Vfuarter  Sessions  to  be  holden  at  Kirhdale ;  but  they  did  therefore,  went 

to  the  next 

«ot  serve  grounds  of  appeal.     On  July  8th,  1848,  the  Quarter  Ses- 

^^toneys  for  the  appellants  wrote  to  the  attorneys  for  moved  (the  ap- 

xespondents,  stating  that  they  had  not  been  instructed  bein^g  pre^nt) 

■a.  time  to  serve  grounds  of  appeal  for  the  ensuing  ses-  migJ|'^**con^ 

^ons,  and  should  therefore  enter  and  respite ;  and  that  ^^^^^  7^^ 

the  attorneys,  respectively,  would,  if  they  met  at  those  "f^- 1 1  &  1 2 

*^®®*0U8,  probably  have  an  opportunity  of  coming  to  conErmedihe 

tpwM  1-         order  of  re- 

^^'™'^     The  respondents'  attorneys  answered  that  they  movai,  and 

awarded  costs 
^  to  be  paid  by  the  appellants  to  the  respondents 

.^^^d,  00  certiorari  and  motion  to  quash,  that,  altliough  the  confirmation  was  au  excess 
^Qtboritj,  the  order  of  Sessions  was  valid  as  to  the  award  of  costs, 
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thought  the  appellanta  could  not  then  enter  and  respite^ 
having  given  notice  of  appeal^  and  having  had  time  ti 
serve  grounds.  On  July  12thj  1848,  the  Kirkdal 
sessions  were  held;  and  one  of  the  attorneys  for  the 
appellants  met  there  Mr.  Heyes,  attorney  for  the  re- 
spondents; and  he  (as  was  stated  in  the  affidavit  oo 
behalf  of  the  appellants)^  after  some  conver8fttion»  did 
not  think  fit  to  oppose  the  entering  and  respite,  and  the 
appeal  was  thereupon  entered  and  respited.  On  ISik 
September  1848,  the  attorneys  for  the  appellants  wrote 
to  the  attorneys  for  the  respondents  that  they  aban- 
doned the  appeal,  and  that  the  paupers  might  be  re- 
moved. The  attorneys  for  the  respondents  therenpm 
sent  to  the  appellants  a  bill  of  costs,  saying:  *'W< 
have  received  your  note"  '^expressing  an  faitentioii  oil 
abandoning  this  appeal,  and,  in  reply,  beg  to  endoef 
our  account  of  costs  consequent  upon  the  appeaL' 
''  On  receiving  your  undertaking  to  pay "  azpenat  d 
past  relief  and  <'  the  costs,  we  will  inform  tha  overseen 
of  Parr  that  the  paupers'  may  be  removed."  Th«  ap^ 
pellants*  attorneys,  in  answer,  denied  (except  as  to  oni 
item)  that  the  appellants  were  liable  to  costs.  The 
respondents'  attorneys  insisted  that  they  were  entitled 
to  the  costs  of  attendance  at  KirkdaU^'  as  consequeni 
on  the  notice  of  appeal :  and,  this  not  being  assented 
to,  they  stated  that,  under  the  circumstances,  they  con* 
sidered  the  appeal  still  depending,  and  should  go  to  the 
next  sessions,  prepared  to  try. 

The  appellants  did  not  serve  any  new  notioe  of 
appeal  or  any  notice  of  grounds ;  nor  did  they  make 
any  further  entry  of  an  appeal.  But  at  the  Kirkdah 
sessions  held  November  1st,  1848  (the  next  after  the 
entry  and  respite),  the  order  in  question  was  made : 
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\>y  irhioh,  After  reciting  that  the  appellants  did  not  Qusen**  Beuck 
appetTi  the  Coiirtf  on  motbn  hj  the   respondents. 


1849. 


^  a^jodge,  order  and  direct  that  the  said  order  of    '^^  Qqun 
removal  be»  and  the  same  is  hereby,  confirmed.    And    i^  inhabiu 
thia  Court  dothj,  upon  the  like  motion  of  counsel  for        Otbe, 
the  aud  respondents,  and  upon  like  due  consideration 
of  the  premises,  think  fit  to  order  and  direct,  and  doth 
iiereby  accordingly  adjudge,  order  and  direct,  that  the 
oveaneers  of  the  poor  of  the  said  township  of  Over  do 
md  ihall,  upon  demand,  and  upon  production  of  this 
ord«r  to  them  or  any  one  of  them,  pay  or  cause  to  be 
paid  onto  the  said  overseers  of  the  poor  of  the  said 
to^vsAip  of  iWr  the  sum  of  172.  135.  10(2.,  as  and  for 
th^  costs  and   charges  in  this  appeal"     And  the 
Court  certified  that  amount  to  be  reasonable. 

Omolmff  now  shewed  cause  (a).     The  Sessions  had 

J^oiacBotion  oyer  the  appeal  by  the  entry  and  respite, 

vad  had  anthoiity  to  give  the  costs,  under  stat  8  &  9 

'^  S.  e.  SO.  «.  S.     There  was  no  other  way  in  which 

^^  rciqwndenta  could  obtain  them.     Begina  v.  Stohe 

Slist(i),  on  which  the  present  application  proceeds, 

ia  disdngoishable  from  this  case.     There  the  appellants 

gaTe  notice  of  appeal  against  the  order  of  removal,  but 

^^'('I'termanded  it  and  never  entered  an  appeal;   the 

'^^odonts  entered  it ;  and  the  Sessions  confirmed  the 

"^*  which  they  had  no  authority  to  do  under  the 

^"^^''iKUtanoes,  and  made  an  order  for  costs,  which  this 

^^  considered  ancillary  to  the  confirmation.     \Pdt' 

*^  J.  mentioned  stat.  11  &  12   Vict  c.  31.  s.  8.] 

(*)  ^tfbre  Altevofi,  Coleridge  and  Erie,  Js.  {b)  6  Q.  B.  158. 

F  P  4 
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rofnmeXiK    That   relates   only  to   costs   payable   by  those  w 
'       eflfectually  abandon  an  order  of  remoyaL     A  fi 


TUe  QoKiN    j.gm^y  jjag  been  given,  but  since  the  proceedings 
^nte*^^**'    question,  by  stat-  12  &  13  Vict  c.  45.  ss.  6,  6. 

Townsendy  contril.      The  respondents   might 
obtained  their  costs  regularly  under  stat  8  &  9  W^ 
c.  30.,  without  asking  the  Sessions  to  confirm  an  o: 
over  which  (by  stat  4  &  5  JT.  4.  c.  76.  s.  81.)  t 
had  no  jurisdiction  for  that  purpose,  no  gnmnds 
appeal  having  been  delivered.     The  objection  is  8 
stantially  the  same  as  that  which  prevailed  in  Regina 
Stoke  Bliss  (a)  I  and  the  appellants'  view  of  the 
is  consistent  with    Regina    v.   TTie  Justices  of  Chm^^^^ 
sliire  (b)  and  Retina  v.  Oundle  (c).     The  respondenf^  ^ 


had  no  occasion,  after  notice  of  abandonment,  to  attenr 
the  Sessions  in  support  of  the  order.  And  the  expre&: 
entry  of  a  confirmation  was  more  prejudicial  than  th^-^ 
mere  exbtence  of  an  order  not  appealed  agunst-^^^^ 
\^Erk  J.  An  order  imappealed  agunst  is  condiwv^^ 
upon  all  the  world.]  It  has  not  precisely  the  eSkdf-^ 
of  a  confirmation,  which  is  a  direct  adjudication  on  thc^^-^ 
settlement  {d).  In  Regina  v.  The  Justices  of  the  West^^ 
Riding  (^Sheffield  v.  Crich  {e)  ),  where  the  appellani 
had  countermanded  their  notice  of  appeal,  and  the 
spondents  afterwards  entered  the  appeal  without  theii 
consent,  and  the  order  was  confirmed,  this  Court 
dered  the  entry  to  be  erased  because  it  might  prqjudio^ 
the  appellants  on  a  future  occasion.     The  confirmatioii, 

(a)  G  g.  B.  158.  (6)  ^  A.  i  E.  398. 

(c)  S  Q.  B,  353.,  note  (a). 

{d)  Towntend  referred  here  to  Theobald  on  the  Poor  Lawu     See  Ch. 
16.  s.  3. 
(0  5  Q.  B.  1. 
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such  entry,  though  irregularly  made,  might  stand   Quem*t  Bench, 
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-the  way  of  a  second  appeal.     \_Erle  J.  Could  there 
a  second  appeal?]     Begina  v.  Macclesfield  {a)  is  an     '^^  Qnnir 
mxistance.     [Erie  J.  There  the  first  appeal  was  against    The  inhabit- 

anu  of 

order  of  removal,  and  was  a  nullity :  and  a  second         Otir. 


appeal  was  lodged  against  the  removal  itself  (i).]     The 

first  ^ipeal  here  was  a  nullity  for  the  same  reason,  that 

no  grounds  of  appeal  had  been  served.     The  Sessions 

"had  no  power  to  hear  and  determine.     The  notice  of 

intended  entry  and  respite  was  a  mere  form;  Regina  v. 

Jus&a  of  Surrey  (e) :  it  could  not  for  ever  preclude  the 

appellants  from  renouncing  an  appeal :   and  notice  of 

abandonment  was  given  six  weeks  before  the  Sessions. 

Cur.  adv.  vult. 

Pattesok  J.,  on  a  subsequent  day  of  the  vacation 
{Ueeember  7th),  delivered  the  judgment  of  the  Court 

In  this  case  the  appeal  had  been  duly  entered  and 

respited   after   notice    to   the   respondents;   and  the 

appellants  subsequently  gave  notice  to  the  respondents 

that  they  abandoned  the  appeal :  but,  as  the  appellants 

™^  not  piud  the  costs,  the  respondents  had  a  right 

^  ^pply  for  them  at  the  next  Sessions  under  stat.  8 

*  *  'F'.  3.  c.  30.  s.  3.     Under  these  circumstances  a 

jodguient  that  the  appeal  be  dismissed  and  costs  be 

P**^  wonld  have  been  right;  and  the  judgment  that 

™*  order  be  confirmed  was  an  excess  of  authority ; 

"^  We  think  that  the  order  need  not  on  that  account 

^  ^Hashed,  as  the  costs  would  be  the  same  whether 

^^  appeal  was  dismissed  or  the  order  confirmed,  and 

(«)  is  Q.  B.  881. 

^^)  See  Etgbui  ▼.  The  Justica  ofMidtUeux,  9DowL  P.  C.  163. 

i^y^DowL^L.  735. 
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the  rights  of  the  parties  are  not  affected  bj  the  eni 
that  the  order  was  confirmed 

In  Regina  v.  Stoke  Situ  {a)  the  appellants, 
notice  of  appeal  against  the  order^  countermanded 
notice  before  entrji  stating  an  intention  to  app 
against  the  removal*     Under  these  circumstanoes 
entry  of  the  appeal  by  the  respondents*  and  a  ju^ 
ment  that  the  order  be  confirmed,  was  a  material 
cess  of  jurisdiction,  as  the  right  of  the  appellam 
appeal  against  the  removal  was  thereby  taken  a' 
and  the  entry  of  the  appeal  by  the  respondents  is 
shewn  to  have  been  justified.    The  case  is  on  tli< 
grounds  substantially  different  from  the  present 

The  rule  therefore  for  quashing  the  order  of  Sessio^^ 
must  be  discharged. 

Bule  disohaiged. 

(fl)  6  Q.  B.  158. 


•1 


wedne$day,       Thc  QuEEN  agaxfist  The  Inhabitants  of  St.  Mab 

NacenU^  isih.  j^  BUNGAY. 


Reported,  12  Q.  B.  38. 
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Stkelb  agaifist  Hoe.  SSfr7th. 

SSUMPSIT.     The  declaration  stated  that,  before  s.  and  another, 

^  ^        the  deacons  of 

and  up  to  the  making  of  the  defendant's  promise  a  Baptist  Con- 

r  mentioned,  the  plaintiff  had  been   and  was  a  being  receiven 

naember    of   a   certain    congregation    and  church  of  fuud8,^ndnia- 

I^rotestant  Dissenters,  to  wit  the  Congregation  and  Snfn«^^ii^lnd 

Church  of  Baptists  at  aaphaniy  and  had  then  long  Il'ri"^^''"  ^^^ 

lield  a  certain  office  in  the    said  congregation  and  •{•  ^' **^° "" 

°     °  signing  the 

draich,  to  wit  the  office  of  deacon.     And  that,  during  office  of  mini- 

,  aterofthe 

tne  time  the  plamtin  was  such  member  &c.,  and  such  church,  to  n* 

a  deacon  &c.,  and  before  the  making  of  the  promise  &a,  half-yearly  io^ 

U>  ^t  on  25th  September  1840,  by  a  certain  instrument  ^hich  be  had 

io    writiBg  Signed  by  plaintiff  and  one  Paul  MiOard,  t^^^^^, 

tnea  also  b^g  a  deacon  of  the  said  church,  and  ad-  •.?*"?f''    ^' 

o  '  sides  the  gene- 

"■^tted  to  one  John  Edwards,  in  pursuance  of  a  cer^  ^  revenue 

.      •  '*  abore  men- 

^^*^  agreement  made  between  the  said  church  and  the  tioned,  there 

r    T^  9  1        •  %  •  •  ""^^  funds 

•/•  Edwards  at  the  time  of  the  said  J.  E.  resign-  vested  in  tnis* 

the  office  of  minister  and  pastor  of  the  said  church  were  usually 

in  the  said  instrument  mentioned,  in  consideration  mwntenance  of 

the  aud  J.  E.  having  resigned  the  pastoral  office  ovei  ^^  "mJ  bSngf 

and  were  like- 
wise applicable 
relief  of  the  poor.     After  the  undertaking  to  J.  E,,  a  new  minister  was  appointed ; 
^•giMd  with  tb«  OoDgregation  that  h«  would  be  responsible  to  S»f  who  was  still 
*M),  and  to  any  future  deacon  or  deacons,  for  the  continued  repayment  of  J,  E.'s  debt ; 
he  alto  conaentcd  that  periodical  paymenu  of  it  should  be  made  out  of  the  trust  funds, 
^^'i^ards  resigned ;  and  the  new  minister  gave  him  a  written  undertaking  as  follows. 
^^'o  eonsideration  of  your  having  resigned  the  office  of  deacon  and  your  connectfon 
7^  ^  Baptist  Church  "  at  &c.,  "  1  hereby  agree  to  bold  myself  responsible  to  you  for 
^^^t&entof  the  sum  of  150/.,  due  to  the  Rev.  J.  E,  by  the  Baptist  Church  "  &c.,  "and 
1^   ^  interest  for  the  same,  at  the  rate  '*  &c.  (5  per  cent.,  payable  half  yearly),  '<  being 
ii|V|^due  of  the  sum  of  700/L,  principal  and  interest,  remaining  unpaid,  for  which  you** 

ll^tlf  rispoiwble "  &c,  «  hj  an  instrument "  &c.  (the  writing  first  above  mentioned). 

I^^^'d,  on  argument  of  a  special  case,  in  an  action  by  S.  on  this  promise,  that  the  written 

joir^^nt  given   by   tlie  minister  shewed  a  valid  contract;  for  that  the  words  might 

I^P^*^  cither  a  past  or  a  concurrent  consideration  on  S,*^  part,  and  that  construction  was 

^*-* *  which  made  the  instrupient  good. 
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roiume  XIV,    the  Said  church  upon  the  terms  therein  mentioned, 

[__  the  said  church,  at  a  church  meeting  held  &c.,  hayk^ 

Stbbli       accepted  such  resignation,  and  having  agreed  at  "^tle 
Hob.         earliest  possible  period  to  pay  to  J.  E.  700/.,  and  g^  Ttio 
interest  at  5/.  per  cent,  per  annum  every  six  mor^  ^Tu 
until  the  full  amount  of  7002.  principal  and  inte-sr^^sflt 
should  be  fully  paid,  they  the  plaintiff  and  the  saiA     J. 
Millardy  as  deacons  of  the  said  church,  thereby  agree<l  to 
hold  themselves  responsible  to.J.  E.  for  the  carrying   c:>at 
the  said  agreement.     That,  at  the  time  of  the  makijig 
of  defendant's  said  promise,  5502.,  part  of  the  said  pr-^- 
cipal  sum  of  700/.,  had  been  paid  by  the  said  church,   to 
the  said  J,  E.     And  that,  at  the  time  of  the 
of  the  said  promise,  defendant  was  the  pastor 
minister  of  the  said  congregation  and  church*     .^.nd 
thereupon,  heretofore,  to  wit  on  10th  March,  1345, 
in  consideration  that  plaintiff  at  the  request  of      de- 
fendant would  resign  the  said  office  of  deacon  and      Ufl 
connection  with  the  said  Baptist  church    and    c^^n- 
gregation  at  Clapham^  defendant  then  promised  pi^^ia- 
iiff  to  hold   himself  responsible  to    plaintiff  for        ^^ 
payment  of  the  said  sum  of  150/.  so  due  to  the^^^ 
J.  E.  by  the  said  Baptist  church  at  Clapham,  and  ^^***^ 
the  interest  for  the  same  at  the  rate  &c.  payable  ev^^^^ 
six  months,  being  the  residue  of  the  said  sum  of  7< 
principal   and   interest  remaining  unpaid,  for   wl 
plaintiff  and    the  said  P.    Millard  had    become 
sponsible    to  J.    E.    as    aforesaid.      Averment, 
plaintiff   did    then,  to   wit  on  &c,   resign   the 
office  of  deacon  and  his  connection  with  the 
church  and  congregation  at  Clapham :  and  that, 
the  time  of  the  said  Baptist  church  agreeing  to 
the  said  J.  E.  the  said  700/.  and   interest  aa  afoi 
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8idd,  to  wit  on  &c.,   and  on  divers  other   days  &c.   Q«««»''  ^^^ 

between  that  day  and  the  day  of  the  said  J.  E.  apply-  1_ 

ing  to  plaintiff  for  payment  of  150/.  and  interest  as        Srnw 

after  mentioned^  the  said  Baptist  church  had  the  power         ^^"^ 

and  means  of  paying,  to  wit  out  of  the  funds  of  the 

same  church,  and,  but  for  their  own  neglect  and  default, 

oonld  and  might  and  ought  to  have  paid,  the  whole  of 

the  said  sum  of  700L  and  interest  to  the  said  Jl  JE. ; 

^ndy  at  the  time  of  J.  E»  applying  to  plaintiff  &c.  as 

After  mentioned,  a  reasonable  and  proper  time  for  the 

said  Baptist  church  paying  to  the  said  J.  E.  the  whole 

of  the  said  TOOL  and  interest  according  to  the  said 

agreement  had  long  elapsed :    yet  the  said  Baptist 

cliiiTch  had  not  at  the  time  of  the  said  J.  E.  applying 

to  the  plaintiff  &c.  as  after  mentioned,  nor  have  they 

once,  paid  to  the  said  J.  E.  the  said  150/1,  the  residue 

of  the  said  700/*;  and  the  said  interest  and  the  said 

1501,  and  a  certain  other  sum,  to  wit  of  5/.  12«.  6d. 

for  bterest  upon  the  said  150/.  after  the  rate  aforesaid, 

then  was  wholly  due  and  unpaid  to  the  said  J.  E. : 

and  thereupon  &c    Averment  that  J.  E.,  while  the  said 

^uiiia  of  1S02.  and  5/.  12^.  6d.  were  due  to  him  as  afore- 

*^*d,  applied  to  plaintiff  for  payment  to  him  thereof, 

*^^   then  gave  plaintiff  notice  that  he,  J.  J?.,  should 

^^^^HUoence  an  action  at  law  against  plaintiff  for  the 

sums  if  the  same  were  not  forthwith  paid  by  him 

\  E. ;  and  thereupon  plaintiff  afterwards,  to  wit 

^  fitc  1845,  was  forced  and  obliged  to  pay  and  ncccs- 

^^'^ly  did   pay  to  •71  E.  the  said  sums  of  150L   and 

^    12i.  6d. ;  of  all  which  premises  &c. :    averment  of 

*^^^ice  to  defendant,  and  request  by  plaintiff  to  him  to 

^y  plwntiff  the  160/.  and  5/.  I2s.  6d.  according  to 

^^fendant's  promise:  and  that,  although  a  reasonable 
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i 
Foiume  XIF,    time  for  defendant  to  pay  plaintiff  the  said  sums  YuA, 

1__  the  commencement  of  this  suit  long  elapsed^  yet  ^ 

at ttit        fendant  has  not  paid  &o. 

Hot.  Pleas.  1.     That  plaintiff  and  Millard  did  not  mm 

the  agreement  &c.,  in  manner  and  form  &o» 

2.  Non  assumpsit. 

3.  That  the  said  Baptist  church  had  not  the  pov 
or  means  of  pajring,  nor  could  or  might  they  have  psiv 
the  money  in  the  declaration  mentioned,  in  manner  te 

4.  That,  at  the  time  of  JEdwardt  applying  to  phintL 
for  payment  &b.,  a  reasonable  and  proper  time  for  tb 
said  Baptist  church  payii^  to  Edwards  the  whole  a 
the  said  sum  of  700/.  and  interest  according  to  tk 
terms  of  the  agreement  in  that  behalf  had  not  ekq^sed. 

5.  As  to  4Lf  parcel  of  the  5L  12s.  6dl,  allied  U 
have  been  paid  by  plaintiff  for  interest,  tender  of  the  41 
which  defendant  now  brought  into  Court.  Verificatioii 

The  first  four  pleas  coneluded  to  the  countiy ;  am 
issues  were  joined  thereon.  The  plaintiff  replied  t 
the  fifth  plea,  admitting  tender,  and  taking  the  4iL  oc 
of  Court. 

« 

On  the  trial,  before  Lord  Denman  C.  J.,  at  th 
sittings  in  London^  aftetr  Trinity  term,  1847,  a  verdi( 
was  found  for  the  plaintiff  for  150/.,  subject  to  th 
opinion  of  this  Court  upon  a  case,  the  material  pari 
of  which  are  as  follows. 

The  plaintiff,  at  the  date  of  the  agreement  of  25tl 
September y  1840,  hereinafter  set  forth,  was  one  of  th 
deacons  of  the  Baptist  church  at  Clapham;  and  th 
defendant  was,  from  2nd  July,  1842,  and  at  the  time  c 
the  commencement  of  this  action,  the  minister  of  the  sai 
church.      The  church  consists  of  such  of  the  oongn 
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gatum  as  are  admitted  to  membership :  they  alone  have  Queen^i  Bench, 

the  choice  of  the  minister,  and  of  the  deacons :    the 

pew  rents  and  collections  are  received  hj  the  deacons,        9nwLt 
'who  are  members  of  the  church,  and  who  have  the        Hot. 
sole  management  of  its  finances.     In  September  1840, 
'Mr*  Edwards,   who  was  then  the    minister  of    the 
Ghnidit  and  had  advanced  7002.  towards  the  erection 
of  the  bhapel,  resigned  his  office:  and  the  following 
agpreement  with  Mr.  Edwards  was  entered  into  and 
agned  by  the  plaintiff  and  a  Mr.  Millard^  at  that  time 
the  other  deacon  of  the  church. 

Clapham, 

^  Be?.  John  Edwards.  September  25th,  1840. 

Severend  Sir, — In  consideration  of  your  having  re- 

>>Siied  the  pastoral   office  over  the  Baptist  church  at 

ClopAom,  and  the  church,  at  the  church  meeting  held 

Ittt  etening,  having  accepted  the  same,  and  agreed  at 

^ihe  earliest  possible  period  to  pay  to  you  the  sum  of 

''Wl,  and  also  to  pay  to  you  interest  at  the  rate  of  5 

V^  cent,  per  annum  every  six  months  until  the  full 

•n»unt  of  700£,  principal  and  interest,  be  fully  paid  ; 

^  tfce  deacons  of  the  said  church,  hereby  agree   to 

**  ourselves  responsible  to  you  for  the  carrying  out  of 

™  **id  resolution.     We  remain,'*  &c 

«  Thomas  Steele.  Paul  Millard:' 

•"^B  sum  of  700/.  was  reduced  by  successive  pay- 
""^^  between  September  1840  and  March  1845,  to 
ISOL  ;  ^igrfaioh  sum  remuned  due  to  Mr.  Edwards  at  the 
dsto  of  the  agreement  next  set  out     In  March  1845, 

ibe  defendant  entered  into  and  signed  the  following 

ffff^meat  with  the  plaintiff. 
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Folume  XIV. 

1849. 

SnCLK 

Hoi. 


Claphamf 
«  To  Mr.  TJiomas  Steele.  March  10th,  18^ 

Sir, — In  consideration  of  your  having  resigned  % 
office  of  deacon  and  your  connection  with  the  Bap"^ 
church  and  congregation  at  Clapham,  I  hereby  ag- 
to  hold  myself  responsible  to  you  for  the  paymen  ^ 
the  sum  of  150Z.,  due  to  the  Kev.  John  Edwards  by 
Baptist  church,  Clapham,  and  also  the  interest  foir  -: 
same,  at  the  rate  of  5  per  cent,  per  annum  pays'! 
every  six  months,  being  the  residue  of  tl^e  sum 
700/.,  principal  and  interest,  remaining  ■  tmjp^Uiy  ^ 
which  you  and  Mr.  Paul  Millard^  deacons  of  the  8£S 
church,  became  responsible  to  the  Rev.  John  Edwar^ 
by  an  instrument  bearing  date  September  25 tb,  1840. 

I  remain,''  &c. 

«  Benaiah  Hoe."* 

In  December  1845,  the  said  sum  of  150Lf  togethe 
with  interest  amounting  to  6L  12s.  6d^^  not  bimng  bee 
paid  to  Mr.  Edwards,  he  made  epjpfieilion  through  II 
solicitor  to  the  plaintiff,  who  paid  him  155/.  12t.  6d 
being  the  amount  of  the  principal  and  interest  n 
maining  unpaid.  The  defendant  was  thereupon  calk 
upon,  in  pursuance  of  this  agreement  of  10th  Mare^ 
1845,  to  repay  that  amount  to  the  plaintiff  He  n 
fused  to  do  so. 

In  May  1842  the  amount  of  the  debt  due  from  tl 
church  to  Mr.  Edwards  had  been  reduced  to  5001 
and  on  the  31st  of  that  month  the  following  resolutio 
was  entered  in  the  church  books  and  signed  by  tl 
pljuntiff  (among  others).  "  Besolved  that  the  Rc^ 
Benaiah  Hoe  be  respectfully  invited  to  supply  tl 
pulpit  for  one  month  from  the  12th  of  June,  with 
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vieif  to  the  paBtoral  office^  with  a  clear  understanding  Queen*t  BendL 

1849. 


that  he  agrees  to  the  following  conditions. 

1.  That  the  future  pastor  of  this  church  be  required       Smu 
to  giye  satisfactory  pledge,  previous  to  his  election  to        Hok. 
oflBce,  that  the  debt  due  to  Mr.  Edwards  by  the  church, 
amounting  to  500/L  with  interest,  be  paid  from  the 
chapel  funds,  not  less  than  lOOJL  per  annum  at  &QL  each 
half  jetTj  besides  interest. 

On  30th  June  following  the  defendant  was  elected 
pastor:  and  on  that  occasion  the  following  resolution 
entered  in  the  church  books,  and  signed  by  the 
(among  others),  and  was  also  signed  by  the 
defendant  on  2d  July  following. 

Clapham,  June  30th,  1842. 

''Besolved, 

^^'That  the  Bev.  Bencdah  Hoe  be  respectfully  invited 

te  become  pastor  of  this  church  on  condition  as  follows. 

Xst.   That   the  said  Bey*  B.  Hoe  agrees  to  become 

^^gaDy  responsible  to  Thomas  Steele  the  present  deacon, 

^^  anj  other  deacon  or  deacons  that  may  be  chosen  by 

'^  church  in  future,  for  the  payment  of  the  sum  of 

500Z,  a  debt  due  to  Mr.  John  Edwards  by  the  church ; 

^  hereby  consents  and  agrees  that  the  trustees  of  the 

^^  -dbraham  Atkins,  Esquire,  viz.  Messrs.  Robarts  and 

^^^IB,  pay  to  Thomas  Steele,  or  other  deacons  of  the 

^^'^  that  may  be  chosen,  the  sum  of  lOOL  per  annum 

^^i,  each  half  year,  for  the  purpose  of  liquidating 

^         ^oove   debt  due   to  Mr.  Edwards ;   and  that  he 

_^^*^«r  agrees  that  the  interest  of  the  above  debt  be 

^^^  Xalf  yearly  from  the  church's  funds  until  the  whole 

^  due  to  Mr.  Edwards  be  fully  paid,  principal  and 
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VohmsXiK    interest.     Ceasing  to  be  pastor  of  the  church,  t.' 

*       agreement  to  be  null  and  void 

^^  2d.  **  That,  whenever  a  majority  of  the  membere^ 

^^^  this  church  shall  declare  that  the  pastor  for  the 
being  is  not  acceptable  to  it,  such  declaration  shall, 
expiration  of  three  months  from  the  day  on  whicftm. 
was  made,  determine  and  put  an  end  to  all  rela^ 
between  this  church  and  its  pastor,  releaang  the 
from  all  services  otherwise  due  to  the  church,  and  ^ 
priving  him  of  all  salary  and  emolument  whidi  1 
might  be  otherwise  entitled  to  dbdm.  That  no  elec&xo 
of  a  pastor  to  this  church  shall  be  complete  until  b 
shall  have  signed  the  foregoing  r^ulation  in  token,  o 
hb  wilUngness  to  its  provisions. 

3d.  '^  That  the  church   at  Rochdale  gave  him        * 
honourable  dismission. 

^^  Signed  on  behalf  of  the 
Church.  Done  at  our 
Church  meeting  this  day, 
30th  June,  1842." 

**  I  hereby  accept  the  church's  invitation  on  the 
above  named.    2d  of  July  1842.  Bemdah  Ho^^ 

The  trustees  for  the  time  being  of  the  fund  calli^' 
^'  Athinis  Trust,"  which  is  to  be  distributed  at  the 
cretion  of  the  trustees  for  the  support  of  the  poor 
the  congregation  and  to  the  maintenance  of  the  min 
ter,  in  sueh  proportions  as  the  trustees  may 
proper,  in  the  several  following  years  paid  to  the 
persons  the  sums  of  money  set  opposite  their 
names  from  the  funds  of  the  said  trust.     (The 
then    stated  various  payments  made  to  the 
and  deacons,  from  1840  to  1847  (inclusive),  of  diflfers^ 


(( 


Signed    by 

SteeUj  Deacon,**  and  thr^^ 

other  persons. 
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wnounts  firom  7521  to  3002.)   The  whole  of  the  forgoing  V-«*'*  ^«?«:/'. 

sums  were  paid  by  the  trustees  expressly  for  the  mini*  — '. 1_ 

sterns  income;  and  the  trustee  who  was  called  by  the  ^* 

plaintiff  at  the  trial  stated  that  he  was  not  aware  of  any         ^^^ 
-other  endowment;  that  he  had  never,  since  the  de- 
fendant's appointment,  paid  anything  which  might  be 
appropriated  to  the  payment  of  Mr.  Edwards^ %  debt; 
and  that«no  part  of  the  foregoing  sums  had  been  in  fact 
appropriated  by  them  to  the  churcL     No  agreement 
wms  ever  made  with  the  trustees  by  the  defendant  as  to 
the  amiual  sum  which  he  should  receive  out  of  this  trust 
fond.    The  trustees  of  another  fund  had  also,  from  the 
year  1840  to  1845  (both  inclusive),  paid  an  annual  sum 
of  11/.  10«.  from  the  sud  trust  fund  to  the  minister  of 
•thediurch  for  the  time  being,  for  his  salary  as  minister* 
The  trustees  of  another  fund  had  also,  during  another 
period,  paid  an  annual  sum  of  31/.  10«.  from  the  said 
laet  mentioned  fund,  being  a  specific  gift  to  the  minister 
of  the  church  for  the  time  being. 

It  was  agreed  that  the  Court  might  draw  any  con* 

^^QBion  of  fact  which  the  jury  might  have  drawn.     The 

^'^c^ettion  for  the  opinion  of  the  Court  was,  whether  the 

plaintiff  was  entitled  to  recover  the  whole  or  any  part 

-^^  the  sud  sum  of  150/.    K  the  Court  should  be  of 

^^Vinion  that  he  was  entitled  to  recover,  a  verdict  was 

^  be  entered  for  him  for  such  amount  as  the  Court 

^^mIA  direct :  if  the  Court  should  think  that  the  plain- 

™^  was  not  entitled  to  ricover  any  part  of  the  150/., 

«  nonsuit  was  to  be  entered. 

^Oie  case  was  now  argued  (a). 

(*)  Bcfbn  Tmemrn^  Wigktman^  and  Erie  Js.     PaUeton  J.  left  the 
^^'^Bcw  tbt  doee  of  fbe  Mrgument  for  the  plaintiff*. 

O  O  2 
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roume  xiK       BtUt,  for  the  plaintiff.    The  defendant  will  BOgg^ 

^^^^'       Fkst,  that  the  contract  of  September  25th,  1840, 

SmmLK       not  bind  Millard  and  the  plaintiff,  and  therefore 

Hoi.        plaintiff  paid  in  his  own  wrong.    Secondly,  that 

contract  of  March  10th,  1845,  not  shewing  a  consid 

ation,  was  invalid  hj  the  Statute  of  Frauds.    But ; 

First,  the  letter  signed  by  Steele  and  Millard  in  13 
may  be  read  as  reciting  a  contract  by  Mr*  Edwardi 
resign;  and,  if  so,  a  good  executory  consideiad: 
appears.  Secondly,  the  defendant's  letter  of  Mar 
1845  shews  a  good  consideration,  namely,  the  phuntif 
<<  having  resigned "  his  office  of  deacon.  In  Thornt 
V*  Jenyru  (a)  the  Court  of  Common  Pleas  deemed 
(on  demurrer  to  a  plea)  a  valid  consideration  for  t 
defendant's  promise  that  the  plaintiff  ^'  had  then  pi 
mised ; "  holding  that  the  promises  might  be  constro 
as  mutual  and  concurrent ;  and  in  Payne  v.  Wilson  (< 
where  the  declaration  alleged  a  promise  in  con8id< 
ation  that  plaintiff  ^^  would  consent "  to  suspend  pi 
ceedings,  and  the  contract  proved  was :  Mr.  IL 
"  having  "  "  consented  to  suspend  proceedings,"  I  pi 
mise;  this  Court  held  that  an  executory  conside 
tion  was  sufficiently  proved.  A  like  construction  v 
adopted  in  Dally  v.  Poolly{c)  and  in  King  v.  Cole{ 
\Patteson  J.  In  all  those  cases  there  is  a  manifest  cc 
nection  between  the  thing  to  be  done  and  the  considi 
ation;  and  the  Court  might  infer  a  request  from  X 
party  undertaking :  here  it  Is  not  easy,  at  least  in  t 
second  contract,  to  trace  such  a  connection  betwe 
the  promise  to  pay  and  the  resignation.]  The  i 
signation  of  Mr.  Edwards  was  upon  a  mutual  agrc 

(a)  1  Man,  ^  G.  166.  (6)  7  iT.  jr  CV  493. 

(c)  6  as.  494.  ((f)  S  £«cft.  628. 
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ment  between  liim  and  the  then  deacons  to  accept  and  QueefCt  Bmck. 

to  pay  5  per  cent  interest  half-yearly :  so  far,  at  least,   * 

the  consideration  between  those  parties  had  a  pro-        Smu 

spective  character,  which  continued  till  the  700/.  was         Hoi. 

paid.  Words  suggestive  of  a  request  are  necessary  only 

where  the  consideration  is  manifestly  a  past  one.     The 

oonaderation  here  was  not  wholly  past  at  the  time  of 

theproiDUse,  as  in  Roscarla  v.  Thomas  (a).   [Pattesoti  J. 

Does  any  benefit  to  the  defendant,  or  detriment  to  the 

plaintiff,  appear  on  the  second  contract  ?]    designing 

the  office  of  deacon  is  a  detriment     [JPatteson  J.    That 

does  not  appear.    JErk  J.  You  may  perhaps  put  it,  that, 

if  tbe  pbuntiff  had  guaranteed  a  payment,  and  held  an 

ofioe  which  gave  him  command  of  funds,  it  was  not  likely 

^Iiftt  he  would  resign  unless  he  were  to  be  indemnified.] 

-And  when  parties  agree,  one  to  resign,  and  the  other 

to  keep  up  payments  of  money,  the  Court  cannot  but 

•ee  that  the  resignation  is  of  some  continuing  value. 

\fflgliiman  J.    This  mode  of  argument  would  remove 

the  objection  to  almost  any  contract  as  made  on  a 

fast  consideration.]      On  the  point  of  construction. 

Butcher  v.  Steuart  (b)  and  Goldshede  v.  Swan  (c)  are 

additional  authorities  for  holding  that  the  consider- 

ttioQ  here  might  be  concurrent  with  the  promise.    If 

^  second  contract  be  an  agreement  to  indemnify, 

* »  not  within  sect.  4   of  the   Statute  of   Prauds, 

*'  ^-  2.  c.  3.,  according  to  Thomas  v.  Cook  (dy 

^^an,  contri.     The  defendant  must  succeed  on 
*®  first  plea;  for  the  contract  of  September  25th  is 

^■)  5  g.  S.  234.    See  ITest  i.  Jackson^  16  Q.  B.  280* 

C*)  Xl  j£;|.  ipr  857.  (c)  1  JBtftA.  154. 

^^  *  S,  {•  C.  738. 

GG  S 
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VohtmtXiv.    distinctly  on  a  past  oonnderalion,  and   no   xeqiL< 
appears :  and,  unless  there  was  an  agreement  betw 
Stiili        Millard  and  Edwards  and  the  plaintiflP  upon  t^LIZ 
Hoi.         consideration,  the  plaintiff  cannot  recover  on  the 

tract  between  him  and  the  defendant     {W^himapm 
Giving  up  something  which  is  of  no  real  value 
be    a   consideration ;    Haigh    v.    Brooks  (a).]* 
whole  ground  of  this  action  is  that  the  plaintiff 
money  for  which  the  defendant  was  responsiUe; 
the  original  contract  did  not  bind,  there  was  no 
sponsibility.     As  to  the  second  agreement:  the 
fendanfs  letter  of  March   10th,  if  amounting  to 
contract,    was    a    contract    to    indemniiy,    and  w 
required  by  the  Statute  of  Frauds  to  be  in  wri 
Green  v.  CressweU{b);    therefore  the   writing  whic^^ 
contained  it  should  have  specified  a  legal  oonaderation^ 
but  the  only  consideration  apparent  is  an  execnte^^ 
one,  without  mention  of  a  request    As  to  JPsyne  ^^ 
fFilson(c),  the  consideration  there  was  the  plaintia 
^  having"  consented;  but  it  was  to  sometiiing  there^ 
after  to  be  done;  there  were  both  a  request  and  ^ 
continuing  ccmsideration.     In  Dally  v.  Pootty(d)  tktf 
*     consideration  was  Mr.  Beltori%  **  having  agreed  ^  to 
something  which  was  future.     **  Having  agreed  "  wi6 
the  form  of  words  in    Tanner  v.  Moore  {e)\  but  the 
-thing  to  be  done  was  future  (''  to  stay  all  further 
proceedings  at  law");  and  this  Court  held  that  the 
consideration  was  executory,  and  did  not  substantially 
vary  from  that  stated  in  the  declaration,  which  was 

« 

(a)  10  J,  ff  E,  S09.   Judgment  affinned  in  Excfa.  C. ;  Brooks  ▼.  Hmgk^ 
10^.^^.323, 
(6)  10.^.  4  E.  453.    See  Eoiiwood  ▼.  JKmyan,.!!  J§.^  E.  438. 
(c)  1  B,^C,  423.  (d)  6  Q.  B.  494. 

{e)  9  Q.  B.  1. 
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^  agreeiiig  to  stay."    The  agreement  was  deemed  to  QueetCtSent^ 
l>e    ^^contiiiiiiiig"    "until  the    action    was    actually  * 


stayed."    [Wightman  J.     The  term  to  ''agree"  im- 

plies  something  to  be  dime.]    In  Butcher  v.  Steuart  (a)        Hoi. 

the  Court  coUected  from  the  document  and  the  evidence 

A  pvonise  to  discharge  the  defendant  from  execution  in 

cansiderition  of  the  plaintiff's  agreement.    It  appears 

that  Barke  B«  would  have  entertained  much  doubt^  if 

^i>eQtte  had  rested  solely  on  the  memorandum.     In 

^^oniion  v.  Jenyns  (b)  the  question  arose  (on  demurrers 

^^  idea  and  replication),  whether  the  declaration  suffi- 

oently  shewed  an  executory  consideration;  and  the 

Court  thought  that  it  did^  the  word  ''  then,"  as  it 

there  used,  relating  to  the  same  period  of  time 

tlie  oaae  of  both  the  mutual  promises.     The  ques- 

in  Ooldshede  v.  Swan(c)  was  whether  evidence 

^oald  be  received  to  explain  words  in  the  written  con- 

txaot  which  seemed  ambiguous;  and  the  Court  held 

the  WQcds  sufficiently  ambiguous  to  let  in  such  proof; 

^wilhoiit  it,  die  document  would  not,  as  it  seems,  have 

vtalkfished  an  executory  consideration.     {I!rk  J.     If, 

«n  one  construction,  the  contract  would  be  valid,  on 

*>^oAer,  void,  the   rule  comes  in   that   instruments 

''^^^  be    construed   ut  res   valeat]      Lord  Lynd^ 

"*'»*  C  B.  said,  in  Cole  v.  Jh/er  (d)  (where  an  ex- 

^^iitory  consideration  was  declared  upon,  but  did  not, 

tt  was  contended,  appear  on  the  written  instrument 

given  iQ  evidence) ;  *^  If,  in  such  a  written  agreement 

to  be  answerable  for  the  debt  of  another  person,  two 

dsitiiict  ooQsiderations  may,  with  equal  probability,  be 

(•)  II  U.  f  W.  857.  (6)  I  Afoii.  ^  G.  166. 

0)  1  BtcK  154.     See  BainMdge  ▼.  Wade,  16  Q.  B.  89. 
(4  1  (Vo.  (r  J.  461.  &  C  1  Tyr.  304. 

0  0  4 
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Volume  xiK    inferred  as  the  inducement  for  that  engagement^  the 

^ '       writing  is  not   taken  out   of  the  operation  of  the 

^^'^^  Statute  of  IVauds,  and  conseq^aently  can  pve  no  right 
Hox.  of  action.'^  [Erie  J.  It  seems  strong  to  saj  that  the 
instrument  shall  be  construed  ut  res  pereat.]  JSSng 
Y.  Cole  (a)  is  a  case,  like  Goldshede  v.  Swan  (b),  where 
the  document  was  construed  hj  the  aid  of  accompany* 
ing  circumstances,  and  held  to  shew  an  ezecatory  ooih 
sideration.  In  the  present  case  there  is  no  ambiguity 
which  could  render  eyidence  admissible;  nor,  if  there 
were,  would  the  &ct8  warrant  the  plaintiff's  view* 
(The  argument  as  to  the  existence  of  funds^  and  lapeo 
of  a  reasonable  time,  is  omitted.) 

Butt,  in  reply.  As  to  'the  first  point;  the  otgeo-* 
tion,  if  any,  is  on  the  record,  and  ought  not  to  be  taken 
in  the  present  form.  But,  as  is  stated  in  CSUttjr 
on  Contracts  45U  c;  3.  «•  2»(c)  (referring  to  sevecBl 
authorities),  '^  K"  **  the  consideration  can  be  collected, 
or  fairly  and  satisfactorily  inferred  from  the  memo* 
randum,  it  is  sufficient  to  satisfy  the  act  ^  (29  (7.  2« 
c.  3.  s.  4.) :  and  that  applies  to  the  letter  of  Sep^ 
tember  25th,  1840.  As  to  the  second  point :  the  letter 
of  March  10th,  1845,  is  not  ambiguous:  but,  if  it  w^ne, 
extrinsic  evidence  may  be  used  to  explain  it ;  and  the 
resignation  appears  by  the  case  to  have  been  m  con- 
sideration at  least  concurrent  with  the  promise. 

Cur.  adv»  vult» 

Patteson  J.,  in  the  same  vacation  (December  18th)^ 
delivered  the  judgment  of  the  Court  ^ 

(a)  2  Eich.  628.  (6)  1  Exek.  154. 

(c)  4Ui  ed.J. 


XIII.  VICTORIA.  446 

We  think  that  the  plaintiff  is  entitled  to  the  vezdict  Qveen't  Senek. 

luk.  •                                                                            1849. 
oa  all  the  usaes*  

Ai  to  the  fint :  the  inBtrument  produced  in  evidence       ^^* 

oontaiDs  the  effect  of  the  agreement  alleged  in  the  de*        ^®"* 

dantion  and  denied  by  that  issue ;  and  the  defect  of 

oonaderation^  if  any^  is  shewn  on  the  record. 

Ab  to  the  second  issue :  we  think  that  the  words^  in 

ibeir  ordinary  acceptation^  are  capable  of  expressing 

iKtber  a  past  or  a  concurrent  consideration:  and^  as 

upon  one  construction  the  instrument  is  void^  the  other 

is  to  be  adopted  which  makes  it  valid.     The  expres- 

noDi  that  a  promise  is  founded  upon  a  consideration, 

con?e78  the  notion  that  the  consideration  precedes  the 

promise  in  the  mind  of  the  party  making  the  promise ; 

he  promises  because  the  consideration  exists;  and  this 

^  of  expression  is  shewn  by  the  authorities  to  have 

kte  freqpientiy  used  when  the  consideration  and  the 

pnnnifle  are  concurrent.    Each  side  of  a  contract  is 

cmidemtion  or  promise  according  to  the  party  speak- 

u%  of  it :  and,  if  each  party  were  to  put  into  writing  his 

own  promise,  each  side  of  the  contract  would  in  turn 

appear  to  have  preceded  the  other,  though  both  formed 

^voe agreement:  the  plaintiff  might  write  '*  you  having 

ffuumteed,  I  resign ;"  and  the  defendant,  *^  you  having 

leagued,  I  guarantee."     So  are  the  authorities.    In 

Bvtther  y.  Steuart  (a)  the  defendant  wrote  "  you  having 

ideaeed,  I  promise:"  the  evidence  shewed  that  the 

release  had  not  been  given  when  the  promise  was 

made,  hut  was  then  agreed  to.     So  is  King  v.  Cole  (i), 

and  Goldshede  v.  Swan  (c) :  and  the  language  of  Chief 

Justice  Tindal  in  Thornton  v.  Jenyns  (d)  expresses  very 

(a)  IIM.  f^fr.  857«  (b)  S  Exch.  6fiS. 

(c)  1  Exch.  154.  (d)  1  Man.  ft*  G.  166.; 
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dearly  that  the  (ona  of  expieeflkm  in  qjaoAm  mtapM 
of  this  oonstructioiL  It  seems  to  us  to  foDom  iimi  tb* 
eonstruction  shookl  be  adopted,  the  piesompCioii  beSoj 
that  the  parties  did  not  intend  that  their  aet  should  b 
Yoid.  No  extrinfflc  evidenee  is  reqmred  lor  tins  con 
struction ;  but  snch  evidence  would  be  requisite  tar  Ai 
party  alleging  that  the  instnunent  ought  to  be  held  void 
As  to  the  third  issue,  respecting  the  fuiids  of  th 
churdi,  we  think  that  funds  for  the  support  of  th 
minister  were  intended  to  be  indnded,  and  foir  the 
reason  the  former  instrument  stated  in  the  case  w^ 
required  from  the  new  minister  at  the  time  whoi  tl 
former  mimster  rengned.  The  remaining  issue  rehrt~i 
to  the  time :  but,  as  we  are  of  ojunion  that  there  w^ 
sufficient  funds,  it  follows  that  a  reasonable  time  fl 
nmkmg  payment  had  arrived. 

Judgment  for  plaintS 


December  Ith, 


Ann  Bbough  against  Eisenbebg. 


Qm  F.   THE8IGER,  in  last  Trinity  teim  {Jum 

9th)y  obtdned  a  rule  nisi  to  resdnd  an  order  d 

Wightman  J.  of  December  22d,  1848,  and  to  set  aadi 


A  distringas 

under  stat  2  & 

3  >r.  4.  c  39. 

<.  3.  (see  Stat. 

15  &  16  Vict. 

c.  76.  a.  17, 

24.)  could  not  be  issued  for  the  purpose  of  compelling  appearance  while  the  ddcodan 

was  abroad. 

But  a  distringas  for  that  purpose,  obuined  by  tlie  plaintiff  without  wilful  deceptioi 
upon  the  Court,  while  the  defendant  was  abroad,  was  irregular  only,  and  not  a  nulliiy 
and  the  defendant  ought,  by  laches,  disable  himself  from  moving  to  set  aside  the  process^ 

Plaintiff*  obtained  (without  intentional  deception)  a  distringas  to  compd  appcmnci 
while  defendant  was  abroad.  Defendant  had  left  England  in  September  ;  the  writ  iarae 
in  December  ;  appearance  was  entered,  and  proceedings  were  carried  on  to  execution,  di 
fendant  being  still  abroad.  The  seizure  took  place  in  Februcuy,  Defendant,  in  an  affi 
daTit  made  for  the  purpose  of  setting  aside  the  proceedings,  deposed  that  he  first  heard  c 
the  execution  in  March,  when  on  his  return  to  England,  and  that,  having  been  delayed  b 
illness,  he  did  not  arrive  in  London  till  June  2d.  A  week  afterwards  he  moved  (in  term)  t 
set  the  distringas  and  execution  aside.  It  appeared,  however,  that  he  liad  arrived  at  Often 
on  the  30th  of  April :  and  the  interval  between  that  time  and  June  2d  was  not  conclusivel 
accounted  for.  Held,  that  the  motion  was  too  late,  and  that  the  proceedings  could  not  b 
disturbed. 
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the  distrixigas  and  all  subsequent  proceedings  in  this   Qyeen*t  B^nch. 

cause.     Tie  following  facts  were  stated  on  aflidavit  1_ 

in  support  of  the  rule.  Buouq^ 

'   The  defendant  (who  described  himself  as  a  chiro-     Eisehmec. 
p€>^E8t)  at  several  times  in  1847  and  1848  gave  ac- 
ceptances to  the  amount  of  6500Z.  for  the  purpose 
of  laiong  monej^  which  was  effected  by  an  agent,  Mr. 
Dimxmi,  the  defendant  placing  in  the  hands  of  the 
igent  jewellery  and  other  property  sufficient  (as  he 
dejKKed)  to  coyer  the  sums  adyanced.     In  September 
1848  the  defendant  left  Englandy  as  he  was  in  the 
halttt  of  doing  for  the  winter  months,  to  travel  on  the 
Coittment.     He  had  previously  (as  his  affidavit  stated) 
spoken  on  the  subject  of  the  acceptances  to  Dimand, 
^h)  informed  him  that  the  holder  consented  not  to 
^^e  any  proceeding  upon  them  till  defendant's  return. 
^b%  defendant's  wife  and  family  went  abroad  with 
'^^  but  returned  to  England  in  November^  and  went 
to    Timbridge   Welb^  where  they  resided  during  the 
'^Qudning  time  of  defendant's  absence.     The  defendant 
Proceeded   to    Vienna    and    into  Poland,  whence    he 
^"i:inied  towards  England;  and,  in  the  latter  end  of 
^'^^Tch  (having  been  delayed  by  illness),  he  arrived  at 
*^^egefei  on  his  way  to  London.     At  Dresden  he  wad 
^^^^onned,  by  a  letter  from  his  wife,  that  all  his  pro- 
P^*^  had  been  sold  under  an  execution.      The  de- 
fexidant's  affidavit  stated  that,  on  hearing  this  news^ 
"^   ''was  taken  suddenly  ill,  which  thereupon  delayed 
^*^  arrival  in  London.      That  this  deponent  arrived 
^^   -Comfon  on  Saturday  the  2d  day  of  June  1849,  and, 
^oon  as  possible,  instructed  his  attorney "  to  in- 
^^^igate    the    proceedings    against   him.      While    at 
"^^•dlffji  he  had  sent  Dimond  (who  at  that  time  was 
^U|  liixQ  oji  the  Continent)  to  London^  to  attend  to 
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his  affairs:  but  Dimond  had  written  him  word  thai 
nothing  could  be  done  till  defendant  himself  arrived 
On  coming  to  London^  defendant  found  that  ezecutioi 
had  in  fact  issued  at  the  suit  of  the  plaintiff  in  tlui 
cause,  and  a  sale  had  taken  place.  The  defendanfi 
affidavit  stated,  further,  that  he  is  in  solvent  dream- 
stances ;  that  the  income  arising  from  his  professional 
avocations  is  5000/.;  that  he  did  not  leave  EnglcanJL 
or  continue  absent,  to  avoid  his  creditors  or  an;; 
process  or  proceedings  against  him;  that  he  neve: 
was  served  with  any  letter,  writ  or  other  paper  u 
the  cause,  nor  did  any  ever  come  to  his  hands  c 
knowledge,  nor  was  he  informed  of  any  proceeding 
against  him  till  he  received  the  letter  from  his  wife 
Dresden;  and  that  he  was  *^  continually  absent  fnm 
Enffland^  from  the  time  of  his  leaving  it  as  befov 
mentioned  '*  until  his  said  return  on  the  2d  day 
June  1849."  To  confirm  his  statement  as  to  tl 
various  stages  of  his  journey,  he  annexed  to  his  afi 
davit  his  passport  from  the  Foreign  Office  in  England 
and  he  deposed  ^Hhat  all  indorsements  and  writingz 
on  the  said  passport  were  respectively  made  by  the 
authorities  by  whom  they  purport  to  have  been  made, 
and  at  the  times  when  they  purport  to  have  been 
made.'*  There  were  many  visas  annexed  to  the  pass- 
port; the  last  purporting  to  be  at  Ostend;  date  30tl 
April  1849. 

It  appeared  that  the  writ  of  summons  in  this  caua 
was  issued  on  December  12th,  1848,  the  plaintiff  suinj 
as  indorsee  of  twelve  bills  of  exchange  and  a  note,  re 
spectlvely  accepted  and  made  by  defendant,  to  th 
amount,  altogether,  of  6525/.  The  distringas  issned  oi 
December  23d,  under  the  order  of  fFightman  J.  o£  De 
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cemUr  22cl ;  appearance  was  entered,  and  declaration  QMeetC$  Bench. 

flefAi  January  20i\if  1849;  interlocutory  judgment  signed  . 

for  want  of  a  plea,  January  25th ;  and  final  judgment  y. 

agncd  Ffbruary  2d.     The  affidavit  on  which  the  order     ^'^"'^ 

for  the  distringas  was  obtained  had  been  sworn  by  a 

dexk  to  the  plaintiff's  attorney*  and  stated  that  the 

depment  had  called  at  defendant's  house  on  the  12  th 

and  two  following  days  of  December  to  serve  the  writ 

of  fiommons^  and  had  seen  only  a  man  servant,  who 

ttild  that  the  defendant  was  not  at  home,  that  he  (the 

Bc^XTant)  did  not  know  when  his  master  would  be  at 

^ome  or  where  he  was  to  be  met  with,  and  that  he 

(tlie  servant)  had  no  directions.     The  clerk  further 

^^pooed,  in  that  affidavit,  ^'  that,  from  enquiries  that 

this  deponent  has  made,  and  from  the  information  that 

he  this  deponent  has  received,  and  from  what  he  has 

heard  and  believes,  this  deponent  saith  that  he  has  no 

doubt  that  the  said  defendant  is  evading  service  of 

pxoccffi  by  absenting  himself  from  home  for  that  pur- 

"p^^ee,  or  by  being  denied  to  persons  calling  at  his  house 

to  effect  such  service."    The  affidavit  stated  the  other 

puticulars   requisite  for  obtaining  a  distringas.      It 

^  not  in  any  way  suggest  that  the  defendant  was 

i^Mit  from  England. 

There  were  further  affidavits  corroborating  the  ma- 
i^  statements  in  that  of  the  defendant,  and  tending 
to  shew  that  the  proceedings  to  execution  had  been 
inmccessary,  and  adopted  without  any  notice  to  the 
defendant's  family  or  agent,  and  that  the  property  had 
been  sold  at  a  rate  far  below  its  value.     Dimond  stated 
tb^  on  arriving  in  London,  and  making  enquiries  as 
the  defendant  had  directed,  he  was  informed  by  solici- 
tors that  nothing  could  be  done  till  defendant's  return ; 
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FoiumtXir,  and  he  (in  the  latter  end  of  April  as  he  belieyc 
^^^^'       wrote  to  defendant  to  come  home  immediately.     T 


BftonoH  defendant's  servant  deposed  that^  at  the  times  mc 
EisixBiEo.  tioned  in  the  affidavit  for  a  distringas^  he  had  told  i 
person  who  called  that  defendant  was  on  the  d 
tinent,  having  left  London  for  Germany,  and  that  < 
ponent  did  not  know  when  he  would  return^  nor  wb 
papers  could  be  sent  to  him.  The  deponent  also  swi 
.that  he  had  ^ven  similar  answers  when  other  pop 
were  subsequently  delivered  by  the  same  person  j  tl 
such  papers  were  not  in  fact  forwarded,  MnJDtmo 
as  well  as  the  defendant  being  abroad,  and  defen 
ant's  address  not  known;  and  that  deponent  shew 
the  papers  to  plaintiflTs  attorney  when  the  levy  ^ 
made,  and  told  him  that  they  had  never  been  tr^ 
nutted,  deponent  not  knowing  the  defendant's  addi« 
The  deponent  also  stated  that  he  never  mentioned 
receipt  of  the  papers  to  defendant's  wife,  wb 
address  he  did  not  know  till  about  the  time  of 
execution.  The  plaintiff's  attorney,  John  Brough,  " 
the  indorser  of  the  bills  and  note  to  the  plaintiff  i 
sister);  and  he  knew,  in  September  1848,  of  the  defe 
imt's  intended  journey  on  the  Continent. 

Affidavits   were  sworn  in   answer,  impeaching 
.    xiharacters  and  testimony  of  the  defendant  and  Dime 
and  contradicting  the  affidavits  in  support  of  the  n 
on  various  points,  particularly,  as  to  the  solvency 
the  defendant,  the  transactions  between  him,  Dinm 
and  John  Brouffh,  and  the  words  and  conduct  of  t 
man  servant  at  the  time  of  the  execution ;  the  de 
who  served  the  writ  of  summons  denying  that  t 
servant  had  said  anything  of  his   master  being 
the  Continent      The  affidavits  also  stated  that  i 
defendant,  when  about  to  leave  England^  had  led  Jc 
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JBrtngk  to  believe  that  he  would  not  be  absent  more  QiteenU  Bench. 

than  a  month:  that  Mr.  Brough  had  been  infonned,  early  * 

in  December  1848,  by  a  Mr.  Hooper^  and  believed,  that       B»ooqh 

the  defendant  had  actually  returned,  and  fiimilar  state-     EmvBXEo. 

ments  were  made  at  Mr.  BrougK^  office  by  another 

party  in  the  same  month,  with  the  addition  that  ho 

was  keeping  out  of  the  way  of  that  party,  who  was  his 

creditor.    That,  in  the  same  month,  the  clerk  who 

served  the  writ  of  summons  had  made  enquiries  in  the 

neig^bbourhood  of  Islewarth,  where  defendant  had  a 

houses  and  had  received  information,  which  he  reported 

to  lb;  Broughj  that  defendant  was  concealing  himself 

from  his  creditors.   Hooper  himself  stated  his  belief  that 

tlftc  defendant  had  gone  to  England  when  his  family 

Ketonied  fiom  the  Continent  in  1848 ;  and.  he  deposed 

tliaty  in  January  1849,  he  wrote  from  France,  to  John 

^^fnght  that  the  defendant  was  then  in  England.     The 

clcik  who  served  the  summons  deposed  that,  on  12th 

^^^eemiber  1848,  the  house  where  he  served  it  had  the 

MV^uance  of  bdng  occupied  in  the  usual  way.     And 

"^he  keeper  of  a  lodging  house  at  Tunbridge  ffells,  in 

^hich  the  defendant's  wife  and  family  resided  for  some 

weeks  in  the  spring  of  1849,  deposed  that,  on  Mag 

3d,  they  left  her  house  and  told  her  they  were  going  to 

In  the  last  term  (a), 

%  /  Jermt,  Attorney  General,  Martin  and  Lttsli 
^wed  cause.  The  distringas  will,  no  doubt,  be  set, 
"""^i  if  it  was  obtained  by  a  wilful  deception  upon 
^  Court;  but  there  is  no  ground  for  such  a  pro- 
^^^^Dg  if  the  Court  has  not  been  intentionally  mis- 

(*)  Ifmmber  SSd  and  SSd.     Before  Pattetm^  CoUndge  and  Wtght- 


EisiHBifta. 
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1849.  led.  It  has  been  supposed  that  there  is  a  distinct 
Bmooh"  ^^  practice  between  a  distringas  for  the  'poipoae 
outlawry  and  a  distringas  to  compel  appearanee ;  tl 
the  first  may  be  obtained  when  the  party  is  abra 
the  other  not.  But  there  is  no  ground  in  law  i 
the  distinction.  {^Coleridge  J.  The  praotioe  see 
extraordinary;  but  it  certainly  has  prevailed.] 
it  is  merely  a  practice*  and  unsupported  by  at 
2  &  3  A^.  4.  c.  39.  s.  3.  {a\  it  may  fitly  be  changv 
And  it  appears  by  the  text  books  that  the  Qooi 
have  not,  before  or  since  the  statute,  made  it  an  i 
variable  rule  to  set  aside  a  distringas  to  compel  i 
pearance,  merely  because  the  defendant  was  abrc 
when  it  was  served;  1  Tidd,  112,  9th  ed.,  1  Ck 
Archb.  182,  8th  ed.  As  was  said  by  Tindal  C.  J. 
Toms  V.  Niuh  (&),  a  motion  of  this  kind  *'  is  not  im 
looked  at  as  if  it  were  an  original  application  to 
Court  for  leave  to  issue  a  distringas :  it  is  for  the 
fendant,  who  seeks  to  set  it  aside,  to  satisfy  the  Cc 
that  the  writ  ought  never  to  have  issued."  In  2^ 
man  v.  Winter  {c)  the  Court  did  not  set  aude, 
refused,  a  distringas,  because  it  was  not  shewn  1 
the  defendant  was  not  abroad.  In  Partridge  v.  ^ 
bank  {d)  the  judgment,  after  distringas,  was  set  as 
because  the  defendant  was  abroad  when  the  distrin( 
issued :  the  order  for  a  distringas  was  in  general  term 
and  the  objection  was  that,  under  such  an  order,! 
plaintiff  could  not  take  his  choice  of  proceeding 
outlawry  or  compelling  appearance  {e\    In  E$dmk 

(a)  S«e  now  stat  15  ^  16  Vict,  c  76.  n.  17»  S4. 

(6)  8  Scotfs  New  Hep.  593.  601.  (c)  4  New  Co.  637 

(d)  2  if.  ^  ir.  893. 

(e)  Sec  Fraser  y.  Cate,  9  Bing.  464. 
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Uankdl  {a)y  which  may  also  be  cited  for  the  defendant^   QueenU  Bench. 

the  olgection  which  prevuled  was  to  the  generality  1_ 

of  the  iffidavit.      Supposing  the  writ  to  have  been       Beouoh 
nnpropedy  issued  (without  fraud   upon  the  Court),     Eiseihiro. 
It  is  only  an  irreguhuity,  and  has  been  waived  by 
'^chea    The  present  motion  was  made  on  June  9th: 
t  appean  by  the  defendant's  passport  that  he  was 
^  Ogtend  on  April  30th ;  he  was  then  on  lus  return 
^  -Enfflamd;  his  affidavit  states  that  he  '^  arrived  in 
^«»dn« "  on  the  2nd  of  June ;  but  it  is  clear  that  ho 
^"^^i  have  been  there  in  time  to  take  earlier  pro- 
^^^■IbgB.    Even  if  he  came  to  England  in  vacation, 
^  Was  bound  to  make  application  to  a  Judge  at 
^^^ambers;  Coxy.  Tuaock{b). 

Counsel  then  discussed  the  facts  of  the  case  to  shew, 
™^  the  probability  that  the  defendant  was  not  absent 
"^^'U  England  during  the  whole  time  from  September 
^  Jutue^  and,  secondly,  that,  if  he  was  so,  no  inten- 
tMRiial  misrepresentation  had  been  made  to  obtain  the 
dialriiigas. 

Sir  F.  TKefijrer,  Whateletfi  Cachburn  and  Bramwellj 

^^^Btii,   This  18  a  case  of  wilful  deception  on  the 

^^^<^vt;  bat,  even  if  it  were  not  so,  the  distringas  was 

a  aaOity.     The  Courts  have  constantly  maintained 

^  dutiiiGtion  between  a  distringas  to  compel  ap- 

'^*'*ce  ind  distringas  for  the  purpose  of  outlawry, 

^'^Id  the  writ  invalid  when  obtained  for  the  former 

V^^^^  while  the  defendant  was  abroad ;  Eraser  v. 

V^^  Vere  v.  Gowar(d),  Partridge  v.  JFallbank  (e), 

^"^   -^  ^w  Co.  172.  (b)  2  DowL  P.  C.  4: 

J^^    S  Bmg.  464.  (d)  3  New  Co,  503. 

^*^    2  IC  J.  ipr  89S. 

^^*  XIY.    N.  8.  H   H 
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EidaOe  y.  Marshall  (a),  WkUe  ▼•  JchmMom  (&>    In 
case.  Moan  ▼.  Thymu  {c\  a  dietringaB  to  oon^iel 
ance  was  grantedTit  being  sworn  that  the  defem 
gone  abroad  to  ayoid  his  creditors ;  but  there  is  no  si^T^ 
sequent  decision  to  the  same  effect    \Calaridge  J.  m^&ji. 
tioned  Evomm  v.  Fry{d).'\    There  it  was  merely  deci^«c| 
that  the  writ  conld  not  be  granted  against  a  pii^ny 
abroad  on  an  affidavit  not  stating  an  intention  to  avoid 
creditors.     The  same  role  was  followed  in  ^mptawm  t. 
Lord  Graves  {e)BJid  Graver  y.  Hmdmarsh(j).    [^Oalf 
ridge  J.     It  may  not  be  suffident  for  yonr  purpose 
that  a  distringas  while  the  party  was  abroad  has  been 
held  irregular:  you  must  shew  that  it  is  null    The 
cases  seem  consistent  with  either  sui^Kmtion.]    Tbfi 
party's  residence  in  England  is  so  material  to  tb^ 
jurisdiction  that  affidavits  for  a  distringas  to  coop^ 
appearance  have  been  held  insuffident  wludi  onutte^ 
to  state  a  belief  that  the  party  was  not  skxaA  > 
Esdaile  v.  Marshall  (a),  Norman  ¥•  Winter  (A).     Tt^ 
authorities  shewing  what  is  an  irr^nlarity  and  what 
a  nullity  are  collected  in  2  ChitL  ArcKb.  1268— 1270  (t 
and  it  is  said :  <'  Where  the  proceeding  adopted  ii 
prescribed  by  the  practice  of  the  Court,  and  the 
b  merely  in  the  manner  of  taking  it,  such  an  enC^ 
is  an  irregularity^  and  may  be  waived  by  the  lach^^ 
or  subsequent  acts  of  the  opposite  party ;  bat  where 
^*  the  proceeding  itself  is  altogether  unwarranted,  an.^ 
different  from  that  which,  if  any,  ought  to  have  beeii 
taken,  then  the  proceeding  is  a  nullity,  and  cannot 


(a)  4  NewCtu  172. 
(c)  3  DcwL  P.  a  153. 
ie)  «  Dowl  P.  a  10. 
(»)  4  New  Co.  687. 


(6)  1  Gcie,  ExdL  £9.  lOS. 
id)  3  DowL  P.  a  581. 

(g)  7  DowL  P.  a  e07. 

(0  8th  ed. 


XIIL  VICTORIA.  455 

be  wihred."  *'  If  a  judge  make  an  order  for  an  arrest,  Qu9en*s  Bench. 
mder  the  1  and  2  Vict  c.  110.,  which  he  is  not  ^^^^' 
wtharised  in  making,  it  seems  a  writ  issued  under  Bkouqh 
it  18  a  nullity,  and  the  sheriff  is  not  bound  to  make  Euimbbbo. 
iny  retain  to  it.'*  [Wigktman  J.  In  the  last  instance 
there  would  be  a  want  of  jurisdiction  apparent  That 
isnot  80  on  the  fiuse  of  the  present  proceedings.]  The 
Coort  here  had  authority  to  issue  the  writ ;  but  the 
prooees  was  put  in  motion  by  a  party  who  had  no 
i^  to  call  for  it  under  the  circumstances;  there  is 
no  infonnalitjr  of  process,  but  a  substantial  defect. 
\Wigktman  J.  The  jurisdiction  is,  to  order  a  dis- 
tringas; whether  the  case  is  within  the  jurisdiction 
far  the  purpose  of  compelling  appearance  or  only  for 
the  purpose  of  outlawry,  the  writ  is  the  same ;  there  is 
anely  a  difference  in  the  notice(a).  Coleridge  3.  A  writ 
of  nunmons  served  in  a  wrong  county  is  not  a  nullity ; 
the  defendant  must  moye  promptly  to  set  it  adde.] 
The  process  may  be  null,  in  practice,  though  not  so 
&r  a  nullity  as  to  be  no  protection  to  the  officer  or 
prty  using  it.  To  authorise  entering  an  appearance 
far  the  defendant,  it  must  be  shewn  that  the  process 
Itte  been  brought  directly  to  his  notice.  '^  The  dis* 
tringiB  is  intended  for  cases  where  it  cannot  be  so 
AewD,  but  where  it  may  be  reasonably  inferred  that 
the  defendant  knows  that  an  action  has  been  brought 
igiiiist  him,  so  that  he  might  appear  thereto  if  he 
would.  It  is  in  its  nature  penal,  and  is  founded  on  a 
ooDitnietive  contempt  of  the  Court.  Both  the  statute 
and  the  notice  appended  to  the  writ  assxmie  that  the 
defendant  is  aware  of  the  action : "  LusKs  PracU  669. 

(a)  Stat  2  &  S  ^.  4.  c.  39.  Schcd.  No.  3. 

HH  2 
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robmu  XIV. 

1849. 

B ROUGH 

▼. 

iUsBMBIRO. 


Where  the  facte  are  such  that  due  cannot  be  ebewBi^ 
there  is  such  an  irr^olarity  as  makea  the  iflsoing 
the  process  a  thing  unwarranted;  and  the  process  ii 
is,  for  the  practical  purpose,  a  nullity.    If  this  be 
or  if  the  distringas  was  obtained  by  deceptioii,  and  m 
with  a  reasonable  and  bon&  fide  belief  that  the 
fendant  was  in  England^  the  question  of  laches  =- 
immaterial. 

The  defendant's  counsel   discussed   also   the  far  i j 

appearing  on  affidavit.  [Po^teon  J.  The  qnesti^c 
whether  this  is  irreguhvity  or  not  is  of  ^^nn«ilm..K^ 
importance :  we  will  take  time  to  look  into  .it.] 

Cur.  adv.  mdt 


Pattsson  J.  now  delivered  judgment. 

In  this  case  we  are  satisfied  that,  on  the  12th,  13th, 
and  14th  o£  December  1848,  when  calls  were  made  ftr 
the  purpose  of  serving  the  writ  of  summons^  the  de- 
fendant was  abroad.  The  writ  of  distringas  ought, 
therefore,  to  have  been  in  order  to  proceed  to  oatlawry, 
and  not  in  order  to  compel  appearance ;  and,  being  £ar 
the  latter  purpose,  and  so  acted  on,  was  irregular  ao- 
cording  to  the  case  of  Partridge  v.  WdUbank  (a),  and 
other  cases. 

The  affidavit,  however,  on  which  the  distringas  was 
obtained,  stated  the  belief  of  the  deponent  that  the  de* 
fendant  was  keeping  out  of  the  way  to  avcnd  prooeas; 
and  it  is  contended  that  this  was  a  deception  and  firaud 
practised  upon  the  learned  Judge  who  ordered  the  writ* 
We  are  of  opinion  that  there  was  no  dec^tion  prac* 
tosed.    The  defendant  had  gone  abroad  in  Sqdember; 


(a)  2M.i  W.  89S. 
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bat  them  ma  sood  reason  to  believe  that  he  wooM  Qv^en^t  Bench. 

1849. 
retiim  after  no  long  period^  and  that  he  had  retomed  ^_ 

in  Hecember.     Hia  wife  and  servants  had  returned^  and       b*ovbb 

were  at  Tumbridge  Wdk  ;  and  the  plaintiff's  attorney     £itt>mo. 

(^rho  is  in  tnith  the  real  plainti£^  suing  in  the  name  of 

his  Bister  as  indorsee  of  bills  of  exchange)  was  informed 

by  a  peraoa  in  France^  whom  he  had  good  reason  to 

credit,  that  the  defendant  himself  had  returned. 

The  distringas  being  returned  Nulla  bona  and  Non 

est  inventus,  an  appearance  was  entered  by  order  of  a 

Judge,  and  regular  prooeedings  taken  to  judgment  and 

execution,  under  which  the  defendant's  goods  were 

•eized  in  the  month  of  Fdmuary  1849,  the  defendant 

^Ming  still  abroad.    He  swears  that  he  did  not  hear  of 

tUs  until  he  was  informed  of  it  by  a  letter  from  his  wife, 

'vfaidi  reached  him  at  Dresden  in  the  month  of  March; 

Am  he  was  too  ill  to  come  home  directly ;  and  that  he 

^  not  reach  ^* London**  till  June  2d;  that  he  then 

insde  mquiries  and  instructed  an  attorney ;  and  this 

i^to  set  aside  the  proceedings  was  obtained  on  the  9th 

rf/ime.    But  it  appears  by  his  passport,  which  he  has 

pot  in  as  part  of  his  case,  that  he  arrived  at  Ostend  on 

^^Whiot  April;  and  he  does  not  at  all acccount  for  the 

tune  between  that  day  and  the  2d  June,     His  wife  also 

sweurs  that  she  remained  at  Tunbridge  Wells  till  his 

letnm  to  England;  and  it  is  shewn  by  the  affidavits  of 

persons  there  that  she  quitted  Tunbridge  Wells  about 

the  2nd  ctMat/^  saying  she  was  going  to  Isleworth,  where 

the  defendant  had  a  house.     There  seems,  therefore,  to 

be  nrach  reason  to  believe  that,  although  the  defendant 

might  not  reach  "  London  "  till  the  2nd  of  June,  yet  that 

he  might  be  in  England  a  month  sooner :  at  all  events 

he  was  at  Ostend  in  his  way  to  England  on  the  30th  of 
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Brouqh 

V. 

Eiuvsno. 


roiunu  XIV.   April,  and  knew  then^  and  had  known  some  time  before, 

!___  of  the  execution  and  Bale  under  it ;  so  that  tbeie  was 

abundance  of  time  for  him  to  haye  instructed  an  attor- 
ney to  take  proceedings  for  the  purpose  of  setting  aside 
this  execution,  at  least  a  month  before  such  proceedings 
were  taken. 

Under  all  these  drcumstances,  we  tiiink  tiuit  the 
obtaining  the  distringas  was  matter  of  inr^ulari^ 
only,  and  that  the  defendant  was  too  late  in  the  steps 
he  took. 

Much  matter  appears  on  tiie  affidavits  as  to  the 
nature  of  the  transactions,  between  the  parties,  and  the 
conduct  both  of  the  real  plaintiff  and  of  the  defendant, 
an4  other  parties  connected  with  them,  upon  wfaidi  we 
do  pot  think  it  necessary  to  make  any  observations,  as 
they  do  not  form  the  grounds  of  the  decinon  at  irbkh 
we  have  arrived,  that  this  case  is  one  of  iixegiilari^ 
<mly,  and  that  the  application  is  too  late. 

The  rule  must  be  discharged  with  costs. 

Bule  discharged,  with 


Friday,  The  Queen  against  The  Inhabitants  of  Ghsd- 

December  7itu  ^ 

ORAVB* 


Reported,  12  Q.  B.  206. 
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Qiteen*s  Bench, 

1849. 


The  QuEEir  against  The  Tithe  Commissioners  riidw%, 

•^  2>«cnn6er  18th. 

for  England  and  Wales. 
(In  the  Matter  of  Great  Hale  Tithes,) 

MANDAMUS.     The  writ  recited  that,  before  and  Sut  5  &  6 
Vict.  e.  54.  t.  7. 

at  the  time  of  the  making:  the  ao^reements  after  enacts  that, 

when  the  Tithe 

inentionedy  there  were  belonging  to  and  in  the  parish  of  Commissioners 
Great  Hak,  in  Lincolnshire,  divers  to  wit  10,000  acres  their  award 
<rf  common  fields  &a  and  waste,  and  10,000  acres  of  ?"^"4.**J!'7^i.^ 
^U  indoeed  lands ;  and  Ebenezer  Cawdron  was  owner  jj^/fof^. 

mutation  of 
^^  dully  preYiousIy  to  that  Act,  have  been  made*  which  is  not  of  legal  Taliditj,  but 
ywi  to  the  Commissioners  to  give  a  fair  equivalent  for  the  tithe  &c.,  they  shall  be  «n- 
gy*^  to  eoofirm  such  agreement;  and,  if  the  equivalent  be  not  fair,  they  shall  neverthe- 
'f^^^  empowered  to  confirm,  and  to  award  such  rent-charge  as  will  make  up  a  proper 
•^Jj^ltM,  and,  subject  to  such  confirmation  and  award,  to  extinguish  tlie  right  to  tithe. 
.  "*ld  tiMt  this  clause  is  imperative,  and  not  merely  permissive,  if  the  agreement  be  such 
■  Id  nature  and  circumstances  as  the  clause  was  meant  to  comprehend. 
_^  •graement  was  made  in  1697,  between  tlie  impropriator  of  a  parsonage,  the  vicar, 
^p  certain  land-owners  of  the  parish,  whereby  the  tithes  and  glebe  were  commuted  for 
'''^'''''nts  of  land  and  annual  payments.     Some  of  tlie  land-owners,  parties  to  the  agree- 
'"*^,  ttfiosing  to  fulfil  it,  the  others  filed  a  bill  of  equity  against  them,  and,  on  their 
"Ji^Viston,  a  decree  was  made  in  1699,  confirming  the  agreement.     In  1707  an  addi* 
*|^  sgreement  was  made,  for  a  furtlier  yearly  payment  to  the  vicar,  in  lieu  of  small 
^''^    The  agreements  were  not  in  themselves  legally  valid,  for  want  of  proper  parties, 
*>^ 'WNa  other  defects.     Allotments  were  made  and  accepted,  and  the  annual  payments 
n^i'crcd  and  received,  down  to  1812.     A  vicar  was  inducted  in  1796,  and  received  his 
rtipolited  payment  down  to  1811,  in  ignorance  of  its  origin,  which  lie  then  discovered, 
■■^  tbcmipoa  immediately  gave  the  land-owners  notice  of  determining  such  payment. 
Fuiof  tbe  land  allotted  to  him  in  lieu  of  tithe  had  never  come  to  his  possession  ;  the  rest 
l»  ofntd  to  give  up.     On  the  expiration  of  his  notice,  he  filed  a  bill  against  certain  of  the 
hmd-owners  for  subtraction  of  tithe,  praying  an  account.     They  alleged  in  defence  the 
decree  of  1699,  the  agreement  of  1707,  and  the  subsequent  performance  ;  but  an  account 
was  decreed,  and  the  defendants  then  paid  five  years*  arrear  of  tithe.     In  1819  the  impro- 
priator filed  a  bill  against  the  vicar ;  in  that  suit  the  agreements  were  relied  upon  and 
dtspulMl,  and  the  bill  was  dismissed  by  a  decree,  which  was  confirmed  on  appeal.    A  tenant 
of  tbe  impropriators,  who  had  withheld  his  tithe  while  these  proceedings  were  pending, 
tbeo  paid  his  arrears  to  the  vicar.     Neither  of  the  agreements  was  acted  upon,  so  far  as 
tlicy  reUted  to  the  vicar,  after  1812. 

Held  on  mandamus,  and  demurrer  to  return,  that  agreements  so  circumstanced  were  not 
such  aa  tlie  Legislature,  in  sut.  5  8c  6  Vict,  c.  54.  s.  7.,  intended  the  Commissioners  tocon- 
f  rm,  and  that,  to  a  mandamus  requiring  them  so  to  do,  the  above  facu  were  a  sufficient 


The  mandamus  required  the  Commissioners  to  confirm  the  agreements,  and  also  to 
decide  certain  suits,  and  a4judicate  on  certain  questions  relative  to  claims  of  titlie  by  the 
infiropriator  and  vicar.  Held  that  the  mandamus,  being  bad  as  to  the  confirmation,  was 
inTJalid  altogether. 

TOL.  XIT.  N.  S.  II 
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TohuMXlv.  of  the  impropriate  parsonage  of  Great  Hale,  and  of 
1_  divers  lands  in  that  parish;   and  Benjamin  Deakon, 

The  QoEKK  clerk,  was  vicar  of  the  said  parish,  and,  as  such  yicar, 

TiTBi  Comiii-  entitled  to  some  glebe  lands  in  the  said  unindoaed 

lIOMItl. 

lands,  and  to  have  some  small  tithes  arising  thereout. 
And  that  Sir  Edward  JHussey,  of  &&,  baronet,  who  was 
owner  of  the  manors  of  North  Hall  and  West  Hall,  i 
Great  Hale  aforesaid,  and  of  divers  lands  and  ten< 
ments  in  G.  H.  aforesaid,  Robert  Cawdron,  who 
owner  of  the  manor  of  East  Hall,  in  G*  H.  afo: 
and  of  divers  lands  and  tenements  in  Cr.  H  aforesa^^ 
the  ssdd  Ebezcner  Cawdron^  and  the  sdd  several 
sons  hereinafter  mentioned  who  were  severally 
and  interested  of  and  in  several  messuages,  lands 
tenements  in  G.  H.  aforesaid,  and  in  the  fields,  meadc^ 
fens,  parish  and  precincts  thereof,  viz.  Sir  TTunnas 
loughby  &c  (naming  several  others,  some  of  whom 
infants  acting  by  their  respective  guardians),  judg^  :3Dg 
that  it  would  be  beneficial  and  advantageous  to 
to  have  the  sdd  uninclosed  lands  severed,  plotted 
divided,  the  greatest  part  of  the  said  lands  and  groun^^' 
then  lying  promiscuously,  and  the  landowners  sufferiir^^ 
great  losses  and  inconveniences  by  reason  of  the  scardt;^^ 
of  enclosure,  to  the  end  that  every  of  them  should  hav^^ 
his  proportionable  share,  &c.,  tliat  so  they  and  theii^ 
heirs  and  assigns  might  respectively  for  ever  thereafter, 
according  to  their  respective  estates  &c.,  hold  the  same 
in  severalty,  freed  and  discharged  of  all  commons,  tithes 
and  other  duties  to  be  had  or  claimed  by  any  other 
landowner  otherwbe  than  in  the  articles  herdnaftc 
mentioned  was  expressed,  did,  by  articles  of  agreeme 
in  writing  dated  16th  September  1697,  and  by  certi 
other  agreements,  consent  that  an  inclosure  should 
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^e  of  all  common  fields,  meadows,  common  fens  and  Qvem^t  Bpuk. 
^te  grounds  of  and  belongmg  to  G.  IL  aforesaid: '__ 

'^d  it  was  thereby  agreed  and  consented  to  by  all  the     "^^  Quitw 

•j  •       •  •  ^* 

^u  persons  that  they  and  their  heirs  and  assigns  should  TitbbCoiiiiu- 

8I0NBU* 

-''sspectiYely  for  ever,  according  to  their  several  and  re- 
spective estates  and  interests,  hold  the  same  grounds 
Attci  plots  respectively  plotted  and  allotted  to  them  in 
^^^enlty,  fireed  and  discharged  of  all  commons,  tithes 
other  duties  to  be  had  or  claimed  by  the  said 
Cawdran,  impropriator  of  the  said  parsonage 
C7*  JEL  aforesaid,  his  heirs  and  assigns,  or  by  the  said 
ejj^omm  Dedkon  and  his  successors,  vicars  of  G.  H^ 
id,  or  by  any  owner  of  lands  in  the  said  parish ; 
only  to  Sir  E.  Hussey  and  IL  Cawdron,  their 
and  assigns  respectively,  respective  lords  of  the 
manors,  their  accustomed  rents,  services  &c.     And 
it  -was  thereby  further  agreed  by  all  the  said  persons 
tliat  It.  per  annum  should  be  paid  to  the  impropriators 
for  every  acre  of  old  indosures  in  the  parish  by  the 
penons  thereinafter  named,  their  heirs  and  assigns,  for 
^^  respective  shares  thereof,  and  in  such  proportions 
•»  >W8  after  expressed.     The  writ  further  recited  that, 
m  pusoance  of  the  said  articles  and  agreements,  the 
^'^^indofled  grounds  were  surveyed  &c.,  and  allotments 
^Iwrefrom  (amounting  to  380  acres)  made  to  JE.  Cato^ 
^  as  the  impropriator;  that  he  accepted  the  same,  and 
^k  poflsesrion ;  and  the  lands  have  thenceforth  hitherto 
been  held  by  him,  his  heirs  and  assigns.     That,  in  pur- 
Biunoe  of  the  said  articles  and  agreements,  there  was 
•Dotted  to  Deahon  as  vicar  one  plot  or  parcel  of  ground 
GflUed  Treacher's  Flot,  containing  by  estimation  23a.  Ob. 
23p.,  to  be  held  and  enjoyed  by  the  said  Deakon  and  his 
•ucoeaeors,  idcars  of  Great  Hale  aforesaid,  in  lieu  and  full 

II  2 
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Foiume  XI F.   satiBfactioii  of  oU  tithes  dae  or  payable  from  or  ont  of, 
'_ or  growing,  arisiDg  or  renewing  within,  the  siud  fields^ 


The  Quxtir     meadows,  fens,  commons  and  wastes  so  agreed  to  be 
TithbCommis-  inclosed  as  aforesaid,  and  in  lieu  of  the  said  vicar^s 

right  of  common  in  the  said  places  for  ever:  and  there 
were  further  allotted  &c«  to  Deakon  and  his  euoGeesors^. 
vicars  &c.,  for  ever,  for  glebe,  divers  other  plots  or 
of  ground  amounting  together  to  30a.  Ob.  16p.;  an*. 
Deahon  accepted  the  said  plots  &&,  in  lieu  of  such  tith^^^^ 
and  for  glebe,  and  took  possession  thereof;  and  th^^^ 
he  and  his  successors,  as  such  vicars,  have  thenccfor-  _  -^ 
hitherto  possessed  and  enjoyed,  and  the  Sev* 
Bingham^  clerk,  the  present  vicar,  still  possesses 
enjoys,  the  said  Preacher's  Plot  and  the  said  other 
of  ground  so  allotted  to  him  as  aforesaid.  The 
stated  also  the  allotment  of  other  parcels  of  unincl( 
land  to  the  other  persons,  parties  to  the 
according  to  their  respective  interests,  and 
and  possession  by  them;  and  that,  from  lapse  of  t^SL  jh 
&c.,  the  lands  could  not  be  restored  to  their  former 
It  then  proceeded : 

And  whereas  we  have  been  given  to  understand 
that  the  tithe  of  wool  and  lamb  is  a  rectorial  tithe  ik-  ^ 
not  a  vicarial  tithe,  and  is  included  in  the  compositf  -^^^ 
of  l5.  per  acre  per  annum  for  the  old  inclosures,  and  tbf--^ 
the  said  sum  of  Is.  per  annum  hath  yearly  and  every  y( 
from  the  time  of  making  the  said  articles  of  agreenu 
hitherto,  been  paid  to  the  said  Ebenezer  Cawdrcn^  lu  ^ 
heirs  and  assigns,  impropriators  &c,  for  every  acre  ot^ 
old  inclosure  in  the  said  parish  by  the  landowners  \v0 
the  said  articles  of  agreement  named,  their  heirs  andC 
assigns,  for  their  respective  shares  thereof,  and  in  sucb 
projK)rtIons  as  therein  expressed,  and  that  no  tithes  ii 
kind  have  ever  been  paid  in  respect  of  the  said  land 
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for  which  the  said  sum  of  \s.  per  acre  has  been  so  pay-  Qm^etCt  Bench. 

able  as  aforesud^  either  to  the  impropriator  in  the  said  —. — 

mentioned  or  to  the  impropriator  for  the  time  y. 

',  or  to  any  person  claiming  by,  through  or  under  ""iohemT'*" 


And  whereas  &c. :  the  writ  then  recited  that  a 
l>ill  in  Chancery  was  filoJ,  June  7th  1699,  by  all  the 
p^kirties  to  the  above  agreement,  except  four  of  the 
•allottees  of  the  last  mentioned  parcels  (namely,  Richard 
^S^m^Kter,  John  Slann,  Richard  Booth  and  Richard  WilU 
*A»>v),  complaining  that  those  four  parties  refused  to  per- 
the  agreement,  and  praying  that  the  same  might 
confirmed:  That  the  four  last  mentioned  parties, 
their  answers,  submitted  to  the  making  of  a  decree 
prayed;  and  thereupon,  on  10th  November  1699, 
Evesham^  then  Chancellor,  decreed  that  the  agree- 
ment should  be  performed,  and  that  the  complainants 
and  defendants  should  hold  and  enjoy  the  several  lands 
in  their  several  lots  contained  accordingly. 

Ihe  writ  then  stated  that,  in  1707,  the  then  vicar 

l^eiog  dissatisfied  with  the  agreement  of  1697,  a  certain 

other  agreement  was  entered  into  between  the  then 

iandowners  and  the  vicar,  by  which  a  composition  of 

*^\d.  per  acre  per  annum  was  to  be  paid  to  the  vicar  in 

^en  of  all  small  tithes  throughout  the  parish :  and  that 

^G  said  composition  of  \\d,  per  acre  has  been  paid  to 

''^^  received  by  the  successive  vicars  in  lieu  of  all  small 

^ttiea  as  aforesaid  until  in  or  about  a,d.  1812 :  And, 

^though,  in  or  about  the  year  1820,  certain  payments 

^^^  made  by  some  of  the  landowners  of  Great  Hale 

^  the  now  vicar,  which  included  the  tithe  of  wool  and 

"^l>,  yet  no  general  payment  in  respect  of  such  last 

^"^^tigned  tithes  has  ever  been  made  either  to  the  said 

^^^  or  to  any  preceding  vicar  of  the  said  parish.  ■^■ 

The  writ  proceeded  to  recite  that  in  1832  the  said 

II  3 
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Vohane  XIV.  Richard  Bingham,  then  and  still  vicar  of  the  Baid  parishj 
filed  hifl  bill  in  equity  in  the  Exchequer  against  four 


The  Qonk    occupiers  of  a  part  of  the  parish  for  tithes  of  wool  and 
TrhxCokmis-  lamb;  that  thej  put  in  their  answers  denying  liability; 

and  that  the  bill  is  pending  and  undetermined.  And 
that;  in  1844,  the  said  Richard  Bingham,  as  such  vicar^ 
filed  another  bill  in  the  Court  of  Chancery^  against 
other  persons,  being  the  whole  or  nearly  the  whole  of 
the  occupiers  of  land  in  the  said  parish,  for  the  recover- 
ing of  the  sidd  tithes,  which  last  mentioned  suit  is  stiU 
pending  and  undetermined.  «  And  whereas  we  hav€ 
also  been  given  to  understand"  &c.  *^  that  no  binding  or 
valid  agreement  in  law  for  the  commutation  for  a  rent 
charge  of  the  tithes  of  the  s^d  parish  of  Great  Hale  hath 
at  any  time  been  made  or  entered  into :  And  whereas" 
&C. :  the  writ  then  redted  that  proceedings  had  been 
taken  under  stat.  6  &  7  W.  A.  c.  71.  for  a  commutation 
of  the  tithes  of  Great  Hale;  and  that,  at  a  meeting, 
I4th  April  1843,  before  an  Assistant  Tithe  Commis- 
sioner, the  landowners  of  Great  Hale  '<  claimed,  undei 
and  by  virtue  of  the  said  agreements,  to  be  exempted 
from  and  not  liable  to  the  payment  of  tithes  of  wool 
and  lamb  in  respect  of  the  said  lands  inclosed  under  th( 
said  agreement,  and  also  to  be  exempted  from  and  noi 
liable  to  the  payment  of  the  tithes  of  wool  and  lamb 
and  other  rectorial  tithes,  upon  payment  to  the  impra 
priator  of  the  said  sum  of  Is.  per  acre  in  respect  of  the 
said  old  inclosed  lands  of  the  said  parish ;  which  saic 
several  claims  were  then  and  there  denied  by  the  saic 
R.  Bingham,  clerk ;  and  that  such  Claims  then  becam< 
and  were  matters  in  difference  whereby  the  making  o 
the  award  was  hindered  and  delayed:  That  the  Com 
missiouers  did  not,  by  themselves  or  the  Assistant  Tith( 
Commissioner,  determine  the  said  matters :  And  that,  a 
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a  meeting  before  an  Assistant  Tithe  Commissioner,  7th  Queen^t  Bench, 
October,  1844,  the  draft  of  an  intended  award  was  ob-  * 


jected  to  by  the  last  mentioned  landowners,  on  the     The  Qukbn 
groand  that  it  awarded  tithes  to  be  payable  contrary  to  Tithe  Cokmii- 

♦L  .,  i-i  .      •  MONIES. 

^e  said  agreement  of  1697,  whereas  the  Commissioners 

^ht  to  have  confirmed  and  rendered  valid  the  said 

^K^^eement,  and  discharged  the  lands  from  tithe  agree- 

^7  thereto  and  to  stat  5  &  6  Vict  c.  54.  (a).     It  was 

^  objected,  in  like  manner,  that  the  agreements  for 

1^  and  1^  per  acre  were  not  confirmed :  And  the  sidd 

^downers   required  the  Assistant  Commissioner  to 

^iifinn  the  agreement  of  1697,  discharge  the  lands 

^^'*^  tithes  as  thereby  provided,  and  amend  the  award  in 

^^P^ot  thereof;  and  to  confirm  the  agreements  for  1*. 

^  1  -Jd.:  But  that  the  Commissioners  had  not,  by  them- 

^^^^^B  or  the  Assistant  Commissioner,  confirmed  the 

^ments  or  either  of  them,  or  amended  the  award. 

the  BBdd  landowners,  on  27th  May  1844,  made  the 

demands  by  a  ckim  or  notice  in  writing,  whereby 

abo  gave  notice  that  the  owners  of  all  the  old 


-  ^^^      StaL  5  &  6  Vict,  c,  54.  *,  7.  enacts:  **  That  where  any  agreement 
*■   *^nTe  been  made  before  the  passing  of  tlie  first  recited  act  "  (6  &  7 


'^  «.71.)  ''for  giTing  land  or  money,  or  both,  instead  of  tithes  or 

commonable  or  other  rights  or  easements,  which  is  not  of  legal 

^^j,  and  such  lands  or  money,  or  both,  shall  appear  to  the  Commis- 

to  be  a  fair  equivalent  for  tne  said  tithes  or  glebe,  or  rights  or 

tbej  shall  be  empowered  to  confirm  and  render  valid  such 

it ;  and  in  case  the  same  shall  not  appear  to  be  a  fair  equivalent, 

^«ud  Commissioners  shall  nevertheless  be  empowered  to  confirm  such 

t,  and  also  to  make  an  award  for  such  rent  charge,  which  with 

^•id  land  or  money,  or  both,  will  be  a  fair  equivalent  for  the  said 

^^^^^  or  glebe,  or  rights  or  easements,  and,  subject  to  such  confirmation 

^^^  ^ward,  to  extinguish  the  right  of  the  tithe  owners  to  the  perception 

^^i«  old  tithes,  or  his  title  to  the  said  glebe  rights  or  easements,  or  to 

^^  ^^ecctpt  of  any  rent  charge  instead  thereof,  other  than  the  rent  charge 

^^^^rdtd  over  and  above  the  lands  or  money,  or  both,  so  confirmed  to 

II  4 
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Volume  xiF.   inolosed  lands  in  the  sud  parish  claimed  and  insisted 
upon  an  exemption  from  all  great  tithes  and  the  tithes 


The  QuBBM     of  wool  and  lamb^  and,  if  not  tithe  free,  then  subject 
TithbCommis-  only  to  the  payment  of  Is.  per  acre  in  lieu  of  such 

great  tithes  and  tithe  of  wool  and  lamb:    And  that 
the  owners  of  all  the  newly  inclosed  lands  in  the  said 
parish  claimed  an  exemption  from  all  great  tithes  and 
from  the  tithes  of  wool  and  lamb  arising  from  or  in 
respect  of  those  lands,  and  exemption  from  all  other 
tithes  arising  from  or  in  respect  of  those  lands ;  or  did 
claim  and  insist  that  l^d.  per  acre  per  annum  is  payable 
to  the  vicar  for  and  in  lieu  of  all  such  other  tithes  lastai^ 
mentioned,  arising  from  or  in  respect  of  such  lands, 
virtue  of  the  said  agreement  of  1697,  or  some  sul 
quent  agreement  or  otherwise :  And  the  owners  of  &i 
last  mentioned  lands  claimed  and  insisted  that  at^ 
events  they  are  exempt  from  payment  or  render  of 
great  tithes  to  the  lay  rector  or  any  other  person^ 
did  thereby  call  upon  and  require  the  ConunissiozK 
on  behalf  of  the  owners  of  all  the  siud  lands,  both 
and  new  indosure,  to  decide  the  said  question  befc 
making  their  award ;  and  did  thereby  require  them 
take  notice  that  there  was  a  suit  pending  touching 
right  to  the  tithes  of  lamb  and  wool,  and  a  questio^^ 
touching  the  existence  of  #i  composition  real  and  cos^' 
tomary  payment,  and  a  claim  of  exemption  from  anc^ 
non-liability  to  the  payment  of  tithes  of  lamb  and  wooi-^ 
in  respect  of  the  old  and  new  inclosed  lands ;  and  dic^ 
thereby  require  the  Commissioners  to  decide  as  afore-^^ 
said,  and  to  appoint  a  time  and  place  for  hearing  and^ 
determining  &c.     The  writ  then  stated  that  the  Com- 
missioners, though  a  reasonable  time  had  elapsed,  ne* 
glccted  and  refused  to  proceed  as  after  mentioned*     It 
therefore  commanded  them : 
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^  To  confirm  and  render  valid  the  Baid  agreements^  Queen's  Bench. 
tod  to  decide  and  determine  the  said  suits  and  differ-  ' 


^ces  now  pending^  and  to  decide  and  determine  whe-    '^^^  Qcww 
^^  the  said  new  inclosed  hinds  are  discharged  from  TntiK  Commii- 

UOtflES. 

P^yinent  of  all  manner  of  great  tithes  and  the  tithes  of 

^b  and  wool ;  and  also  whether  the  same  new  inclosed 

^^^  are  discharged  from  the  payment  of  all  tithes  to 

^  vicar  by  payment  of  a  modus  or  composition  or  an- 

i^ual  payment  of  l^d.  per  acre  per  annum  or  otherwise ; 

^i  to  decide  and  determine  whether  the  said  old  in« 

^^'^^^ed  lands  are  discharged  from  payment  of  all  great 

uthes  and  the  tithes  of  lamb  and  wool  by  payment  of  a 

"'^Qs  or  composition  or  annual  payment  of  1^.  per 

'^^'^  per  annum ;  and  whether  the  said  old  inclosures 

^'^  discharged  of  tho  payment  of  all  tithes  to  the  vicar 

y  payment  of  the  sud  modus,  composition  or  annual 

^yuient  of  l^d.  per  acre :"  Or  to  shew  cause  &c. 

^Tlie  return  b^an  by  stating  that,  under  the  agree- 
'^^exits  stated  in  the  writ,  except  that  of  1707,  the  un- 
^*^^08ed  grounds  were  surveyed  &c.,  and  380  acres 
^**otted  to  Ebenezer  Cawdron  as  impropriator,  and  ac- 
and  fix)m  thence  hitherto  possessed  by  him,  his 


cieiv-..  OP  assigns;  and  that,  under  the  said  agreements. 


that  of  1707,  the  Is.  per  annum  for  every  acre 

^*    old  inclosures  has  been  paid  to  E.  C,  his  heirs  &c., 

"^QipTopriators  &c.,  by  the  landowners  in  the  articles  of 

^S^eement  mentioned,  in  the  proportions  there  expressed; 

ttidl  tbat,  from  the  time  of  making  the  said  agreements 

Mtlierto,  no  tithes  in  kind  have  ever  been  paid  to  the 

in^propriator  for  the  lands  in  respect  of  which  the  1*. 

P^  acre  has  been  payable.     "  That  the  said  Richard 

^^ham  was  inducted  into  the  vicarage "  "  in  a.  d. 

1796;  and  that  he  never  has  been  in  possession  of  or 
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r^iume  xiF,    received  the  rents  or  profits  of,  or  enjoTed,  ali  the  lands 

1849 
1__  allotted  to  the  vicar  for  the  time  hang  by  the  aaid 

At  QrK»     agreement"  of  1697 :  "  that  is  to  aaj  he  has  not,  from 
TmiB  CoMioi-  the  time  that  he  was  so  indacted  into  the  and  vicange 

hitherto,  been  in  possession  of,  or  received  tlie  rents  or 
profits  of,  or  in  any  way  enjoyed,  so  moch  land  by  23 
acres  as  is  in  the  said  writ  alleged  to  have  been  allotted 
to  the  said  vicar;  and  that  the  said  JZL  Bimgkam  re- 
ceived the  said  som  of  \^JL  per  acre  per  amram 
under  the  said  agreement"  of  1707,  ^  in  liea  of  all 
small  tithes  until  A.D.  1811,  being,  during  all  that 
time,  in  ignorance  of  the  origin  of  such  payment;  and 
that,  in  consequence  of  divers  of  the  landowners  and 
occupiers  of  the  sud  parish  refuang  to  pay  the  said 
sum  of  \^d.  per  acre  per  annum  to  the  said  JL  Birng^ 
ham,  he  was  led  to  discover  the  same,  and  then  gave 
notice  to  the  landowners  and  occupiers  of  land  of  the 
said  parish  of  his  abandonment  and  determination  of 
such  payment  of  l^d,  per  acre  per  annum  in  lien  of  all 
the  small  tithes  of  the  said  parish,  and  of  all  other  com- 
positions whatsoever,  and  of  his  determination  thence- 
forth to  insist  upon  the  payment  of  the  same  tithes 
in  kind,  and  then  offered  to  give  up  any  lands  which 
were  then  held  by  him  as  such  vicar  as  aforesaid  in 
lieu  of  such  tithes  or  any  of  them :  And  tlie  said  A 
Bingham  has,  from  the  time  of  his  making  such  ofier 
hitherto^  been,  and  now  is,  ready  and  willing  to  give 
up  all  such  lands :  of  all  which  the  landowners  for  the 
time  being  of  the  said  parish  have  during  all  the  time 
aforesaid  had  notice." 

The  return  then  set  forth  proceedings  in  equity, 
which  it  will  be  sufficient  to  state,  as  they  appear  by  the 
judgment  of  the  Court  in  the  present  case,  as  follow    b 
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"  It  further  appears  that  the  Ticar,  on  the  expiration   QueenU  Bench. 

of  his  notice  in  1812,  filed  two  bills  for  subtraction  of [ 

tithes  (a),  against  several  occupiers  of  lands,  and  prayed     '^^  Quhk 
an  account  (6);  in  their  answer  to  which  the  defendants  Tith«Comiiis- 
admitted  the  fact  of  non-payment  in  kind,  and  relied 
on  the  conjoint  effect  of  the  first  agreement,  which  had 
been  confirmed  by  a  decree  of  the  Court  of  Chancery 
in  1699,  and  of  the  second  agreement  of  1707,  and  the 
snbeequeht  enjoyment:  that  the  account (r),  however, 
was  decreed;  and  that,  under  it,  in  1817,  all  the  de- 
fendants but  one  Dawson^  the  tenant  of  one  of  the  im- 
propriators. Sir  George  Farrant,  had  paid  five  years' 
arrears  of  the  tithes  claimed  by  the  vicar.    His  non- 
payment is  explained  by  the   fact    that  the  impro- 
priators, Sir  George  and  Thomas  Farrant,  claimed  the 
tithes  of  lambs  and  wool  as  against  the  vicar,  and,  to 
enforce  this,  in  1819,  filed  their  bill  against  him,  pray- 
ing that  they  might  be  declared  so  entitled,  and  against 
mn  occupier,  one  Fountain,  for  an  account.     In  his 
anawer  to  this  bill  the  vicar  again  stated  and  repudiated 
the  agreements ;  and  this  bill,  in  1821,  as  well  as  a  sup- 
plemental bill  by  Dawson  in  the  same  year,  was  dis- 
missed.   Dawson  appealed  against  the  decree;  and  it 
was  confirmed;  after  which  Dawson  paid  the  arrears. 
The  return  then  states  that  neither  of  the  agreements 

(a)  The  return  added,  "  and  amongst  others,  of  the  tithes  of  lamb  and 
wool.*' 

(^)  It  appeared  by  proceedings  set  out  on  the  return  that  the  plaintiff 
denied  that  the  composition  of  1697  and  the  decree  of  1699  were 
binding  on  the  successors  of  Deakon,  or  that  the  allotment  of  land  to 
the  vicar  sanctioned  by  tlie  decree  of  1699  was  a  fair  satisfaction. 

(c)  Of  the  single  Talue  of  the  tithes  of  lambs,  wool,  agistment,  and 
of  all  other  small  tithes  wbataoeTcr,  which  the  defendants  bad  respec« 
fivcly  bed  and  taken  from  their  said  farms  &c  within  the  parish  of  Great 
Hmk  and  tlie  titbeable  pUces  thereof,  since  25tb  March,  181S. 
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VoiutM  xir.   BO  far  as  they  related/ to  the  vicar,  had  been  acted 
^^^^'       since  the  filing  of  the  tiU  in  1812." 


The  Quuir         The  retum  concluded :   "  Wherefore  we  the  sai»^ 

T. 

Tithe  Commu-  Tithe  Commissioners  "  &c,  "  considering  that  the 

flOVXES. 

decrees  established  the  principle  that  the  tithes  of  lami 


and  wool  arising  in  the  said  parish  were  payable  to 
-vicar  thereof  in  kind,  and  that  neither  the  rector  n 
any  other  person  whatspevcr,  other  than  the  vicar,  h 
ever  any  title  to  the  said  tithes  of  lambs  and  wool, 
because  we  considered  that  the  said  decree  establisI^K^ 
the  principle  that  the  said  agreement  of  1697,  so  far 
it  related  to  the  vicar,  and  the  said  other  agreemex^^^ 
were  thenceforth  to  be  treated  as  null  and  void  to 
intents  and  purposes,  have  not  confirmed**  &c  (statS^^ 
non-compliance  with  the  several  directions  of  the  wri'fc    __ 

Demurrer,  assigning  numerous  causes.  The  m^^ 
terial  questions  will  appear  suffidently  by  the  judgmezr^^ 
of  the  Court.    Joinder. 

The  demurrer  was  argued  in  Michaelmas  vacation, 
November  8th  and  Uth,  1848  (a). 

Whitehurst,  for  the  Crown,  contended:  First:  that 
the  decree  in  equity  of  1817  was  not  (as  would  be 
argued  on  the  other  side)  a  decision  ''by  competent 
authority,**  and  obligatory  on  the  Commissioners,  under 
Stat.  6  &  7  fl^.  4.  c,  71.  *.  44.:  but  that,  if  it  were 
so,  they  still  ought  to  determine  the  questions  men- 
tioned in  the  mandatory  part  of  the  writ,  though  they 
should  do  so  in  mere  accordance  with  the  decree.  The 
result  of  the  case  makes  a  further  report  on  this  point 
unnecessary. 

Secondly:  assuming  that  the  agreement  of  1697  was 

(a)  Before  Lord  Denman  C.  J.,  Coferidge,  Wighlman  and  Erie  Ja. 
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finally  invalid  (not  being  by  deed,  the  ordinary  not  Qm««»''  Bench. 

party^  and  several  of  the  parties  being  infants),  1^ 

contended  that,  in  justice,  and  in  furtherance  of  "«Q^"»*" 
objects  of  Btat  6  &  7  W.  4.  c.  71.,  the  agreement  ^™*^^" 
^lit  to  be  confirmed  under  the  power  given  by  stat 
6  Viet  c.  54.  s.  7. ;  and  he  cited  Thorpe  v.  Plow^ 
(a)  and  Plowden  v.  Thorpe  (b).  And,  further,  he 
ooxiiended  that,  if  this  view  were  correct,  the  em- 
-po^ivering  words  of  stat.  5  &  6  Vict  c.  54.  s.  7.  must 

.—  ■ax 

Teid  aa  imperative;  Roles  v.  Rosewett^c),  Hardy  v. 

(d).  Rex  V.  Barlow  (e).  Rex  v.  The  Steward,  Sfc. 

eyf  Rwoering  aiie  Bower  {g)y  Rex  v.   The  Mayor  and 

^urati  of  Hastings  (A),  BackwelTs  Case  (i),  Regina  v. 

fi^  Saviour* Sf   Southwark  (A) :   and  the   Court  would, 

for  the  public  benefit,  make  the  requisition  effectual, 

by  mandamus ;  Rex  v.  Tlie  Severn  and  Wye  Railway 

^^pany  (/)• 

Peacock,  contri.  Even  if  the  words  of  stat  5  & 
"  ^»cfc  c.  54.  *.  7.  be  compulsory,  the  Commissioners 
™v©  in  alternative,  namely,  to  confirm  the  agreement 
M  loade,  or  to  confirm  it  with  an  award  making  the 
equivalent  for  tithe  &c.  more  equitable.  This  man- 
danaus  requires  them  absolutely  to  confirm.  [Cfc/e- 
ridge  J.  If  they  confirmed  with  an  award  of  additional 
compensation,  would  not  that  be  an  obedience  to  the 
trnt  ?]  They  are  empowered  to  confirm,  if  they  think 
the  equivalent  a  fair  one ;  if  they  do  not,  power  is  given 


(«)  14  M.  tr  jr.  52a  (b)  1  Cl^  Fin,  137. 

(c)  ST.  R.  538.  (rf)  5  T.  R.  540.  636. 

(0  S  SaUc.  609.  (g)  5  B.  i  Aid.  691. 

(*)  SB.^jiUL  692.,  note  (a).  (i)  1  Vem,  152. 

(*)  1  J.i  E.  925.  (0  2B.i[AUL  6Ae. 
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1849. 
! provisions  so  worded  cannot  be  held  compulsory : 


The  Quini     ujany  practical  difficulties  would  arise  from  allowing  1 
TrhsCokkis-  effect  to  them  in  a  case  like  tiie  present    (He  then 

cussed  these  with  reference  to  the  facts  shewn  on 
pleadings.)  Under  stat.  6  &  7  ^.  4.  c.  71.  s.  45.,  wl 
renders  it ''  lawful "  for  the  Commissioners  to  detemi 
matters  that  hinder  the  making  of  an  award,  L 
Abinger  was  of  opinion  that  they  had  a  discretion 
proceed  or  not;  WethereU  y.  Weighill  (a);  and  e 
5  &  6  Vict  c.  54.  s,  7.  must  be  construed  in  the  a 
manner.  The  return  shews  a  clear  adjudication  u 
the  right  in  the  suits  of  1819,  1821,  after  whia 
is  impossible  to  demand  that  the  old  agreement  shi 
be  confirmed. 

If,  upon  this  point  alone,  the  writ  cannot  l^all^ 
enforced,  it  is  void  altogether.  The  Court  can  m< 
the  rule  for  a  mandamus,  but  not  the  writ  itself;  A 
The  Church  Trustees  of  St  Pancras  (b).  The  a 
rule  was  acted  upon  in  York  and  North  Midland  R 
way  Company  v.  The  Queen  (c),  on  the  prosecution 

(a)  3  r.  j-  CoU,  Exch.  Eg.  243.  (6)  3  A.  if  EJ 

(c)  Exchequer  Chamber^  Trinity  Vacation  {June  13th)  1846.  A  n 
damus  had  issued  to  the  Company,  founded  on  a  clause  in  tbdr  tpt 
Act  (6  &  7  T.  4.  &  Ixxxi.,  local  and  personal,  public)  which  required  t 
to  make  proper  watering  places  for  cattle  in  all  cases  where,  bj  meai 
the  railway,  the  cattle  of  neighbouring  land-owners  should  be  depr 
of  access  to  their  ancient  watering  places  ;  and  to  supply  the  same  s 
times  with  water.  The  writ  recited  that  by  means  of  the  ndlwaji 
ancient  watering  places  on  certain  specified  closes  had  been  made  i 
cessible  to  the  cattle  of  the  land-owners ;  and  it  commanded  the  Com] 
to  make  scTeral  new  watering  places  on  certain  specified  portions  res| 
ively  of  the  said  closes  (as  they  had  been  requested  to  do  by  the  o^ 
and  occupiers  of  the  said  doses),  and  to  supply  the  same,  when  mad 
all  times  with  water.  On  return,  traverse  and  demurrer,  the  Com 
Queen's  Bench,  in  Trinity  tenn  {June  Sd)  1845,  awarded  a  pcremf 
mandamus.      Error  was  brought  in  the  Exchequer  Chamber:  and 


XIIL  VICTORIA.  478 

Sir  WUJiam  Mardaunt  Milnery  Bart.      A  peremptory  Q»eenU  Bench. 

1849. 
mandamus  must  be  in  the  same  form  as  the  mandamus  * 

originally  awarded;  Mayor  of  London  v.  The  Queen  (a).     ^®  ^''■■* 

TiTHK  C0KMI8- 


ffhiiehurst,  in  reply,  suggested  that  the  rule  might 
be  di£ferent  where  the  writ  related  to  distinct  and 
separable  subject  matters ;  and  he  referred  to  Regina  v. 
^^  and  Greenwood (b).  \Coleridge  J.  mentioned  Rex 
V-  The  City  of  Chester  (c).] 

Cur.  advt  vuU» 

(^I^BBiDGE  J.  now  delivered  judgment. 

"^^i^  was  a  mandamus  to  the  Tithe  Commissioners : 

^d  the  case  was  argued,  upon  a  demurrer  to  the  re- 

^^>   before  Lord  Denman  C.  J.,  my  brothers  fFtgltt" 

*^*'*  and  Erie,  and  myself,  in  Michaelmas  term  1848* 

y  the  writ  the  defendants  were  commanded:    1.  To 

^i^rm  tertain  agreements  hereinafter  mentioned.    2. 

^  decide  certain  pending  suits.    3.  To  decide  whether 

^^^tain  lands  in  Hale  Magna,  in  the  writ  called  New 

*^clo8ed  lands,  were  discharged  from  payment  of  great 

^^ko  and  the  tithe  of  lambs  and  wool,  and  from  the 

f^y nient  of  all  tithe  to  the  vicar,  by  a  modus  or  annual 


uowKag. 


>%as  there  argued  in  Batter  vacation  {May  9th)  1846,  before  Tindal 
*  '^- »  Maule^  Cresswell  and  Erie  Js.,  and  Parke,  Rolfs  and  Piatt  Bs.    The 


***t  (on  June  ISlb,  1846)  rcTcrsed  tlie  judgment,  holding  that  the  Act, 
*^  obliged  the  Company  to  provide  some  watering  place  or  places  where 
^  a&dent  ones  had  been  cut  off,  did  not  necessarily  require  them  to  make 


locfa  places  in  the  closes  of  individual  proprietors ;  and  it  did  not 
m  this  case  that  one  might  not  have  been  suflScient.     They  there- 
field  the  mandamua  void,  aa  commanding  one  thing  which  the  statute 
W)t  eojoio. 

^Q  the  argument  above  reported,  the  case  was  cited  from  15  Imw  J. 
^-    £379.  Q.B. 

<«)  13  Q.  B.  so.  41.  (*)  Bail  Court,  2  Dowl  N.  8.  361.  374. 

Cc)5Jtfbdia 
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Volume  XI F.    payment  of  l^d,  per  acre,  or  otherwise.    4.  To  demde 
*_  whether  certain  lands^  in  the  writ  called  Old  indoeed 


The  QuKiN     lands,  were  discharged  from  the  payment  of  all  great 
TiTH«  CoMMis-  tithes  and  the  tithes  of  lambs  and  wool  by  a  modus  or 

IIOMIRS. 

annual  payment  of  Is.  per  acre,  and  from  the  payment 
of  all  tithe  to  the  -vicar  by  the  said  modus  or  annual 
payment  of  1^.  per  acre. 

The  return  admits  that  the  defendants  have  done 
neither  of  these  things ;  and  the  questions  substantially 
nused  on  the  argument  were,  whether  they  were 
under  the  circumstances  bound  to  do  all  these  things, 
and,  if  not  all,  but  only  one  or  more,  whether  the  writ, 
commanding  all,  could  be  sustained. 

The  first  point  (that  upon  the  agreements) 
upon  Stat  5  &  6  Vict  c.  64.  s.  7. :  and  the  question  k 
whether,  under  that  section,  the  Tithe  Commissionec^^^ 
are  bound  to  confirm  the  agreements  there  mentbn^^.^, 
or  have  a  discretion.     If  they  have  a  discretion,  tl^^^^y 
have  exercised  it  in  the  present  case,  and  we  could  z=:Bot 
interfere  with  their  decision.     Nor,  under  the  drca 
stances  stated  in  the  pleadings,  should  we  see  any 
son  to  differ  with  them.     Upon  the  construction  oft  :r^"® 


section  we  are  of  opinion  that,  in  the  cases  to  wluek  ^^^ 
applies^  the  Tithe  Commissioners  are  bound  to  act  uni  ^^ 
it,  and  must  confirm  according  to  its  provisions.    TtS-  ^ 
words  undoubtedly  are  only  empowering ;  but  it  h^^^^ 
been  so  often  decided  as  to  have  become  an  a^dom,  tha'-^^ 
in  public  statutes,  words  only  directory,  permissory 
enabling  may  have  a  compulsory  force  where  the  thin 
to  be  done  is  for  the  public  benefit  or  in  advancemeiC^^^ 
of  public  justice.     Now  we  cannot  but  see  that 
Legislature  has  considered  the  extinction  of  the  pa] 
ment  of  tithes  in  kind  by  an  equitable  commutation  L 
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l«nd  or  money  to  be  a  great  public  benefit ;  and  this  Qft^enU  jjench. 
■action  is  clearly  made  for  the  advancement  of  such 


^>cnefit:  it  supposes  the  case  of  an  agreement  for  the     ^*  Qokeh 
givbg  land,  or  money,  or  both,  instead  of  tithes  or    Tith«  Com. 

,  .     MXSIlOMKKt. 

glebe:  that  such  agreement  is  not  of  legal  validity; 
^iid  that  the  compensation  is  either  a  fair  equivalent  or 

Jiot:  in  the  former  case  it  empowers  the  Commis- 

• 

■lonen  simply  to  confirm;  in  the  latter,  to  confirm, 

^  also  to  award  a  rent  charge,  which  in  addition  may 

'''^e  up  a  fur  equivalent ;  and,  subject  to  these,  to 

^xtiogaish  the  right  to  the  tithe  in  kind,  or  the  glebe, 

or  any  other  rent  charge.     The  provision  for  the  case 

of  the  agreement  unfair  in  amount  appears  to  us  strong 

to  diew  that,  wherever  the  tithe  owner  and  tithe  payer 

^  come  to  such  agreement  as  the  section  contem- 

P*^>  which  would  be,  so  far  as  it  went,  in  accord- 

*^  with  the  general  policy  of  tithe  extinction,  the 

^'^^'fimisrioners   should  not  be  at  liberty  to  throw  it 

^lionj.  aside,  but  must  make  it  the  basis  of  their  own 

*^ttlement,  even  when,  standing  by  itself,  it  was  not 

^^  in  amount.      Assuminor  that  commutation  is  in 

^*^€lf  desirable,  in  the  case  of  any  particular  agreement 

^or  that  purpose  want  of  legal  validity  and  insufficiency 

^   value  would  be  the  only  objections ;  and  these,  in 

^^nfect,  the  statute  puts  out  of  the  way.     The  section 

^**eed  does  not  provide  for  the  possible  case  of  an 

"K^eement  which  gave  the  tithe  owner  too  much ;  but 

^'^y  well  have  thought  such  a  case  too  improbable  in 

^^t  to  make  it  necessary  to  provide  specially  for  it. 

Still  the  question  remains,  whether  the  agreements 
^  9.^]68tion,  both  or  either,  are  shewn  upon  the  plead- 
^8B  to  be  within  the  section.     To  ascertain  this  we  must 
^*^  to  the  writ  and  certain  parts  of  the  return. 
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entered  into  in  September  1697.     The  parties  to  it 

The  Quuv    ^Q  impropriator,  the  vicar  with  glebe,  the  lords 
TiTflE  Com-    certain  manors  in  the  parbh,  and  the  owners  of 
tab,  not  said  to  be  all  the  lands  m  the  parish: 


it  is,  first,  for  the  indosure  and  allotment  of 
uninclosed  lands,  which  the  allottees  were  seyeralljr 
hold  free  of  all  commons,   tithes  and  other  duties 
be  claimed  by  the  impropriator  or  the  vicar  or 
owner  of  land,  reserving  only  all  manorial 
quit-rents,  escheats  &a :  secondly,  that  It.  per  ann 
should  be  paid  to  the  impropriator  for  every  acre 
the   Old   inclosures    by  the  persons  therein  name^ 
Under  this  agreement  no  provision  appears  to 
been  made  for  the  vicarial  tithes,  except  as  to  thos^^^ 
of  the  New  inclosures:  and,  as  to  these,  the  wri 
states  that  a  plot  called  Preacher^s  Flat,  ocm 
somewhat  more  than  23  acres,  was  aUotted  to  thc^ 
vicar  in  lieu  of  all  tithes  payable  to  him  in  respeet^ 
of  the  New  inclosures,  and  also  in  lieu  of  his  righti^ 
of   common  over    them;    and  also  that  there  were^ 
further  allotted  to  hiaiffar  glebe^  other  plots  amounting:" 
to  somewhat  more  than  30  acres :  and  it  is  alleged  in 
the  writ,  but  denied  in  the  return,  that  both  these  al* 
lotments  the  then  vicar  and  his  successors  down  to  and 
including  the  present  incumbent  have  enjoyed  and  this 
last  still  enjoys.     This  is  the  first  agreement;   and 
under  it  it  is  alleged  and  not  denied  that  380  acres 
were  allotted  to  the  impropriator  as  such,  and  as  owner 
of  Old  inclosed  lands ;  and  that  other  portions  were  al- 
lotted to  the  other  parties  to  the  agreement,  which  al* 
lotments  have  remained  in  force  to  the  present  day.  But 
it  is  obvious  that  this  is  not,  nor  professes  to  be,  any 
agreement  in  respect  of  the  vicarial  tithes  generally: 


XIII.  VICTORIA.  477 

i^baterer  the  vicar^s  endowment  was  as  regarded  the  Q«««»'«  Beneh^ 

Old  inclosiires^  so  far  as  appears,  it  remained  unaffected. [ 

The  writ,  however,  goes  on  to  shew  that,  in  1707,  in  "^^  ^^^^ 
consequence  of  the  then  vicar's  dissatisfaction  with  the  t»h«  Com- 
agreement  of  1697,  a  second  agreement  was  come  to 
between  him  and  the  then  landowners  of  the  parish,  by 
^vrhidi  l^cf.  per  acre  an  all  the  lands  in  the  parish  was 
to  be  paid  to  him  in  respect  of  all  small  tithes  through- 
out the  parish ;  and  the  writ  alleges  that  this  payment 
was  made  and  accepted  down  to  1812. 

By  the  return  it  appears  that  the  present  vicar  was 
inducted  in  1796 ;  that  he  has  never  been  in  possession 
or  CBJoyed  the  profits  of  the  Preacher's  Plot;  and  that 
lie  recdved  the  \\d.  per  acre  in  lieu  of  small  tithes 
^bwn  to  1811  in  ignorance  of  the  origin  of  such  pay- 
ment: that,  as  soon  as  he  discovered  it,  he  gave  due 
iKitice  to  determine  it,  and  has  never  since  received  it ; 
tndst  the  time  of  giving  such  notice  he  also  offered, 
uid  18  now  willing,  to  give  up  any  land  which  he  held 
n^Kctt  of  small  tithes.     "  It  further  appears  ^  &c. 

Bis  Lordship  then  stated  the  proceedings  in  equity, 
^  ^  words  given,  antfi,  p.  468. ;  with  the  fact  stated 
w  the  return  that  neither  agreement,  so  far  as  they  re- 
lated to  the  vicar,  had  been  acted  upon  since  the  filing 
of  the  hai  in  1812. 

^pon  these    special    facts  we  have  to  determine 

whether  the  agreements  presented  to  the  notice  of  the 

Commiflsioners  in  1843  are  such  as  they  were  bound  to 

cxmfirm :  and  we  are  of  opinion  that  they  are  not.     It 

may  be  very  true,  as  argued,  that  the  decrees  in  the 

suits  between  the  vicar  and  occupiers  were  not  made  in 

such  suits,  or  between  such  parties,  as  to  bind  the  right; 

t&at  is  to  say,  they  could  not  have  been  receivable  as 

KK  2 
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evidence  to  that  effect  in  any  suit  in  which  the 
was  to  be  determined :  but  thej  were  still  facts  in 
case  very  material,  when  coupled  with  others,  to 
the  Commissioners  to  determine  whether  the  agreemc^ 
in  question  were  within  the  7th  section  of  the  states 
and  therefore  to  be  confirmed.     To  be  such,  they 
have  been  agreements  subsisting  in  fact,  requiring 
firmation  only  because  wanting  validity  in  law. 
the  evidence  was  that  for  thirty  years  before  the  stati:^^ 
passed  the  vicar  had  repudiated  them ;  which,  their  i 
gality  being  admitted,  he  had  then  a  dear  right  to 
(and  it  is  a  condition  of  their  coming  within  the  act 
all,  that  they  were  illegal) :  that,  when  he  insisted 
his  common  law  right,  the  only  defence  made  was 
the  footing  of  these  agreements :  that,  if  they  had 
valid,  that  defence  must  have  prevailed :  and  the  Coar<^ 
being  competent  to  entertain  the  question,  decided  fi 
the  account  and  against  the  agreements  :  that  the  i 
propriator,  who,  by  his  tenant  Dawson  (with  whom 
return  identifies  him),   had  stood  at  first  upon 
agreements,    then    acquiesced    in    the    decision, 
claimed  the  tithe  of  lambs  and  wool  as  against  the 
and  an  occupier,  which,  if  the  agreements  subsisted, 
could  not  have,  because  under  the  first  of  them  the  3^^ 
acres  and  the  Is.  per  acre  covered  clearly  all  the  titb^ 
of  every  kind  to  which  he  was  entitled :  and,  finally, 
that,  from  the  termination  of  the  suit,  there  had  been  a 
general  acquiescence   in  what  they  substantially  de- 
cided, and  an  abandonment  of  the  agreements.    We 
think  that  the  Commissioners  had  a  right  to  draw  the 
conclusion  which  they  did  from  these  facts,  that  the 
agreements  were  not  in  a  state  to  be  confirmed,  because 
not  in  fact  subsisting.    It  would  be  very  mischievous 
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to    hold  that,  every  illegal   agreement,  however  long  QwenU  Bench, 
sioce  abandoned,  and  not  set  aside  by  any  decree  only [__ 


not  insisted  on  in  any  suit  in  which  that  could 
conclusively  decided,  was  within  the  section,  and 
necessarily  to    be  confirmed    by  the   Commissioners. 
Ihe  reasonable  limitation  of  the  words  must  be  to  such 
agreements  as  were  being  acted  upon,  or  only  ques- 
tioned in  pending  suits,  at  the  time  the  commutation  of 
the  tithes  comes  under  the  consideration  of  the  Com- 
miBBioners. 

We  are  thus  brought  to  the  conclusion  that  the  writ 

is  bad  in  respect  of  one  of  the  matters  which  it  com- 

numds  to  be  done :  and  this  raises  the  second  question, 

whether  the  writ,  commanding  this  to  be  done  with 

<^er  things,  can  be  sustained.     One  mode  of  trying 

tlua  18  to  oonuder  whether  a  peremptory  writ  can  go  in 

any  other  form  than  that  of  the  first  writ :  if  not,  any 

tUng  wlubh  shows  that  the  writ  could  not  issue  per- 

cniptorily  in  its  present  form  is  a  suflScient  return  to  it 

lA  its  present  stage,  and  shews  that  it  ought  not  to 

^▼e  ksued  at  alL 

Upon  this  point  the  practice  appears  to  be  uniform, 

^  diere  must  be  no  variation  between  the  two  writs 

iKit  in  the  omission  in  the  record  to  call  on  the  defend- 

*Dti  to  shew  cause  why  they  should  not  obey,  and  in 

^  insertion  of  the  word  **  peremptory."     And  it  has 

oertnnly  been  well  understood  that  on  the  argument 

ftriannng  the  writ  the  rule  for  it  might  be  moulded  by 

tbe  Court,  but  that,  when  it  has  issued,  the  writ  itself 

cannot  be  altered.     In  Rex  v.  The  Church  Trustees  of 

St,  Fancras  (a)  ZA.Sf  E.^  reported  more  fully  in  5  Nevile 


The  QuuN 

V. 

Tithe  Com- 
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(«)  SA.ffE.  535.  S.C.S  Nev.  i  M.  S19. 

KK  8 


48Q  Q.  B.   MICHAELMAS  VACATION 

VohtmuXir.  Sf  Manninff,   this  distinction  was  fonnally  laid  do 
1__  and  acted  on.     There  was  a  writ  and  return^  and  < 


The  QuiiK    munrer  to  the  return :  the  writ  was  objected  to  as  cc 
TiTBi  Com-   manding  a  thing  to  be  done  at  such  time  and  place. 

MiaUOHXM.         , 

times  and  places,  as  auditors  might  appoint,  wbei 
the  only  duty  was  to  do  it  at  a  place  particularly  sp 
fied  in  the  local  act :  and  it  was  urged  that  the  i 
might  be  moulded  so  as  to  limit  the  command  to  1 
place.  But  the  Court  refused,  and  held  the  object 
fatal.  Lord  Denman  C.  J.  saying :  ^^  It  is  not  a  n 
but  the  writ  itself,  that  is  before  us.  We  must  enfo 
it  in  the  terms  in  which  it  has  issued,  or  not  at  a] 
My  brother  Patteson  says :  ^^  If  one  thing  only  is 
rected  by  the  mandamus,  and  that  is  against  the  act 
parliament,  it  would  be  a  dangerous  precedent  to  gn 
a  peremptory  mandamus  in  the  manner  suggeit 
We  should  be  remoulding  the  writ.  We  may  moi 
the  rule  for  a  mandamus,  but  not  the  writ  itself"  ( 
This  case  appears  to  determine  the  present.  Noth 
is  suggested  as  really  in  controversy  in  the  suits 
differences,  alleged  to  exist,  but  the  construction  of 
agreements,  and  the  right  to  have  them  confirmed :  1 
even  if  they  were  distinct,  the  principle  of  the  decif 
would  equally  apply :  the  writ  ought  not  to  have  iss 
in  its  present  form ;  and  we  cannot  enforce  it  in  1 
form :  it  might  lead  to  great  injustice  to  parties  i 
refuse  to  accede  to  a  demand  which  calls  on  them  tc 
several  things,  and  it  would  be  full  of  practical  inc 
venience,  if  the  Court  had  to  determine  under  vi 
circumstances  a  writ  shall  be  divisible,  what  part  c 
might  be  enforced,  and  what  not ;  which  it  must  d 

(a)  S  ^.  4-  i?,  54S,  543 
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tlie  iBmt  be  held  divisible  at  all :  whereas  there  is  no  Qtuen*s  Benek. 

hajndship  in  holding  that  the  prosecutor  must  be  careful  ^__ 

not  to  insist  on  more  in  the  first  instance  than  the  law 

-vr  ill  allow  him  to  enforce  in  the  end.    But,  at  all  events, 

-the  pomts  having  been  decided,  and  that  according  to 

the  practice  of  the  Court,  we  should  do  wrong  if  we 

were  to  adopt  any  other  course. 

This  makes  it  imnecessary  to  consider  the  remaining 
qaestioDS,  or  the  objections  in  form  to  parts  of  the  re- 
turn which  do  not  come  in  question  upon  the  point  on 
▼hich  we  decide.     Our  judgment,  therefore,  will  be  for 
the  defendants.     This  is  the  judgment  of  my  brothers 
^^htman,  Erie  and  myself. 

Judgment  for  defendants  (a). 

(*)  Xbe  above  case  was  referred  to,  on  the  lasl  point,  in  Begma  ▼. 
*^  ^dwdfy  ^  JUaneUjf  Canal  ^  Tramroad  Company,  argued  in  Hilary 
^•catioQ  (9th  F^rruary)  1849,  on  demurrer  to  the  return,  by  Pashley  in 
'"'Import  of  the  demurrer,  and  Gumey  contri  (before  Lord  Denman  C.  J., 
^'"'•BJi,  Coleridge  and  fyightman  Js.),  and  decided  in  the  Hilary  vacation 
^**<^bg,  February  26th,  1850;  when  Patleson  J.,  delivered^the  judgment 
^  •**  Court  as  follows : 

^Q*  ot^tion  to  this  writ  of  mandamus  appears  to  us  to  be  fatal, 

^^  U>  render  it  unnecessary  to  enter  into  other  points  which  were  raised 

^  tbe  argument.     The  writ  directs  the  defendants  to  reinstate,  repair 

^^  wiaulatn   the  railway.     Now,  so  far  as  the  direction  to  maintain 

^''^^  it  is  wrong,  for  it  would  extend  to  all  time  prospectively,  and  can- 

^^  have  been  refused  by   the  defendants.     Therefore,  in  Rex  v.  The 

^'^^rn  md    Wye  RaUway  Company  (2  B,  (f  AhL  646. )»  the  Court  re- 

'^'^^M  the  writ,  and  directed  the  rule  to  be  absolute  for  a  writ  of 

^^tidamus  to  reinstate  and  lay  down  again,  but  not  to  maintain,  the 

^^^'I'lrQsd.     We  cannot  now  alter  or  mould  the  writ ;  and,  if  we  were  to 

C^'^t  a  peremptory  writ  of  mandamus,  it  must  follow  the  language  of  the 

P'B'nt  writ,  and  direct  the  defendants  to  maintain.     This  point  we  de- 

^'^  vsry  lately  in  the  case  of  Begina  v.    Tithe   Commitsioners ;  and, 

u  there  be  any  doubt  upon  the  question,  that  doubt  must  be  resolved  by 

*  Couit  of  Error.     Judgment  for  defendants. 

^ilto  BegUM  yr.  Caledonian  Railway  Company,  \6  Q.*  B,\9, 
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Tw»day;         Thomas  Botjbke  Ricketts  and  Harriet  his  Wife 
^        *  *      against  William  Francis  Bentinck  Loftus. 

^  ,     .  A  CCOUNT  against  defendant,  as  bdliff,  according 

Declaration         X\,  °  ^ 

in  account  to  the  statutc  &c     The  declaration  charged  that, 

stated  that  i.,  /»  i  f 

by  deed  (which  whercas  heretofore,  and  before  the  commencement  of 

was  in  defend-  .  .  «/i  i      ^      ..   •■•.r^^  Trr»ti-  r    ^ 

ant*»  custody,      this  action,  to  Wit  on  26th  ^/>rt/  17  90y  fruliam  ZtOftus 

so  that  profert  '      :%    *       i.*      3  1*1*  r         1     •       j.\^ 

could  not  be  ^^^  sciscd  m  his  demesne  as  ot  tee  ot  and  m  the 
1^^ j*'j^^  ^^^j^^  manor,  lordship,  castles,  towns,  messuages,  cottages, 
uses  as  L,  lands,  hereditaments   and  premises   in   the   indenture 

should  appoint,  ,         '^ 

and,  in  default   hereinafter  next   mentioned  conveyed  as    hereinafter 

of  appointment, 

to  certain  spe-  mentioned ;  and,  being  so  seised,  afterwards,  to  wit 
were  stated  in  ou  the  day  and  year  last  aforesaid,  by  a  certain  in- 
andthat*L.died  dcnturc  of  bargain  and  sale,  made  between  WilUam 
pomUng*^  io/hi*  of  one  part  and  Arthur  Wolfe  and  John  Bern- 
whereby ^the  yj^^  ^f  ^^  Other  part,  the  day  and  year  last  afore- 
defauit  of  ap-    gaiJ  &c. :  the  declaration  then  alleged  a  bargain  and 

pointment  took 

effect,  under      sale  to  Wolfe  and  Beresfordy  for  a  year  from  the  day 

which  plaintiff 

and  defendant    beforc  the  date,  whereby,  and  by  force  of   the   sta- 

became  tenants  «//»\ii  i#»i. 

in  common.  tutc  &c  (of  uscs),  they  bccamc  possessed  for  the  sai 

limiutions&c.  term,  the  reversion  being  vested  in   William  Loftus^' 

SraUon%  *°^  afterwards,  to  wit  on  27th  April  1790,  while  Wolfe 

thi**w^**id'?  ^^^  Beresford  were,  so  possessed,  by  another  indenture 

come  such  te-  then  made  between  the  said  William  Loftus  of  the  first 

nants. 

The  declara-      part,    George    Marquis    Townshend   and    The    Right 

tion  went  on  to 

allege  that  defendant  received  the  rents  and  profits,  and  ought  as  bailiff  to  have  rendered 

an  account  of  what  he  received  more  than  his  share,  but  had  not  rendered  such  account. 

The  plea  set  out  the  deed,  which  appeared  to  be  to  the  eflect  stated  in  the  declaration  ; 
and  it  alleged  that  L,  did  appoint,  setting  out  the  appointment,  which  shewed  that  plaintiff 
and  defendant  were  not  tenants  in  common.     The  plea  concluded  with  a  Terification. 

Held,  on  special  demurrer,  a  good  plea  ;  for  that  the  fact  of  this  appointment  ought  not 
to  have  been  pleaded  us  a  traverse  of  the  allegation  of  non-appointment,  such  allegation 
ill  the  count  being  unnecessary ;  and  that,  even  if  such  allegation  had  been  necessary,  it 
was  still  necessary  for  the  plea  to  set  out  the  appointment,  in  order  to  shew  its  effect. 
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-honourable  Lady  Elizabeth  Townshend  of  the  second   Qtum''  Bench. 

.           1649. 
J^rt,  the  sud  A*  Wolfe  and  J.  Beresford  of  the  third  1_ 

P^  Wmam  Henry  Cavendish  Duke  of  Portland  and       R«««tt8 

*4e  jRight  Honourable  JbAn    Totonshend  (commonly       Lorrw. 

^ied  Lord  John  Townshend)  of  the  fourth  part^  the 

•fi^ht   Honourable   Frederick   Townshend  (commonly 

^^led  Lord  Frederick  Townshend)  and  William  Henry 

f^^^^y^dish  Bentinek  Marquis  of  Titchfield  of  the  fifth 

P**^    and  the  said  Lord  F.  Townshend  and  J.  Wolfe 

■^^Q^ixire  of  the  sixth  part  (which  said  indenture^  not 

*^®i^g  in  the  custody,  controul  or  possession  of  plain- 

*^fi^»    but  in  the  custody,  &c.  of  defendant,  plaintifls 

caim^  bring  here  into  Court,  the  date  whereof  is  the 

^^y    and  year  last  aforesaid),  the  said  William  Loftus^ 

fo^    the  considerations  therein  mentioned,  did  grant, 

on,  sell,  alien,  release  and  confirm  to  the  said  A. 

^<ot/e  and  J.  Beresford^  and  their  heirs,  the  said  manor, 

lOT^dsbip,  &a  and  premises,  so  in  and  by  the  said  last 

'mentioned  indenture  bargained  &c. :  to  have  and  to 

^old.  the  same  to  them,  Wolfe  and  Beresford,  and  their 

lieirB,  to  the  use  of  the  said  William  Loftus  and  his 

\ieiT8  till  a  certain  intended  marriage  between  him  and 

lihe  said  Lady  Elizabeth  Townshend  should  be  had ;  and, 

unmediately  after  the  solemnization  thereof,  to  the  use 

of  the  said  William  Loftus  for  and  during  his  natural 

*"*^>  &c  (limitation  to  preserve  contingent  remainders) ; 

•'^  subject  to  and  after  various  other  uses  (all  of  which 

^  been  detennined  and  satisfied  before  the  receipt  of 

^  i^ts  and  profits  by  defendant  as  hereinafter  men- 

^i^'^^),  as  to,  for  and  concerning  the  said  manor,  lord- 

^P)  &C,  and  premises,  to  the  use  of  Henry  Loftus^ 

ff^BHam  Francis  Bentinek  Loftus,  Mary  Ann  Loftus, 

tb6  Slid  Harriet,  the  now  plaintiff,  then  Harriet  Loftus, 
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and  Frances  Mary  Loftusy  the  sons  and  daughten  i 

the  said   JVilliam  Loftua  by   Margaret  his   late  wif 

deceased,  for  such  estate  and  estates,  and  in  such  par* 

shares  and  proportions,  manner  and  forms,  as  the  sc 

William  Loftus  should  from  time  to  time,  bj  any  d^ 

and  deeds,  writing  or  writings,  to  be  by  him  sealed  s 

delivered  in  the  presence  of  and  attested  by  tw(^ 

more  credible  witnesses,  with  or  without  power  of 

vocation,  or  by  his  last  will  and  testament  in  writl 

to  be  by  him  signed,  sealed,  published  and  declarer: 

the  presence  of  and  attested  by  three  or  more  cred 

witnesses,  direct,  limit,  give,  devise  or  appoint  oi 

concerning  the  said  manor,  lordship,  &c.  and  prenxL 

or  any  part  or  parts  thereof;  and,  for  want  or  in 

fault  of  such  direction,  limitation,  gift,  devise  or  appoE 

ment,  and  subject  to  any  such  direction,  &c,  as  shois 

at  any  time  or  times,  be  so  made  or  given,  when  the  stf 

should  not  be  a  complete  and  absolute  direction,  &^ 

or  complete  and  absolute  directions,  limitations,  gif)i 

devises  or  appointments,  of  the  whole  of  the  said  mano 

lordship,  &c  and  premises,  hereinbefore  mentioned^ 

have  been  granted  and  released,  or  of  the  whole  of  tl 

premises  in  such  directions,  limitations,  &c.,  respc 

tively  to  be  comprised,  or  of  the  whole  and  absok 

estate    or   interest  therein,   respectively,   and   as  a 

when  any  estate  or  interest  so  to  be  directed,  limits 

given,  devised  or  appointed   therein,   or  in  any  p 

thereof,  should  respectively  end  and  determine,  then 

the  use  of  the  said  W.  F.  B.  Loftus,  M.  A.  Loft 

Harriet  Loftus  and  F.  M.  Loftus,  equally  to  be  divic 

between  or  among  them,  share  and  share  alike,  and 

take  the  same  as  tenants  in  common,  and  not  as  jo 

tenants,  and  the  several  heirs  of  the  bodies  of  the  si 
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IF.F.  B.  Loftus^  M.  A.  LoftiUy  Harriet  Jjiftus  and   Q^^eetCs  Ben^k. 
F.  M.  LoftuSi  respectiyely  lawfully  issuing;  and,  in        ' 
case  of  the  death  of  any  of  them,  and  failure  of  issue      Kicuttb 
of  his,  her  or  their  body  or  bodies  respectively  issuing,       Lorru% 
then,  83  well  the  original  part  and  share  of  him,  her 
or   them  so  dying,  and  of  whom  there  should  be  a 
failure  of  issue  as  aforesaid,  as  abo  such  other  parts 
and  shares  as  should  or  might  vest  in  any  of  them, 
the   said    W.  F.  B.  Loftus,    M.    A.  Loftus,  Harriet 
Loftus  and  F.  M.  Loftus,  by  way  of  survivorship  or 
accruer  upon  the   death  and  failure  of  issue  of  any 
other  of  them,  the  said  fF.  F.  B.  Loftus,  M.  A.  Loftus, 
Slarriet  Loftus  and  F.  M.  Loftus,  should,  from  time 
to    time,  as  often  as  it  should  so  happen,  go,  remain 
*«id  enure  to  the  use  of  the  survivors  or  survivor  of 
^eiKi^  equally  to  be  divided  between  and  amongst 
tii^iii^  share  and  share  alike,  and  to  take  the  same,  if 
more  than  one  such  survivor,  as  tenants  in  common 
not .  as  joint  tenants,  and  the  heirs  of  the  bodies 
body  of  such  survivors  and  survivor  lawfully  is* 


-And  it  was  further  provided  and  declared  that  it 
^W>i]ld  and  might  be  lawful  to  and  for  the  said  JV. 
I,  from  time  to  time,  and  at  all  times,  during  his 
by  any  deed  or  deeds  in  writing  to  be  by  him 
^teaJed  and  delivered  in  the  presence  of  and  attested 
^y  two  or  more  credible  witnesses,  to  grant,  demise, 
^^^t  or  appoint  all  or  any  of  the  said  manor,  lordship, 
^  and  premises,  or  any  of  them,  or  any  part  or  parcel 
^  them,  to  any  person  or  persons,  his,  her  or  their  ex- 
^ters,  administrators  and  assigns,  for  any  term  or  terms 
^  7ean,  upon  trust,  by  sale  or  mortgage  of  the  siud 
'^^  and  premises  so  to  be.  granted,  limited  &c.,  for  all 
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or  any  part  of  such  term  or  termsj  or  out  of  the  rents 
.  and  profits  thereof^  or  otherwise  as  to  the  trustees^  in 
whom  such  term  or  terms  should  be  respectively  vested, 
should  seem  meet,  to  raise  and  buy  any  sum  or  sums 
of  money  for  the  better  advancement  in  the   world 
and  preferment  in  marriage  of  the  said  Henry  Lqftut, 
W.  F.  B.  Loftusy   M.  A.  Loftus,   Harriet  Loftus  and 
F.  M.  Loftusy   the  sons  and  daughters  of  the   said 
JVilliam  Loftus  by  the  said  Margaret  his  late  wife, 
deceased,  or  any  or  either  of  them,  to  be  raised  and 
paid  at  such  times,  and  with,  under  and  subject  to 
such  provisoes,  conditions,  and  limitations  over,  such 
limitations  over  being  for  the  benefit  of  some  or  one 
of  such  children,  as  in  and  by  such  deed  or  deeds, 
to  be  sealed  and  delivered  and  attested  as  aforesaid, 
should  be  directed,  declared  or  expressed  of  or  con- 
cerning the  same,  so  as,  in  each  of  the  sud  several 
grants,  demises,  limitations  or  appointments,  respect- 
ively, there  should  be  inserted  clauses,  &c. :  indem- 
nifying trustees,  and  for  determining  terms  when  trusts 
should  be  satisfied  and  at  an  end.     As  by  the  said 
indenture,  &c. 

Averment,  that  the  said  intended  marriage  between 
the  said  W.  Loftus  and  Lady  Elizabeth  Townshend, 
after  the  making  of  the  last  mentioned  indenture,  to 
wit  on  &c.,  was  had  and  solemnized,  and  that  after- 
wards, and  in  the  lifetime  of  the  said  William  Loftus^ 
the  said  plaintiff  Thomas  Bourke  Richetts,  to  wit  on 
&c.,  took  to  wife  the  said  Harriet  Loftus;  and  the 
said  Mary  Ann  Loftus  and  Frances  Mary  Lofhu^  after 
the  execution  of  the  said  deeds,  and  in  the  lifetime  of 
the  said  William  Loftusy  to  wit  on  &a,  did,  and  each 
of  them  did,  depart  this  life  without  leaving  any  heir 
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^keirs  of  their  or  either  of  their  bodies  lawfully  issuing.    Qtuen^s  Bench. 

A                                                                                 .         1849. 
-And  that  the  said  William  Loftus,  afterwards,  to  wit   1__ 

Ofl  15th  July  1831,  departed  this  life  without  having       Bic««m 
^^uwle  any  such  direction,  Umitation,  gift,  devise  or  ap-       Lortoi. 
PtMntment  as  in  the  said  indenture  and  hereinbefore 
•lUeiitimied,  and  without  having  made  any  valid  grant, 
^ezniae,  limitation  or  appointment  under  or  by  virtue 
of    the  said  proviso.     And  that  the  said   fF.  F.  B. 
^^i/^M€s,  the  now  defendant,  and  the  said  Harriet  sur- 
▼i^v'^il  him :  whereupon  and  whereby  the  pluntiffs  were 
\,  in  right  of  the  said  Harriet,  in  their  demesne 
fee  tail,  that  is  to  say  to  them  and  the  heirs 
of    tbe  body  of  the  said  Harriet  lawfully  issuing,  of  a 
^v^at  part,  that 'is  to  say  one  undivided  moiety,  of  the 
manor,  lordship,  &c  and  premises,  as  tenants  in 
thereof  with  the  defendant.    And  defendant, 
Cot    a  long  space  of  time  after  the  sud  marriage,  to 
"^vri^    from  thence  hitherto,  held  the  said  manor,  lord- 
i^Pj  &C.  and  premises,  together  with  the  plaintiffs, 
««  tenants  in  common  as  aforesaid :  and  defendant  had 
>^9  during  all  that  time,  the  care  and  management 
^  the  whole  of  the  said  manor,   lordship  &c.,  and 
premiaes,  and  took  the  rents,  issues  and  profits  thereof. 
^7  reason  whereof,  and  according  to  the  statute  in 
tAat  Case  &c,  it  became  and  was  the  duty  of  defendant, 
^  '^i^liff  of  the  plaintiffs  in  right  of  the  said  Harriet 
^'  ^bat  be  received  more  than  his  just  share  thereof, 
to  r^xijgf  1^  reasonable  account  thereof  to  the  plaintiffii, 
&nd    their  share  thereof,  according  to  the  form  of  the 
statute   jp^      And,  although  defendant,    during  the 
tisa^  aforesaid,  received  more  than  his  just  share  of  the 
tetits,  issues  and  profits  of  the  said  manor,  lordship, 
fr^  and  preouses,  and  pliuntiff 's  share  thereof,  that  is  to 
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•  ViUvme  XIV.   say,  the  whole  of  the  rents,  iesaes  and  profits  of  •fcT! 
■  said  manor,  lordship  &c.,  and  premises  :  yet  defends^j^ 

RicKiTTs  though  he  was  afterwards,  to  wit  on  &e.,  requested 
tonus.  the  plaintifis  so  to  do,  has  not  yet  rendered  a  reason 
account  to  plaintiffs  of  the  siud  rents,  &c.,  so  receive 
aforesaid,  or  either  of  them,  or  any  part  thereof,  o 
the  sfdd  share  of  the  plaintiffs,  or  any  part  the 
but  has  hitherto  wholly  neglected  and  refused  so 
do :  contrary  to  the  form  of  the  statute  &c. 

Plea  3.  That  true  it  is  that,  after  the  making  of 
indenture  first  mentioned,  and  while  Wolfe  and  Ber"^"^ 
ford  were  so  possessed  of  the  term,  and  the  reveni 
remained  in  William  Loftus,  to  wit  on  27th  April  17 
the  said  indenture  of  release  was  made,  as  in 
declaration  mentioned;   and  that  the  last  mentiom 
indenture  is  not  in  the  custody,  &c.  of  plaintiffi,  \sC^ 
in  the  custody,  &c.  of  defendant ;  and  defendant  no^^ 
brings  into  Court  here  the  last  mentioned  indentur^^ 
which  is  in  the  words  and  figures  following,  that  is  t^ 
say :  "  This  indenture  ^  &c.    (The  indenture  was  se  "^ 
out  verbatim ;  but  it  was  not  suggested  that  the  effec£^ 
was  not  accurately  stated  in  the  declaration,  so  far  a^ 
respects  the  present  question.)    That  WiUiam  Lofhu^ 
in  his  lifetime,  to  wit  on  20th  July  1804,  in  pursuance, 
fulfilment  and  execution  of  the  proviso  in  the  indenture 
of  release  &c. :  the  plea  then  set  out  an  appointment 
of  the  said  manor,  lordship,  &c.  and  premises  to  Arthur 
French  and  Charles  Lucas  Edridffe,  for  a  term  of  one 
thousand  years  from  the  decease  of  William  Loftus,  in 
trust,  by  sale  or  mortgage,  to  raise  money  to  a  certain 
amount,  to  be  applied  as  therein  mentioned.      That 
afterwards,  to  wit  on  15th  July  1831,  William  Loftus 
died,  from  which  time  French  and  Edridge  were  pos- 
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Bcased  for  the  term ;  the  trusts  whereof  have  not  been  Qveen't  Bench. 

satisfied.    And  defendant  .fiirther  says  that  the  said 1 .: 

Wffiflm  LoJiuSf  by  such  appointment  so  by  him  in  his  R««itt8 
lifetime  in  and  by  the  said  indenture  made  to  the  said  Lorros. 
-^  French  and  C.  L.  Edridge  as  aforessud,  did  make  a 
"Valid  appointment  under  and  by  virtue  of  the  power 
in  the  said  proviso  in  the  said  indenture  of  release  or 
settlement  contained,  and  in  the  said  declaration  in 
tfaat  behalf  mentioned.    Verification* 

flea  4.  That,  after  the  making  of  the  indenture  of 
^leaaei  which  was  and  is  in  the  words  and  figures 
^   in  the  third  plea  set  out,  and  after  the  marriage 
'^tween  WUUam  Loftus  and  Lady  Elizabeth  Towns- 
k^^ui  hm]  \)een  solemnized  as  in  the  declaration  men- 
tioned, and  in  the  lifetime  of  William  Loftus,  to  wit 
OJ^  6th  April  1823,  the  said  Henry  Loftus,  in  the  last 
^^utioned  indenture  mentioned,  did  depart  this  life. 
-I^hat  WiUiam  Loftus,  since  deceased,  in  his  lifetime, 
afterwards,  and  after  the  making  of  the  last  mentioned 
"^sidcnture,  and  after  his  marriage  with  Lady  Elizabeth 
Ttnonshendy  and  after  the  decease  of  Henry  Loftus,  and 
^er  the  plaintiff   T.  B.  Ricketts  had  taken  to  wife 
the  Bsdd  Harriet  Loftus,  and  after  the  respective  deaths 
of  the  said  Mary  Anne  Loftus  and  Frances  Mary 
I^ffhu,  to  wit  on  15th  July  1831,  in  pursuance  and 
^eeution  of  the  said  power  of  appointment  in  and  by 
the  last  mentioned  indenture  reserved  to  him,  William 
I^((ftui,  did,  by  his  last  will  and  testament  in  writing 
hy  him  signed,  &c.  (stating  performance  of  the  specified 
leqaiaites),  appoint  the  sidd  manor,  lordship,  &c.  and 
premises,  and   every  part  thereof,  with   the  appur- 
tenances  to   the   ^ame    belonging,    but   subject  and 
without  prejudice  to  the  trusts  of  a  certain  term  of 
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one  thousand  years  limited  and  created  in  the  said 
manors  and  hereditaments  by  the  said  deed  of  appoint- 
ment bearing  date  20th  July  ISCM,  in  the  third  plea 
mentioned,  to  the  use>  intent,  and  purpose,  &c  (the 
limitations  of  the  will  were  then  set  out,  giving  an 
annual  rent  charge  of  100/.  to  the  plaintiff  Harriet 
for  life,  and,  subject  thereto,  appointing  the  manor, 
lands  and  hereditaments  to  the  use  of  defendant  in  fee): 
such  appointment,  so  by  William  Loftm,  in  Ids  life- 
time,  in  and  by  his  said  lost  will  and  testament,  made 
as  aforesaid,  being  such  appointment  as,  in  and  by 
the  said  indenture  above  set  out,  the  said  W.  Lofhrn 
was  authorised  and  empowered  to  make  and  execute 
Averment,  that  the  said  W.  Loftm  afterwards,  to  w^ 
on  15th  July  1831,  died  without  altering  his  said  wi^ 
as  to  the  said  appointment     Verification. 

Special  demurrer  to  both  pleas,  as^gning  (amo^ 
others)  the  causes  afterwards  insisted  upon  in  arg  -n 
ment.     Joinder. 

The  demurrer  was  argued  in  last  term  (a)  and  thi 
vacation  {b). 


fViHes,  for  the  plaintiff.  One  question,  which  thia 
demurrer  raises,  is  of  substance ;  namely,  whether  either 
of  the  appointments  set  out  in  the  third  and  fourth 
pleas  be  valid.  That  point  has  already  been  decided  in 
the  affirmative,  as  to  both,  in  Ricketts  v.  Loftus  (c),  by 
Alderson  and  Rolfe  Bs.,  on  the  Equity  side  of  the  Ex- 
chequer.    If  the  Court  will  entertain  the  question,  it 


(a)  Novetnber  20tli :  before  Coleridse,  IFightman  and  Erie  Js. 
(A)  December  5th :  before  Patteio.i,  Coleridge  and  Erie  Js.    Coleridge  J. 
\e(i  the  Court  towards  the  close  of  the  argument, 
(c)  4  r.  ^  CoU,  Exch.  Eq.  519. 
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18  proposed  to  dispate  the  propriety  of  that  decision.  Queen'i  Bench. 

[ColeT'iJffe  J.  As  that  point  has  been  decided  by  a  Court  * 

of  coordinate  jurisdiction^  and  you  can  go  into  error  upon      R'c«"t« 

that  decision,  we  think  we  ought  not  to  hear  the  point       liorxos. 

aigoed.]    Then,  as  to  the  form  of  the  pleas :  if  the  deed 

8^  QfQt  in  the  third  plea,  and  referred  to  in  the  fourth, 

Tary  in  effect  from  the  deed  recited  in  the  deckration, 

^  pleas  ought  to  have  been  in  the  form  of  a  traverse* 

•^gain,  as  to  the  appointments  alleged  in  these  pleas. 

•"^e  declaration  sets  out  a  state  of  facts  negativing  any 

appointment  by  William  LqftuSy  and  deducing,  from 

^  &et8,  and  the  absence  of  appointment,  an  interest 

^  the  phuntiffs  and  defendant  which  is  substantively 

*ll^ged.    The  pleas  allege  appointments,  so  as  to  shew 

"■^  interest  not  consistent  with  that  alleged  in  the  decla- 

latioiL    That  is  a  traverse  of  a  conclusion  of  law« 

fintf  further,  the  execution  of  the  appointments  being 

iiuxnisistent  in  fact  with  the  necessary  allegation  in  the 

^odaiation  that  there  was  no  appointment,  each  plea  is 

^  effect  an  argumentative  traverse ;  the  pleas  should 

we  concluded  to  the  country.    If  it  was  necessary  to 

pl^  the  particular  effect  of  the  appointments,  that 

^^^  have  been  done  with  an  absque  hoc 

f^oeocky  contr&.    The  deed,  as  set  out,  does  not  vary 
JB  efect  from  that  recited  in  the  declaration :  the  plea 
nwely  giyes  it  more  fully.     There  could  therefore  be 
no  tntverse  as  to  this.     As  to  the  allegations  of  the  ap- 
poiotments.     The  declaration,  upon  the  facts  therein 
stated,  deduces  the  tide  correctly.     The  pleas  do  not 
dispute  that  conclusion  of  law.      They  do,  however, 
shew  other  facts  which,  by  way  of  confession  and  avoid- 
ance, destroy  the  effect  of  the  facts  alleged  in  the  decla- 
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ration.  And  the  facts  bo  shewn  in  the  pleas  are  in  the  ^ 
nature  of  new  facts :  because,  although  the  dedaratkm  ^ 
does  negative  the  fact  of  the  appointment,  that  was  nn-«». 
necessary  and  premature ;  and  the  defendant  could  no^^^ 
answer  by  denying  that  W.  Loftus  had  made  no  appointxa 
ment ;  he  was  bound  to  shew  aflBurmatively  what  is  thv^ 
appointment  on  which  he  relies.  There  might  well 
an  appointment  not  destroying  the  interest  which 
declaration  sets  up.  If  a  declaration  allq^  that  A*  irm  ^ 
seised  in  fee,  and  then  goes  on  to  aver  that  he  di^^ 
seised,  the  plea  cannot  traverse  the  dying  sdsed,  b^c: 
must  shew  how  the  estate  determined  in  A's  lifetmo^c 
So,  if  the  declaration  stated  that  A.  devised,  and 
without  revoking  his  devise,  a  simple  traverse  of 
having  died  without  revoking  would  be  demurrable. 
Powell  V.  Bradbury  (a)  the  declaration  chaiged  that 
defendants  wrongfully  and  without  reasonable  oause 
missed  plaintiff;  the  plea  was  that  they  did  not  disauui 
him  wrongfully  and  without  reasonable  oauset  ^ 
manner  &c.:  and  it  was  held  that  this  put  in  ma0 
merely  the  fact  of  the  dismissal :  the  plea  ought  to 
have  shewn  reasonable  cause  affirmatively ;  the  denial 
of  reasonable  cause  in  the  declaration  was  premature^ 
and  so  not  traversable.  *^  A  traverse  is  not  good  when 
taken  on  matter,  the  allegation  of  which  was  premature, 
though  in  \tself  not  inunaterial  to  the  case ;  ^  Stephen 
On  Fleadinffy  276  (5th  ed.),  citing  Sir  Ralph  Bav^s 
Case  (i).  [^Colerulffe  J.  I  do  not  understand  Mr. 
JViUes  to  dispute  the  general  rule :  but  he  says  that  the 
allegation  in  the  declaration  was  necessary.]  It  is  an 
instance  of  what  is  called  in  Sir  Ralph  Bovy's  Case  (A) 


1 


(a)  7  Com,  B.  201. 


(6)  1  Vem.  SI  7. 
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leaping  before  coming  to  the  stile :  the  declaration  relies   Q««»»*«  -»««*. 

iipon  an  estate  shewn  to  be  vested  until  displaced  by  an  1_ 

appointment:  it  is  for  the  defendant  to  shew  that  it  ^«^"" 
was  flo  displaced.  In  Hollis  v.  Palmer  (a)  a  count  on  a  Lo«o«. 
proouflBory  note  alleged  payment  of  interest  within  six 
J€ai8:  andj  on  demurrer,  it  was  held  that  the  defendant 
niiglt  plead  the  Statute  of  Limitations  without  noticing 
this  allegation*  Hodgina  y.'  Hancock  (b)  affirms  the 
same  principle. 

fVUleSf  in  reply.    The  illustration'  suggested  from 
the  mode  of  pleading  a  title  by  descent  fails :  it  is  ne- 
ceaaary  to  allege  that  the  ancestor  died  seised ;  and  the 
allegation  may  be  traversed  in  terms,  as  appears  from 
Cam.  Dig.   Pleader  (G  10.)  (c>      Hodgins  v.  Han- 
c>oei(i)  decided  a  point  apparently  too  plain  for  argu* 
01^  that,  where  a  plaintiff  in  his  declaration  gave 
cvofi  for  payment  of  part,  this  payment  could  not  be 
^Tened.    In  HolUs  v.  Palmer  (a)  the  attempt  seems 
^  have  been  to  trick  the  defendant  by  averring  pay- 
*W  of  interest  within  six  years :  the  Court  held  this 
t&  immaterial  allegation,  the  interest  being  merely  ac- 
onwry  to  the  •  prindpal  debt.     In   Sir  Ralph  Bovy*8 
*  Cott{i)  the  allegation,  that  the  escape  for  which  the 
action  was  brought  was  voluntary,  was  held  to  be,  though 
not  inelevant,  immaterial  at  that  step,  because  without 
it  a  good  cause  of  action  was  shewn.     That  is  not  the 
case  as  to  the  allegation  here :  the  interest  on  which 
the  action  is  founded  arises  only  upon  the  failure  to  ap- 
point.   '^  In  all  cases  where  the  estate  or  interest  com- 

(a)  8  New  Co.  713.  (6)  14  M.  $•  W.  120. 

(r)  Citing  Vwian  ▼.  St»  Abyn,  3  Dyer,  107.  a. 
id)  I  Vent.  217. 
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mences  on  a  condition  precedent,  be  the  condition  or  ^ 
in  the  affirmative  or  neffative,  and  to  be  performed 
the  plaintiff,  the  defendant,  or  any  other,  the  plairrs 
ought,  in  his  count,  to  aver  performance ;  "  ConL  JE 
Pleader  (C  51.).  Powell  v.  Bradbury  {a)  rests  on  i 
same  principle  as  Sir  Ralph  Bomfs  Case  {li).  TL 
rule  introduced  by  the  New  Bules  (c),  that  a  spec^ 
traverse  must  conclude  to  the  country,  was  fram-^ 
with  the  view  of  preventing  argumentative  travel*-* 
concluding  with  a  verification.  Some  difficulty  cc^ 
tainly  might  arise  if  the  effect  of  the  appointment  (S 
not  appear.  But  the  meaning  of  the  averment  in  tfc 
declaration  is  that  no  such  appointment  was  made  fl 
could  prevent  the  plaintiff  and  defendant  from  bdn 
tenants  in  common.  [Patteson  J.  That  is  the  difficult 
could  the  defendant  traverse  that  ?  Could  he  refer  tl 
question  to  a  jury  ?  ]  It  may  be  that  the  declaratiM 
is  specially  demurrable,  because,  if  an  issue  were  taL 
in  the  terms  of  the  allegation,  it  could  not  be  such 
issue  as,  whichever  way  found,  would  conclude  t.] 
question ;  that  was  the  principle  of  Burroughs  v.  Hoe;^ 
son  (d).  \_Peacock,  The  absence  of  appointment  is  no 
in  the  nature  of  a  condition  precedent :  the  interest  ii 
vested  in  the  first  instance.]  Cur.  adv.  vuli 


Patteson  J.  •now  delivered  the  judgment  of  th 
Court. 

The  only  question  for  our  determination  in  th 
case  is,  whether  the  third  and  fourth  pleas,  in  eac 


(a")  7  Com,  B,  201.  (6)  1   Vent  217. 

(c)  lUg.  Gen.  HU,  4  1f^.  4,,  General  Rvtes  and  neguiaiians,  13;  5 
^  Ad,  y\, 

{ii)  9  J.^  E.  499. 
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^F     which   it    is   pleaded    affirmatively  that  General  Queen's  Bench. 

.                                  1849* 
Lafhu,  in  the  one  case  by  deed  and  in  the  other  by  * 

*wiUs  made  an  appointment  under  a  power,  and  each       Rickwts 

of  irhich  pleas  concludes  with  a  verification,  are  good,        Loftub. 

or  ^whether  the  defendant  ought  to  have  traversed  an 

allegation  in  the  declaration  that  General  Loftus  died 

without  making  an  appointment,  and  concluded  to  the 

country. 

We  are  of  opinion  that  the  pleas  are  good.     We 

think  the  allegation  in  the  declaration  premature ;  and 

therefore  that  the  defendant  was  not  bound  to  traverse 

it.    According  to  the  case  of  Doe  dem.  Willis  v.  Mar^ 

^  (a),  and  many  others,  the  remainder  to  the  children 

was  vested^  subject  to  be  devested  by  the  exercise  of 

the  power  of  appointment  by  General  Loftus.     It  was 

^umeoessary  therefore  in  the  declaration  to  allege  that 

^  power  had  not  been  exercised. 

But,  even  if  this  had  been  otherwise,  and  the  alle- 

S^^n  had  been  absolutely  necessary,  and  even  sup- 

poBiiig  that  it  is  to  be  taken  as  a  direct  allegation  that 

General  Loftus    had    not  appointed^    yet,   when  the 

defendant,  in  this  action  of  account  between  alleged 

tenants  in  common,  comes  to  meet  that  allegation  by 

aa  affiraiative  assertion  that  General  Loftus  did  exercise 

the  power  of  appointment,  it  is  plain,  according  to  all 

tlie  mles  of  pleading  and  of  common  sense,  that  it  was 

not  sufficient    for  him  merely   to    say  that   General 

Zoftus  did  appoint,  but  that  he  was  obliged  to  shew 

how  and  to  whom  he  appointed,  in  order  to  shew  that 

the  plaintiffii  and  defendant  were  not  tenants  in  common^ 

and  so  to  make  his  plea  a  bar  to  the  action.     Con- 

(a)  4  r.  R.  39. 
L  L   3 
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sistently  with  the  mere  fact  that  General  Lofhu 
appointed,  the  plwitiSs  and  defendant  might  be  ten: 
in  common ;   for  the  appointment  itself  might  Ikxasi 
made  them  so.     There  is  nothing  in  the  most  techxiitai 
rules  of  pleading  whicli  could  make  it  necessary      for 
the  defendant  to  take  a  traverse  which  might  be  :£^- 
material,   instead  of   bringing  the  real   state  of    '^^ 
cose  before  the  Court  as  he  has  done  by  his  pleas. 

Judgment  for  defendi^-'^^ 


^^^^isth  Fr^^cis    Jenkyns    against    William    Bbo 

Joseph    Shipley,    Samuel    Nicholson 
Others. 


JT,  purchased 
corn  at  New 
Orleans  for 
plaintiflT,  a  Loti" 
don  merchant, 
whose  agent 
K,  was.     The 
purchase  was 
made  with  K.*s 


HTROVER  for  Indian  com.    Pleas :  1.  Not  GuiL 

2.  That  plaintiff  was  not  possessed  &o.     L 
thereon. 


On  the  trials  before  Hrle  J.^  at  the  Liverpool 
assizes^  1848^  it  appeared  that  the  plaintiff  was  a 


n 


Trewfor'tbe^  merchant   living   in   London^   and  employing 
amount  upon      Klitigender  fr  Co.  as  his  agents  at  New  Orleans. 

plaintiff,  the  ./  */  o 

bill  being,  in 

its  body,  expressed  to  be  on  account  of  the  corn.     K,  sold  the  bill  to  defendant  at  Kt 
OrleanSf  and,  at  the  same  time,  handed  to  defendant  a  bill  of  lading  of  the  corn,  vhk 
had  been  drawn  for  delivery  to  AVs  order  and  indorsed  by  A".     K.  at  the  tame  time  ei 
powered  defendant  to  sell  the  corn  if  the  bill  of  exchange  should  not  be  paid.    Afterward^^ 
A",  advised  plaintiff  of  the  transaction,  forwarded  to  him  the  invoice,  which  atated  the  com 
to  be  shipped  at  the  rihk  and  on  the  account  of  plaintiff*,  and  requested  plaintiff  to  accept 
the  bill  of  exchange. 

Held,  that  the  inference  from  these  facts  was  that  A",  did  not  transfer  the  property  in  the 
corn  to  plaintiff*,  subject  to  a  lien,  but  only  transferred  the  property  to  plaintiff  on  the  con* 
dition  of  his  paying  the  bill  of  exchange,  and  that,  in  the  mean  time,  the  com  waa  the  pro- 
perty of  defendant. 

The  com  having  arrived  in  England,  and  the  bills  of  exchange  and  lading  baying  been 
forwarded  to  England  by  defendant,  the  bill  of  exchange  was  accepted  by  plaintifll  On 
its  maturity,  he  ofl'ered  to  take  it  up  :  but  it  was  not  produced,  owing  to  a  mistake  of  de- 
fendant's agent  in  England  as  to  its  place  of  deposit.  On  a  later  day  the  bill  of  exchange 
was  presented  to  plaintiff*,  who  did  not  pay  it. 

Held,  that  defendant,  under  these  circumstances,  was  entitled  to  retain  the  corn. 
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April  1847>  Klingender  Sf  Co.  purchased  for  plaintiff,  at  Queen's  Bench. 

New  Orleans,  the  Indian  corn  in  question  with  their  own  * 

money.    They  drew  two  bills  on  the  plaintiff,  one  for      J«wkt»» 
9751 10*.  6dl,  the  other  for  1637/.  14*.  lOrf.,  both  at       BaowH. 
thirty  days'  sight,  for  the  amount ;  and  in  the  body  of 
these  bills  it  was  stated  that  they  were  to  be  placed  to 
the  account  of  the  com.     These  bills  they  sold  (a)  to 
the  defendant  Samuel  Nicholson  at  the  regular  value  of 
the  bills,  handing  over  to  him  at  the  same  time,  as 
security,  the  bills  of  lading  for  the  com,  shipped  as 
after  mentioned,  which  were  made    payable  to  the 
order  of  Messrs.  Klingender  §•  C4>.,  and  indorsed  by 
*hein.    It  was  agreed  between  Klingender  §•  Co.  and 
^^'cholson  that  the  latter  might  sell  the  com  if  the 
bills  were  not  pwd.     Nicholson  was  a  partner  with  the 
other  defendants,  the  firm  having  houses  of  business 
^th   at  New  Orleans  and  at  Liverpool.     The  com 
^*8  shipped  for  Liverpool  by  different  vessels ;  and  the 
^▼oices  were  made  out,  purporting  that  the  corn  was 
**coiMigned  ^to  order,  by  order,  and  for  account  and 
'"dk,  of  Francis  JenkynSy  Esq.  London.^     The  invoices 
^ere  sent  to  the  plaintiff  from  New  Orleans  by  Klin- 
snider  §•  Co.,  after  the  indorsement  of  the  bills  of  ex- 
<iluuige  and  handing  of  the  bills  of  lading  to  Nicholson, 
^th  a  letter  to  plaintiff,  advising  him  of  the  ship- 
ment and  of  the   drawing  of  the  bills  of  exchange, 
Tequesting  him  to  accept  them,  and  adding:   ''bills 
of  ladings   as ,  before,    accompany  the    draft.      This 
doses  our  present    purchases   for    you."     The  com 
inived  at  Liverpool.     Nicholson  forwarded  the  bills 
of  exchange  and  bills  of  lading  to  the  Liverpool  house 

(«)  It  wai  ■tated  that  this  was  a  common  mode  of  dealing  with  biili 
at  Nem  Orteam  inatead  of  diKOunting  them. 

LL  4 
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of  defendants.  The  bills  of  exchange  were 
for  acceptance  to  plaintifl^  and  accepted  by  him^ 
able  at  Messrs.  Smith  Sf  Payne%  bankers, 
and  they  became  due  on  17th  June  1848.  They 
deposited^  together  with  the  bills  of  lading,  b]r 
defendants,  with  Messrs.  Denison  if  Co,,  bank^^ 
London.  On  the  17th  of  June  the  plwitiff  called  ^^ 
Messrs.  Denison  Sf  Co.%  and  demanded  the  bilk  ^ 
lading,  offering  to  take  up  the  bills  of  exbban^^ 
He  was  told  that  the  bills  of  exchange  had 
sent  to  the  clearing  house,  as  was  then  supposed 
be  the  fact:  but  it  afterwards  turned  out  that  thi 
had  been  locked  up,  together  with  the  bills  of  ladi 
at  Messrs.  Denison*&.  The  plaintiff  was  requested 
call  the  next  day  at  Messrs.  Denison^  but  did  not  ^' 
80«  The  bills  of  exchange  were  afterwards  preaen 
for  payment  at  Smith  Sf  Payne\  but  were  not 
The  defendants  sued  the  plaintiff  on  the  bills  of 
change,  and  obtained  a  verdict.  Subsequently  to 
the  plaintiff  became  bankrupt :  but  he  afterwards 
arrangements  with  his  creditors,  in  consequence 
which  the  fiat  was  annulled.  At  the  time  of  tl» 
arrangements,  the  following  instrument  was  signed 
behalf  of  the  defendants  and  given  to  the  plainti£ 


«  London,  February  9  th,  184f 
**  Received  of  F.  Jenhyns  230/,  IS*.  8i  in  cash, 
a  promissory  note  69Z.  \s.  4^.^  due  12  May,  in 
of  all  claim  on  him,  as  per  agreement,  it  being  n 
stood  that,  in  default  of  payment  of  the  above 
missory  note,  our  original  claim  revives. 

300/.  For  Brown,  Shipley  S 

Overend,  Gumey 
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AfterwardB.  the  pluntiff  demanded  of  defendants  the  QiMf»*«  Ben<A. 

.                     .          1849. 
hills  of  lading;  but  the  defendants  claimed  to  retain '___ 

them^  insisting  that  the  account  had  been  taken  on  the      J»»*^** 

supposition  that  they  were  indemnified  to  the  amount       Browk. 

of  the  yalue  of  the  corn.     Defendants  afterwards  sold 

the  com.     The  present  action  was  then  brought. 

The  learned  Judge  told  the  jury  that  no  property 

in  the  com  had  passed  to  the  plaintiff*,  except  upon 

the  condition  of  his  paying  the  bills  of  exchange: 

and  that  his  offer  to  take  up  these  bills  on  the  17  th  of 

^une  did  not  satisfy  the  condition:   and,  under  his 

Lordship's  direction  (a),  a  verdict  was  found  for  the 

defendants  on  the  second  issue  and  for  the  plaintiff 

on  the  first. 

In  Michaelmas  term,  1848,  Watson,  for  the  plaintiff, 

obtained  a  mle  nisi  for  a  new  trial,  on  the  ground  of 

niiscCiection.    In  last  term  (i), 

Jklartin  and  Cowling  shewed  cause.     The  question  is, 
^bat  Klingender  $*  Co.  meant  as  to  the  property  in 
the   com.     They  bought  it  with  their  own  money; 
Bad  they  might  either  make  it  their  own  property, 
or  the  property  absolutely  of   the    plaintiff,  or  the 
property  of  the  plaintiff  conditionally.     They  did  the 
1^  the  condition  being  the  payment  of  the  bills. 
^1^  construction  was  put  on  a  similar  transaction  in 
^oit  T.  Baher  (c).     There  the  party  imposing  the  con- 
dition was  the  vendor  himself:  but  an  agent  has  the 


(a)  The  plaintiflf's  counsel  did  not  require  any  question  to  be  put  to 
^  JBry,  both  sides  leaving  tlie  result  to  the  Court,  as  the  inference  from 
factt  not  disputed. 

0)  November  2d  and  Sd.     Before  Coleridge,  Wightman  and  Erie  Js. 

(4  S  Arc*.  1. 
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same  rights  as  the  vendor,  and  may  reserve  a  fi 
or  enforce  a  stoppage    in    transitu.      Nor  was 
interest  of  the  defendants,  as  assignees  of  Kling< 
8f  Co.y  put  an  end  to  by  the  offer  to  take  up  the 
on  17th  June.     The  tender  could  do  no  more 
suspend  the  right  of  the  holder  of  the  bills  to  reco 
before  a  fresh  demand  made.     In   effect  there 
merely  a  failure  to  present  the  bills:   that  did 
fulfil  the  condition  of  payment :  and,  till  the  fulfilm 
of  that  condition,  no  property  passed  to  the  plaint 
It  is  not  a  question  of  lien:  the  property  has  nev 
passed  to  the  plaintiff  at  all.     It  is  not  the  invoice,  b 
the  bill  of  lading,  that  is  the  symbol  of  property, 
bills  of  lading  are  made  out  to  the  order  of  Klingen 
if  Co.     That  was  clear  evidence  that  the  property  d 
not  then  pass  to  the  plaintiff;   Wait  v.  Baker {a)^  Vc 
Casteel  v.  Booker  {b).     At  what  time  then  could  t! 
property  pass  to  the  plaintiff?     The  next  step 
the  indorsement  of  the  bills  of  lading  to  the  defends: 
for  valuable  consideration.     The  letter  accompanyi 
the  transmission  of  the  invoices  was  not  written 
after  the  transfer  of  the  bills  of  lading  to   the 
fondants  :   so  that,   even  if  the  transmission  of 
invoices  in  itself  would  have  affected  the  property, 
against  Klingender  §•  Co.y  it  took  place  after  the  vesting^ 
of  the  right  of  the  defendants,  and  could  not  defeat 
that  right.     Assuming  that  personal  property  can  be  eo 
dealt  with  as  to  pass  on  the  performance  of  a  condition 
(which  is  questionable),  the  condition  has  not  been 
performed.     The  payment  has  never  been  made  by 
the  pliuntiff:    he  might,  instead  of  withdrawing  his 


(a)  2  Exch.  1. 


(6)  2  Exdi.  691. 708. 
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tender  upon  the  non-produotlon  of  the  bills  of  exchange  Quim's  Btnek. 
and   hills  of  lading,  have  paid  the  money^  and  relied 
apon  his  supposed  right  to  have  the  bills  given  up.       Jni^rvn 
Xhe  receipt  of  Fehruary  Oth^  I8485  was  not  an  abandon-       Bmwk. 
ment  by  the  defendants  of  their  right  on  the  bills  of 
exchange  and  bills  of  lading:  it  was  given  on  the 
supposition  that  the  corn  was  to  be  retained  by  them 
to  meet  the  bills,  as  far  as  it  could,  the  receipt  being 
for  a  composition  on  the  ultimate  balance  between  the 
plaintiff  and  the  defendants. 

ffaisan  and  Overend,  contriL    The  effect  of  the  ship- 
ment, the  drawing  upon  the  plaintiff,  the  invoices,  and 
the  bills  of  lading,  was  to  confer  the  property  upon  the 
plaintiff  at  once,  with  a  reservation  to  KUngender  ff  Co* 
of  a  lien  for  the  price.    ;  [JErle  J.     Might  not  Klin- 
gender  ff  Co.  have  reserved  the  property  to  themselves 
by  express  words?    And  have  not  the  bills  of  lading, 
made  for  delivery  to  their  order,  the  same  effect?] 
They  have  not.    If  the  corn  had  been  lost  at  sea,  the 
plaintiff  must  have  borne  the  loss,  having  accepted  the 
goods  on  the  terms  of  the  invoices.     Klingender  Sf  Co. 
^crefore  could  transfer  only  the  right  to  the  lien ;  and 
^  defendants  were  in  the  position  of  an  unpaid  vendor 
molding  the  property  under  a  lien  for  the  payment, 
-^^x^  the  offer  of  payment  discharged  the  lien:  the 
'^^  that  a  tender  is  no  defence  to  an  action  if  there 
^    a  subsequent  demand  and  refusal  is  inapplicable 
to  this  question.    It  seems  that,  in  Scarf e  v.  Morgan{a\ 
if  there  had  been  an  absolute  refusal  to  accept  payment, 
ibe  Court  would  have  held  the  lien  to  be  determined : 
t)^  same  principle  may  be  collected  from  Stevenson  v. 

(a)  4M.^  IF.  27a 
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Bldkelock  (a),  CoweU  v.  Simpson  (6)  and  Crozer  v. 
ling  (c).  Immediately  upon  the  tender,  the  defendan..^^ 
became  wrongful  holders.  The  offer  of  payment 
Btroys  the  plea  ipso  facto.  [Erie  J.  You  went  to 
wrong  place.  The  bills  ought  not^  in  the  course 
business,  to  have  been  at  Denison^a.  Wightman  J. 
should  have  gone  to  Smith  Sf  PoT/ne^s.']  The  bills'  w  o  — 
in  fact  at  Denison^s.  In  Wait  v.  Baker  (d)  the  vea<7^ 
had  not  accepted  the  bill  of  lading  or  invoice  bo  as  1^^ 
affirm  the  sale.  Van  Casteel  v.  Booker  (e)  more  nearly  J 
resembles  this  case.  The  Court  there  considered  th^  -^ 
case  to  be  that  of  a  right  of  lien  in  an  unpaid  vendor. 

Cur,  adv.  vulU 


CoLEBiDGE  J«  now  delivered  judgment. 

Although  Klingender  jr    Co.  bought  the    com   in^ 
question  abroad  as  agents  for  the  plaintiff,  yet,  as  they^ 
paid  for  it  with   their  own  money,  it  became   their^ 
property ;  and,  after  the  shipment,  the  cai^  continuedJ 
their  property,  as  there  is  no  evidence  of  an  intention, 
that  it  should  pass,  and  as  the  taking  of  a  bill  of  lading 
deliverable  to  their  own  order  is  nearly  condusive 
evidence  that  it  did  not  pass.     By  delivering    this 
bill  of  lading,  indorsed  to  the  defendants,  as  a  security 
for  the  payment  of  the  bills  of  exchange  drawn  on 
the  plaintiff  for  the  value  of  the  cargo,  and  giving 
power  to  sell  in  case  of  failure  of  payment  (the  bills  of 
exchange  having  been  purchased  by  tbe  defendant), 
they  passed  to  the  defendant  for  value  a  special  pro- 
perty in  the  cargo;  and  by  afterwards  sending  the 


(a)  1  Af.  fi-  A  535. 
(c)  AB.  iC.  26. 
(0  2  Exch.  691. 


(6)  16  Veu  275. 
(d)  8  ExcK  1. 
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invoice  with  the  bills  of  exchange  and  letters  of  advice    Queen* t  Bench, 

1  i^AQ 

to  the  pliuntiff  they  passed  to  him  the  general  property  , 1_ 

ia  the  cargo,  subject  to  this  special  property.  Under  J«»«Tin 
this  arrangement,  the  plaintifTs  right  of  possession  Browh. 
irould  not  arise  till  the  bills  should  be  paid. 

On  the  day  of  maturity  the  plaintiff  offered  payment 

of  the  bills  to  the  holder  of  them ;  but,  as  they  were 

acoidentally  mislaid  on  that  day,  the  payment  was  not 

reoexTed,  and  the  plaintiff  was  desired  to  pay  on  the 

folloifring  morning.     This  he  was  not  then,  and  has 

i^o't  aince,  been  able  to  do. 

pon  these  facts  the  plaintiff  has  contended  that 

defendants  had  no  interest  in  the  cargo  beyond  a 

for  the  amount  of  the  bills ;  and  that  such  lien 

discharged  by  the  offer  of  that  amount ;  and  that 

'^^ereby  the  plaintiff  was  entitled  to  demand  possession 

of    the  cargo  without  pajrment,  and,  on  refusal,  to 

^i^ttiiitain  trover. 

Sat  we  think  that  the  defendants  had  a  special 

Property  in  the  cargo,  according  to  the  intention  of 

the  parties  as  above  stated,  when  the  bill  of  lading 

^^  delivered  to  them.    We  also  think  that  the  offer  of 

ttie  money  on  the  one  hand,  and  the  request  on  the 

other  for  a  day's  delay  before  receiving  it,  on  account  of 

^  acddent,  did  not  amount  to  a  tender  and  refusal 

of  the  payment,  and  did  not  discharge  the  plaintiff 

from  his  duty  to  pay  the  bills  before  his  right  to  the 

pooession  of  the  cargo  attached. 

The  law  bearing  upon  many  of  these  points  is  clearly 
laid  down  in  Wait  y.  Baker  (a)  and  Van  Casteel  y. 
Booker  (i),  with  which  we  agree.     It  follows  that  the 

(«)  9  Bxck.  I.  (6)  2  Etch.  691. 
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T«  Ctaeh  (a).    The  learned  Judge,  being  of  opinion  that  QueenU  Bench. 

t\iere  ^was  no  good  objection  to  the  title,  directed  a  non-  * 

wnt,  Teserving  leave  to  move  as  after  mentioned.  NiEtit 

^  BRlary  term,  1849,  Knowles  obtained  a  rule  Nisi  Bukkaok. 
to  Mt  aside  the  nonsuit  and  enter  a  verdict  for  62L    In 
^  vacation  (J), 

^^dtwarth  and  R.  JV.  E.  Forster  shewed  cause. 

^^  Question  arises  entirely  on  the  count  for  money  had 

^'^  received.     Upon  that,  the  plaintiff  insists  that 

^^  is  a  failure  of  consideration,  because  the  suit  in 

'^O^erjr  disables  the  executor  from  selling,  except 

°^^er  the  durection  of  that  Court.    The  plaintiff,  how- 

^^^%  was  aware,  from  the  sixth  condition  of  sale,  that 

^^re  were  bond  debts ;  and  he  had  thus  notice  of  the 

^^^e  being  liable  to  the  objection.    But  the  objection 

^^ila»     The  executor,  up  to  the  time  of  an  actual  decree 

**^  Cliancery,  had  the  power  of  selling.    A  good  title  is 

^*^oiigh;  RomiUy  v.  James  {c);  where  Gibbs  C.  J.  ob- 

^crred: ''  It  is  said  that  the  plaintiff  will  have  made  out 

w  daim  to  recover  back  his  deposit,  if  a  cloud  is  cast 

^  the  title.     That  is  not  so  in  a  court  of  law ;  he  must 

vkand  by  the  judgment  of  the  Court,  as  they  find  the 

title  to  be,  whether  good  or  bad ;  and  if  it  be  good  in 

tk  judgment  of  a  court  of  law,  he  cannot  recover  back 

Us  deposit."    That  principle  was  acted  upon  in  Boyman 

T.  (hiteh  {d),  where  Alderson  J.  said  (e)  that  Curling  v« 

SkvUUworth  (ff),  which  had  been  cited  as  establishing 

(m)  1  Sea9.  467. 

(ft)  Ikeemher  4tb.     Before  Coleridge  and  £rle  Js.     Wightman  J.  was 
■t  the  earlier  part  of  the  argument,  and  Ptiiteson  J.  at  the  later 


(e)  e  Taunt.  S63.  S74.  (d)  7  Ding.  S79. 

<«)  7  Smg.  S9a  (g)  6  JBing.  12U 

TOL.  ZIV.  K.  8.  H  M 
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'       be  discharged. 

jxMKTKs  jlule  discharged. 

Bbowk, 


TuesdM/,  Nebves  aoainst  Bubrage. 

December  18tb. 

A  bill  filed  by     A  SSUMPSIT.     The  first  count  stated  that  the  de- 


a  creditor  of  a 


deceased  tesca-  fcudant  set  up  Certain  improved  ground  rents  for 

m[ni[uation*of  ^^  ^^  Certain  Conditions;  that  plaintiff  became  the 
the  aute  under  purchaser  for  310/.,  and  defendant  promised  to  perform 
of  the  Court,     the  Conditions  and  that  he  had  a  good  title  according 

does  not  of  it-  ^  ^  ^  ^ 

self  suspend  or  to  the  Conditions,  and  would  convey :  of  which  promise 

coutroul  the 

eieclTtor'.  right  breaches  were  aUeged.  The  second  count  was  for  money 
the  proper^      ^^  ^^^  received,  and  on  an  account  stated. 
t^^t'  Pleas :   Non  assumpsit ;  and  six  pleas  to  the  first 

The  Courts    ^^^^  ^\  concluding  to  the  country.     Issues  thereon. 

of  common  '  o  ^ 

law  take  ju-  Qu  the  trial,  bcforc  JErle  J.,  at  the  Middlesex  sittings 

dicial  notice  of  ° 

this  principle     after  Michaelmos  term,  1848,  the  plaintiff  failed  to 

of  equity;  and  ,       /•  #•  ^  . 

evidence  to  provc  the  first  couut,  for  want  of  a  written  agreement 
practice  is  not  Signed  hj  defendant.  The  count  for  money  had  and 
a  missi  e.  received  was  then  insisted  upon :  as  to  which  the  fol- 
lowing facts  appeared.  The  defendant  was  the  exe-* 
cutor  of  William  Lewis  Davis,  deceased,  who  at  the 
time  of  his  death  was  owner  of  certain  improved  ground 
rents  upon  property  leased  to  him  and  which  he  had 
underlet.  The  defendant  caused  the  rents  to  be  set  up 
for  sole  by  public  auction.  The  second  lot  was  de- 
scribed, in  the  particulars  of  sale,  as  '^  A  well  secured 
improved  ground  rent  of  257.  16^.,  arising  from,  and 
well  secured  on,  two  houses,  being  Nos.  38.  and  39.' 
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^  the  North  side  of  Drummond  Street^  St.  Fancras,  Qv^en*t  SmtdL 

1849. 
producing  a  rental  of  about  SOL  'per  annum."     The   1_ 

3d  condition  of  sale  was :  "  the  purchaser  to  pay  down       Nitrn 
^Jomediatelj  a  deposit  of  20i  per  cent.,  in  part  of  the     Bcj»EAai. 
purchase  money,  and  sign  an  agreement  for  payment 
of  the  remainder  on  the  29th  day  of  September  next,** 
Ac    The  6th  ooncUtion  was :  "  That  the  vendor  will  de- 
iiver  to  the  purchasers  or  their  solicitors,  seven  days  after 
tlie   sale,  abstracts  of  the  leases  under  which  the  pre- 
nuaes  are  respectively  held,  and  the  purchaser  shall  not 
reqiiixe  the  production  of  the  lessor's  title,  nor  the  pro- 
duction of  any  deeds  or  documents  in  any  such  leases 
recited  or  referred  to:  and  the  last  receipt; for  rent 
d^uJl   be  conclusive  evidence  that  the  covenants  con- 
tained in  the  leases  have  been  fulfilled :  all  deeds  of 
covenant  for  production  of  deeds,  attested,  official  or 
<)>^r  copies  or  extracts  from  deeds,  wills  or  other  docu- 
^nents,  or  any  other  evidence  of  title,  not  in  the  pos- 
BnaioQ  of  the  vendors,  required  either  for  the  verifica- 
tion of  the  abstracts  or  otherwise,  are  to  be  prepared 
and  obtained  by  and  at  the  purchaser's  expense."    The 
6th  was:   "  The  sale  being  made  by  the  surviving 
executor  of  testator,  for  payment  of  a  bond  debt  of  the 
testator,  the  purchasers  shall  not  require  the  concur- 
rence of  the  cestui  que  trust,  or  devisees,  or  next  of 
Icio;  and  the  vendor  shall  only  covenant  that  he  has 
fiot  incumbered,  or  to  produce  deeds  if  necessary.** 
The  8th  condition  was:  '^  That,  should  the  purchaser's 
scdidtors  take  any  objection  to  the  title  of  either  lot 
which  the  vendor's  solicitor  shall  be   unable  in  his 
opinion  to  remove,  the  vendor  shall  have  the  option  of 
returning  the  deposit  and  determining  the  contract, 
without  any  further  claim  for  and  in  full  of  all  costs  and 
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fTniunui  xir.   damages.''    The  9th  condition  waa :  "  That,  if  the  pur- 
*___  chasers  shall  fail  to  comply  with  any  of  the  above  con- 


Nuvu       ditions,  the  deposit  money  shall  be  actually  forfeited  to 
BuMAOE.      the  vendor,  who  shall  be  at  full  liberty  to  proceed  to 
another  sale,  either  by  public  auction  or  private  con- 
tract," &C. 

The  plaintiff  purchased  the  second  lot  at  the  sale, 
on  23d  July  1847,  for  310Z.,  and  paid  622.  as  deposit 
The  abstracts  were  handed  to  him,  according  to  the 
conditions:  but,  in  the  course  of  a  correspondence  with 
the  defendant's  attorney,  the  plaintiff,  on  the  12th  Oe- 
tober  1847,  first  learned  that  a  bill  in  Chancery  had. 
been  filed  against  the  defendant,  by  a  bond  creditor  oi 
the  deceased.     The  bill  was  filed  on  2d  June  1847 
and  it  prayed  the  Court  to  direct  the  administration 
the  trusts  of  the  will,  and  appoint  a  recdver  of 

testator's  personal  estate,  and  of  the  rents  and  profi — -- 

of  his  freehold,  copyhold  and  Itosehold  estateSi 
defendant  appeared  to  this  bill  on  4th  June  1847 ;  bi 
it  was  not  shewn  that  any  thing  further  had  occi 
in  the  suit    The  plaintiff,  being  advised  by  his 
that  the  title  was  not  good,  on  27th  November 
demanded  back  his  purchase  money.     The  present  ae- 
tion  was  brought  for  such  purchase  money.    For  the 
plaintiff,  a  conveyancing  barrister  was  called  as  a  wit- 
ness.    He  stated  that,  according  to  the  practice  in 
Chancery,  under  the  present  circumstances,  the  exe* 
cutor  had  not  the  power  to  sell ;  and  that  the  plaintiff 
in  the  Chancery  suit,  and  not  the  executor,  would  have 
the  conduct  of  the  sale  if  made  under  the  decree  of  the 
Court.     He  referred  to  the  cases  of  Walker  v.  SmaU 
toood(a),  Cafe  v.  Bent{h)  and  The  Attorney  General 

(a)  AmbL  676.  (6)  S  Hart,  345^ 
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V.  Ctaeh  (a).    The  learned  Judge,  being  of  opinion  that  QueefC»  Bench. 

there  was  no  good  objection  to  the  title,  directed  a  non-  ' 

wnt,  Teserving  leave  to  move  as  after  mentioned.  N««fit 

lA  Hilary  term,  1849,  Knowles  obtained  a  rule  Nisi  Buaragx. 

to  aet  aside  the  nonsuit  and  enter  a  verdict  for  &2U    In 

^^  vacation  (J), 

^<^diworth  and  B.  W.  E.  Forster  shewed  cause. 

Til 
^^  Question  arises  entirely  on  the  count  for  money  had 

^^   deceived.      Upon  that,  the  plaintiff  insists  that 

^^  18  a  failure  of  consideration,  because  the  suit  in 

^iieery  disables  the  executor  from  selling,  except 

"^^er  the  direction  of  that  Court.  The  plaintiff,  how- 
l's was  aware,  from  the  sixth  condition  of  sale,  that 

^^■^  were  bond  debts ;  and  he  had  thus  notice  of  the 


^^e  being  liable  to  the  objection.    But  the  objection 

*^*Jau     The  executor,  up  to  the  time  of  an  actual  decree 

^*^  Chancery,  had  the  power  of  selling.    A  good  title  is 

^'^Ough ;  Ramilly  v.  James  (c) ;  where  CUbbs  C.  J.  ob- 

*^KVed: ''  It  is  said  that  the  plaintiff  will  have  made  out 

^^  daim  to  recover  back  his  deposit,  if  a  cloud  is  cast 

^^  the  title.     That  is  not  so  in  a  court  of  law ;  he  must 

'^^ttod  by  the  judgment  of  the  Court,  as  they  find  the 

utle  to  be,  whether  good  or  bad ;  and  if  it  be  good  in 

m  judgment  of  a  court  of  law,  he  cannot  recover  back 

^  deposit.''     That  principle  was  acted  upon  in  Boyman 

y»  Guteh  (rf),  where  Alderson  J.  said  (e)  that  Curling  v. 

ShaSeworih  (y),  which  had  been  cited  as  establishing 

(a)  1  Beat.  467. 

(5)  December  4tb.     Before  Coleridge  and  Erie  Js.     Wightman  J.  was 
pnmnt  at  the  earlier  part  of  the  argument,  and  Patteson  J.  at  the  later 


(c)  6  Tommt.  263.  874.  {d)  7  Bing.  379. 

(«)  7  Bmg.  890.  {g)  6  Bing.  121. 

TOL.  ZIY.  V.B.  H  M 


508 


Q.B.   MICHAELMAS  VACATION, 


yolmne  XIV. 
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▼. 

Bu&BAfll. 


an  opposite  doctrinei  had  been  questioned  in  the  Court 
of  King's  Bench.     The  recognized  practice  in  Equity 
is  that,  up  to  the  time  of  the  decree,  the  executor  may 
selL    The  barrister  who  deposed  to  the  contrary  eflfect 
at    the    trial  relied  upon    The  Attormy   General  v. 
Clack  (a),  where,  pending  an  information  filed  for  the 
purpose  of  having  new  trustees  appointed,  the  exiwting 
trustees  made  an  appointment  to  the  trust,    and  a 
pecuniary  arrangement,  without  the  sanction  of  the 
Court:   but  all  there  decided  was  that  the  trustees, 
under  such  circumstances,  were  bound  to  shew  strictly 
that  they  bad  done  right,  and  must  bear  the  costs 
of  such  proof:  there  was  no  decicdon  n^ativing  thdr 
power.     He  relied  also  on  Cafe  v.  Bent(b):  but  the 
judgment   of   Vice-Chancellor    Wigram  there   is  ex- 
pressly limited  to  the  case  of  the  Court  having  as- 
sumed the  execution  of  the  trust.     He  says :  '^  There 
is  no  authority  for  the  proposition,  that  the  mere  filing 
of  a  bill  in  this  Court  has  the  effect  of  suspending  the 
power  given  by  the  will  to  the  surviving  or  remiumng 
trustee.     There  is  no  reason  why  the  mere  institution 
of  a  suit,  which  may  never  be  prosecuted,  should  have 
the  effect  of  preventing  trustees  from  exercising  their 
discretion.     Where,  indeed,  the  Court  has  assumed  the 
execution  of  the  trusts,  it  would  be  highly  inconvenient, 
if  not  impracticable,  that  the  trustees  should  afterwards 
act  independently  of  the  Court.     The  Court  does  not, 
however,   in  the  absence  of  any  misconduct  in   the 
trustees,   deprive  them  of  the  exercise  of  their  dis- 
cretion, but  only  requires  them  to  act  under  the  con- 
troul  of  the  Court."    It  is  the  decree  itself  which  has 
this  effect ;  payments  made  after  the  institution  of  the 


(a)  1  Beav,  467. 


{h)  3  Hare,  245. 
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Boitf  but  befoFO  a  decree,  are  valid;   Mitohelton  v*    QueenUBenik. 
flper(a),  MalAy  v.  Ru$$eU{h\  where  Earl  of  Oxford        ^^^^' 
V.  Darton  (e),  a  case  in  the  House  of  Lords,  was  acted       ^n^u 
upoiu    The  result  is  that  the  executors  not  only  may,      Bueeagv. 
but  must,  go  on  administering  the  estate,  up  to  the 
time  of  a  decree.    A  contrary  decision  would  lead  to 
great  injustice :  the  mere  filing  of  a  bill  would  deprive 
the  executor  of  his  power,  though  he  would  be  without 
the  means  of  knowing  whether  the  suit  would  be  per- 
aiated  uu 

Qnrie^  contriL    If  the  title  be  not  good  in  equity 
as  wdl  as  law,  the  vendor's  contract  is  broken;  Ma-- 
berley  v.  Bobiru  (d).     In   Curling  v.  Shuttleworth  (e) 
Tmdal  C.  J.  said :    *^  The  rule  is,  that  where  upon  a 
sale  there  is  such  doubt  upon  the  vendor's  title  as  to 
render  it  probable  the  purchaser's  right  may  become  a 
pnatter  of  investigation  (^),  the  Court  will  not  compel 
him  to  complete  the  purchase : "  ^'  if  there  be  a  reason- 
able d^pree  of  doubt,  this  Court  will  not  expect  the 
pmnchaser  to  proceed."    That  is  a  rule  more  stringent 
than  it  is  necessary  for  the  present  plaintiff  to  insist 
upon :  but  at  any  rate  there  must  be  a  good  title,  equi- 
table as  well  as  legal :  if  the  title  be  not  wholly  good  it 
18  oot  good  at  all,  and  the  vendee  may  recover  his  de- 
podt  money.     The  question  arising  upon  an  issue  in  a 
Court  of  law,  the  equitable  title  becomes  matter  of 
evidence:  as  to  that,  the  evidence  was  that  the  title 
waa  bad  in  equity;   and  this  was  not  contradicted: 
the  nonsuit  therefore  was  wrong.     This  Court  will 

(•)  S  Sim.  64.  (6)  2  Sim.  ^  St.  227. 

(c)  QMm  Co,  Fkrl.  239.  O')  ^  Taunt,  625. 
(e)  6  Binf.  ISi. 

(g)  See  Fanterr.  Hoggart,  15  Q,  B,  155.    - 
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Volume  XIV.   take  judicial  notice  of  the  juriscUction  of  Courts  of 

1849. 
1_  Equity^  but  not  of  their  practice :  this  may  be  collected 


^'^■*  from  Lane's  Case  {a),  Tucker  v.  Inman{h)y  Dicas  y. 
BcRAAQE.  Baron  Brougham  §•  Vaux  (c),  Rex  v.  Koops  (d).  If,  in- 
deed, the  question  as  to  the  equitable  title  arose  on  a 
mere  point  of  equitable  interest,  this  Court  might  take 
notice  of  the  equitable  interest,  as  in  bankruptcy :  but 
the  question  here  is  whether  the  Court  of  Chancery,  by 
its  practice,  will  or  will  not  restrain  the  executor  from 
acting.  Authority  was  referred  to,  in  confirmatioii 
of  the  barrister's  evidence*  In  Walker  v.  Smalwood(e) 
a  sale  by  the  deyisee  of  lands  charged  with  payment  of 
debts,  made  pending  suit  by  a  creditor  praying  sale  and 
payment,  was  held  to  be  void*  It  may  be  added  that 
the  same  rule  was  recognised  in  Drayson  v.  Pocock  (^) 
and  in  Annesley  v.  Ashurst  (A).  In  that  last  case  there 
had,  it  is  true,  been  a  decree :  but  the  distinction 
between  a  suit  pending  and  a  suit  where  there  has  been 
a  decree  cannot  be  supported. 

Cur.  adv.  rtcff. 

Patteson  J.  now  delivered  the  judgment  of  the 
Court. 

The  right  of  the  phuntiiF  to  recover  the  money 
claimed  in  the  action  depended  on  the  question  whether 
the  defendant  had  a  good  title  to  the  leasehold  interest 
which  was  the  subject  of  the  contract.  It  was  not 
disputed  that  the  leases  were  valid,  and  were  in  ac* 
cordance  with  the  conditions  of  sale :  but  it  was  con- 


(a)  2  nep.  Id.  W  (6)  4  Af.  i*  G.  1049.  1065. 

(c)  1  Moo.  Jt  Rob,  S09.  SI2.  (<f)  6  ^  {•  E.  198. 

(e)  AmhL  676.  ig)  4  Sim,  285. 
(A)  3  P.  Wmu  S83. 
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tended  that  the  sale  was  void  by  the  rules  of  equity^  QueetCt  Bench. 

because  a  bill  in  equity  had  been  filed  by  a  creditor  ' 

agiunst  the  defendant,  who  was  an  executor  and  as       Num 

raefa  possessed  of  the  leasehold  interest  in  question,  to      Buaraqi. 

which  the  defendant  had  appeared ;  it  being  supposed 

that  an  executor  so  circumstanced  could  not  make 

a  yalid  sale  of  a  part  of  the  assets.    But  we  are  of 

opimon  that  this  ground  cannot  be  maintained.     We 

find  no  decision  to  that  effect  in  respect  of  executors. 

On  the  contrary,  the  authorities  cited  shew  that  the 

ezecator  has  the  power  of  sale  at  any  time  before  a 

decree  in  the  suit.    It  seems  that  there  would  be 

inconTenience  if  the  law  were  otherwise;  as,  then, 

a  bill  in  equity  for  payment  of  a  debt  would  in  effect 

take  away  the  power  of  obtaining  the  means  of  paying 

nntil  the  suit  should  be  determined. 

It  is  sufficient  to  say,  of  the  cases  cited  on  behalf  of 

the  plaintiff,  where  sales  by  trustees  pending  a  suit  had 

been  held  void,  that  none  of  them  applied  to  a  supposed 

trust  arising  merely  from  the  relation  of  executor  to  a 

creditor  of  the  testator. 

It  was  further  contended  that  the  supposed  rule  in 
equity  was  a  rule  of  practice  merely,  and,  as  such, 
the  subject  of  proof  by  evidence;  and  that,  according 
to  the  evidence  at  the  trial,  the  rule  existed. 

But  we  think  that  the  rule,  if  it  existed,  could  not 
be  piroperly  classed  with  rules  of  practice,  which  relate 
to  the  proceedings  in  a  suit  merely.  According  to 
the  contention  of  the  plaintiff,  the  rule  extends  to 
render  void  the  contract  of  a  purchaser  who  was  no 
party  to  the  suit,  and  so  to  affect  his  substantive  rights. 
It  18^  therefore^  a  part  of  the  rules  of  equity  of  which 
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roiumeXii^.  the  Court  is  to  take  judicial  cogniaoioe:  and  iha 

'__  evidence  waa  not  admissible. 

The  rule  therefore  must  be  discharged. 

Role  diadhaiged. 


Nuts 

T. 
BuftEAQI. 


Tuetdaif, 
December  ISth. 


Doe  on  the  demise  of  John   Patbb  (Mj^intt 

William  Plyeb. 


J.  Payne,  hav- 
ing two  sons, 
Edward  and 
John,  and  four 
daughters, 
Ann,  Etiseabeth, 
Mary  and 
Sarah,  by  his 
will  (dated 
before  1st  Jo- 
nuary  1R38) 


"P  JECTMENT  to  recover  two  sixth  parts  of  about 
twelve  acres  of  land,  lying  in  the  parish  of  SMfoUf 
Bedfordshire.  There  were  two  demises,  by  John  I^tymtt 
bearing  date  respectively  1st  April  1842,  and  Ist  Jufy 
1846.  The  defendant  pleaded  Not  guilty*  On  the 
trial,  before  Pottock  C.  B.,  at  the  BedfardMre  Lent 

recited  that  he 

had  surrendered,  or  intended  to  surrender,  all  that  part  of  bis  estates  which  were  copy- 
hold to  the  use  of  his  will.  He  gave  to  Edward  and  fail  beiii  And  udgom  tat  ever 
all  bis  estates  lying  in  N,,  on  condition  of  his  paying  an  annuity  to  the  four  daughters, 
"  or  to  the  heirs  of  tfieir  body,  share  and  share  alike.**  He  gave  to  John  land  at  Siw^btd aad  W^ 
without  words  of  inheritance,  but  adding  **  I  give  the  above  to  him,  bis  bein  and  aaagm^ 
for  ever,  upon  condition  **  of  paying  an  annuity  to  the  daughters  *'  or  the  heire  of  theif 
body,  share  and  share  alike."  He  gave  to  Ann  and  Sarah  each  a  cottage,  without  wonb 
of  inheritance.  **  I  give  unto  my  son  John  The  Meeting  IToute,'*  ^  if  it  is  not  made  ftce- 
hold,  to  save  the  expense  of  so  many  fines.  But  my  will  is  for  John  to  let  Edwmrd^  Amm^ 
Elizabeth,  Mary  and  Sarah  have  equal  shares  with  him,  the  same  as  if  it  was  frecbdld  Mid 
gave  amongst  them.  I  give  all  the  land  I  bought  of  Mr.  Burton,**  **  to  Atm^  EMmieik, 
Edward,  John,  Mary  and  Sarah  Payne,  as  likewise  The  Meeting  Hou^  and  appurtenancei, 
if  it  made  free,  share  and  share  equally  amongst  them.  If  John  refuM  to  let  Hum  biee 
share  of  the  Meeting,  he  to  forfeit  all  his  StotfoM  estate,  to  be  divided  amoogit  them. 
I  give  unto  Edward  Payne  and  John  Payne^  all  the  estate  as  I  bought  of  Mr.  ffgym/rfi, 
lying  in  the  parishes  of  C,  and  fT.,'*  **  equally  between,  on  condition  of  their  paying  10^ 
a  year  to  my  daughters,  their  heirs  or  assigns:  that  is  to  say,  82.  a  year  to  Ann  **  &c»,  **  their 
heirs  and  assigns  for  ever.'*  The  will  gave  special  directions  as  to  the  occupatioii  and 
management  of  the  Stotfold  property,  as  to  certain  pecuniary  legaciei  and  the  diapoia]  of 
the  surplus,  as  to  mourning,  funeral  &c.,  and  appointed  a  trustee  and  executon.  The  wiH 
appeared  to  be  drawn  by  an  uninstructed  person. 

Held,  that  Ann^  Elizabeth,  Edward,  John,  Mary  and  Sarah  took  only  an'oitala  lor  lift 
in  the  land  bought  of  Burton :  for  that  there  were  no  words  of  inheritance  aa  to  thia ;  and 
the  rest  of  the  will  supplied  no  inference  of  an  intention  to  give  more  than  A  Ulb  oitalai 
especially,  that  the  clause  for  forfeiture  of  the  Stotfold  estate  was  by  way  of  penalty  and  not 
of  substitution  for  The  Meeting  Houm ;  and  no  intention  tiierefore  could  bo  inlwrcd  tlint 
The  Meeting  House  was  given  in  fee  like  the  Stotfold  estate :  nor,  tiierefore^  could  any 
such  inference  be  made  as  to  the  land  bought  of  BurUnu 
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Aaasm,  1848,  a  verdict  passed  for  the  plaintiff,  subject   Qw^**  Bmch. 


1849. 


to  the  opmion  of  the  Court  on  the  following  case. 
By  indentures,  bearing  date  23d  October  1780,  one      ^^  ^^^ 


Path 

JdnaBurtaru  being  then  seised  in  fee  simple  of  the  ^* 

11..  .  Pl.T«JU 

wMb  in  question  amongst  others,  demised  the  same  to 

one  Edward  Puyne^  for  a  term  of  500  years,  by  way 

of  mortgage  for  securing   1202.  and  interest;    which 

^cnn  became  absolute  by  the  non-payment  of  the  mort- 

g^gfi  money  at  the  time  appointed. 

fij  indentures  of  lease  and  release,  bearing  date  re- 
'vpectiTely  19th  and  20th  September^  1783,  and  made  be- 
tween the  said  James  Burton  of  the  one  part,  and  one 
John  Payne  of  the  other  part,  the  said  lands  were  duly 
oon^eyed  to  the  said  John  Payne  in  fee :  and,  by  an 
indenture  of  same  date  with  the  said  release,  the  residue 
of  the  above  mentioned  term  of  600  years  was  duly 
■^signed  by  the  executrixes  of  the  said  Edward  Payne, 
^1^^  deceased,  to  one  John  Broum,  a  trustee  named  and 
'{'pointed  by  tbe  said  John  Payne,  in  trust  for  the  said 
"^^  Payne,  and  to  attend  the  inheritance. 

Oq  11th  July  1791,  the  said  John  Payne,  who  con- 

tonied  in  possession  of  the  said  lands  under  the  said 

conveyance  until  and  at  the  time  of  his  death,  duly 

nude  and  published  his  last  will   and  testament  in 

wilting,  attested  as  was  necessary  for  the  passing  of 

Nil  estates :  of  which  said  will  the  following  is  a  copy. 

"This  is  the  last  will  and  testament  of  me,  John 

f%ae,  of  Stotfold,  in  the  county  oi  Bedford,  farmer  and 

SDsltster.   Having  surrendered,  or  intended  to  surrender, 

aD  that  part  of  my  estates  as  are  copyhold,  to  the  use 

of  my  will,  I  ^ve  unto  my  son  Edward  Payne,  and  to 

Us  hdzB  and  assigns  for  ever,  all  my  estate  lying  and 

teing  in  the  parish  of  Norton  in  the  county  of  Hertford'^ 
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voufM  XIV    upon  condition  of  his  paying  8/.  a  year  amoi^st  all  my 

*        daughters,  Ann,  Elizabeth,  Mary  and  Sarah  Payne,  or 

D^  dem.      ^^  i]^q  jj^j^g  of  ^jj^jj.  body,  share  and  share  alike :  but, 

V*  if  there  should  be  but  one  daughter  living,  or  the  heir 

of  but  one,  that  is  but  one  left  alive  as  has  a  right  to 
it,  then  he  is  to  pay  that  daughter  or  the  heir  of  her 
body  but  421  a  year :  this  sum  of  money  to  be  pud  to 
my  daughters,  or  their  heirs  and  assigns,  for  ever,  to  do 
as  they  please  with  it  when  they  arrive  to  the  age  of 
twenty  one  years.  I  give  uuto  my  son  John  Payne 
The  Plow  at  Stotfold,  in  the  occupation  of  fVtUiam 
Kitchener,  with  the  Swade,  closes  thereunto  belonging, 
and  the  seven  acres  of  plowed  land  thereunto  belonging, 
and  a  slip  of  swade  as  I  bought  of  James  Burton  ad- 
joining,  being  about  two  rood  and  a  half,  and  the  close 
adjoining  there,  called  JermirCs  Close,  being  about  one 
acre  and  thirty  poles,  and  the  three  acres  of  plowed 
land  which  I  bought  of  Mr.  James  Ind  and  others, 
those  all  lying  in  the  parish  of  Stotfold.  I  likewise 
give  my  son  John  Payne  all  that  eighteen  acres  and 
two  roods  of  land  lying  in'  Willian  and  CrothaU  field, 
and  one  acre  of  leasehold  in  fFiZ/tan.  field.  I  give  the 
above  to  him,  his  heirs  and  assigns,  for  ever,  upon  con- 
dition of  his  paybg  my  daughters  Ann,  Elizabeth^ 
Mary  and  Sarah  Payne  the  sum  of  1221  a  year,  or  the 
heirs  of  their  body,  share  and  share  alike,  that  is,  the 
heir  of  a  daughter  to  have  the  mother^s  share  if  the 
mother  is  not  living ;  but,  if  in  case  there  is  bat  one 
daughter  alive,  nor  the  heir  of  but  one  daughter,  then 
he  is  to  pay  that  daughter,  or  the  heir  of  her  body,  but 
6/.  a  year.  I  give  this  in  the  same  manner  as  the 
other,  to  do  as  they  please  with  it  when  they  arrive  at 
the  age  of  twenty  one  years :  this  money  to  be  rec^ved 
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hf  me  tnmtees,  till  each  of  them  oome  of  age^  toward  Qm^**'  ^ench. 
bdfiag  bring  them  up.    My  will  is  for  all  the  estates  1__ 


to  be  made  dear  to  my  sons ;  all  fines  and  every  other 

chuqge  attending  them  out  of  my  personal  estate;  so 

that  they  may  enter  on  them  clear  of  all  charge  be- 

ndea  what  is  mentioned  to  pay  out  to  my  daughters, 

tlieir  hgm  or  aaugns.    I  give  unto  my  daughter  Ann 

Fixytut  that  cottage  on   The  Green  in  occupation  of 

JcaauM  Howard.      I    give  unto  my  daughter   Sarah 

Pa^ne  my  cottage  in  Frogland  in  the  occupation  of 

Thaauu  Mantk  Weavour.    Those  to  be  made  clear  out 

of  zny  personal  estate,  all  fines  and  other  expences,  the 

same  as  my  other  estates  as  I  give  to  my  sons,  to  enter 

on  them  quite  dear  of  all  expenses  whatsoever.    I  give 

unto  my  son  Edward  Payne  500/.  with  the  money  as  is 

coming  to  him  out  of  Kirky  and  Bentley  estates :  then 

the  Rat  is  not  to  be  demanded,  as  it  is  counted  to  make 

up  the  50021     I  give  unto  my  son  John  Payne  5Q0L 

I  giTe  unto  my  daughters  Ann^  Elizabeth^  Mary  and 

Statok  Payne  the  sum  of  300/.  a  piece,  each  daughter 

to  leedve  the  sum  of  300/.  when  they  arrive  at  the  age 

tf  twenty  one  years,  to  be  paid  by  me  trustees,  their 

^on  or  asugns.     I  give  unto  my  son  John  Payne  The 

Mutmg  House,  other  houses,  swade,  and  appurtenances, 

tf  it  is  not  made  freehold,  to  save  the  expense  of  so  many 

fisu.    But  my  will  is  for  John  to  let  Edward,  Ann, 

ESuieth,  Mary  and  Sarah  have  equal  shares  with  him, 

tie  same  as  if  it  was  freehold  and  gave  amongst  them. 

I  give  all  the  land  I  bought  of  Mr.  Burton,  ploughed 

kmdf  being  twelve  or  thirteen  acres  or  thereabouts,  to 

jbm,  Elizabeth,  Edward,  John,  Mary  and  Sarah  Payne, 

as  hiewise  The  Meeting  House  and  appurtenances,  if  it 

made  free,  share  and  share  equally  amongst  them.    If 


Doe  dem* 
Paths 

▼. 
Fltsa. 
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Voiume  XIK    John  refute  to  let  them  have  share  of  the  Meethiff,  he 
!L-  forfeit  all  hia  Stotfold  estate,  to  be  divided  amaagst 


Dotdem.      I  give  uDto  Edward  Payne  and  John  Payne  all 
Y.  estate  as  I  bought  of  Mr.  Reynolds,  lying  in  the 

of  Clothall  and    WiUian  in  the  county  of  Hertfimm  ^ 
equally  between,  on  condition  of  their  paying  1(ML««^ 
year  to  my  daughters,  their  heirs  or  assigna :  that  i 
say,  22.  a  year  to  Ann  Payne,  32.  a  year  to  Eli 
Payne,  and  32.  a  year  to  Mary  Payne,  and  2h  a 
Sarah  Payne,  their  hdrs  and  assigns  for  ever :  this      i 
be  paid  at  the  time  and  in  the  manner  as  the  other      m 
was  given  them  above.     *ll8  my  will  for  my  childi^^Kn 
to  live  together,  and  keep  this  farm  on  at  Stotfold, 
decline  all  malting  business,  except  they  ore  a  mind 
make  a  very  few  at  Stotfold:  and  the  boys  not  to 
ceive  their  fortune  till  twenty  five  years  of  age.    1S^ 
my  will  that  none  of  my  children  buy  any  black  clothi 
for  mourning;  whichever  doth  buy  any  mourning, 
have  50/.  less  money  on  that  account.     As  to 
and  gloves,  do  as  they  please,  and  give  bread  as  usnal,^^^ 
and  bury  me  by  my  wife  on  that  side  next  Church-^ 
Close.     And  if  you  set  a  grave  stone,  let  it  be  without  ^ 
verse.     When  all  my  just  debts  are  paid,  and  fimeral^ 
expenses,  all  goings  out  and  comings  in  kept  to  one^ 
account;  and  when  the  youngest  is  come  of  age,  as^^ 
they  have  all  received  their  fortune,  if  there  is  any 
thing  over,  to  be  paid  amongst  them,  so  as  the  share  of" 
a  son  is  twice  the  share  of  a  daughter,  to  be  shared 
equally  in  that  manner,  the  boys  to  have  as  much  more 
as  the  girls  a  piece.     'Tis  my  will  that  my  brotheivin* 
law  William  Nightingale  of  Farlane  in  the  parish  of 
Stevenage,  Hertfordshire,  should  be  in  trust  to  see  to 
my  children ;  and  whatever  expense  he  is  at  to  be. paid 
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Doi  dcm. 
Fatkb 

P&TXIU 


inrt  of  my  penonal  estate^    I  do  sppdmi  Anne  Payneg  Qwtn^iBendL 
JEBzabeO^  Ihiyne,  John  Payne  and  Edward  Payne,  joint 
ezecQton  of  this  my  but  will  and  testament ;  revoking 
mil  former  wills  by  me  at  any  time  heretofore  made ; 
and  do  dedaie  this  to  be  my  last  will  and  testament*" 

The  said  John  Payne  was,  at  the  time  of  making  his 
^will  and  at  his  death,  the  owner  of  the  several  houses, 
Imnd  and  premises  in  the  said  will  mentioned,  as  therein 
deseribed;  and  died  in  1791,  without  having  altered  or 
revoked  his  said  will,  and  leaving  him  surviving  the 
«dd  rix  children  in  the  said  will  mentioned.    Ihe  fol- 
lowing table  correctly  sets  out  the  state  of  his  family, 
t&d  their  posterity,  with  the  dates  of  their  births,  mar- 
riagoii  and  deaths^  so  far  as  is  necessary  for  the  pur- 
poses of  this  case. 


John  Payntt  t^o  teitator, 
died  Ath  November,  171K). 


SUKobetk  Pagne, 

.-„^  married 

*S^  Skvpe,      AuMtoi^  Page, 
^^mhuH       died  ST  J^; 

S.P,  8,P, 


Edward  PajOM 
died  S4«h  oh., 

1841, 
leaving  iMue. 


Thomas  Paame, 
ddeH  eon  and  heb  of 

Bdmard  Payne, 
diad  9di  Amput  1898, 

iMTlllf  Mue, 


Jckm  Pttfite, 
flidaet  ion  and  lieir  of 

TiboOTc  Ptufne, 
the  pretent  claimant. 


Mary  Paynet 

married 

Miehaei 

Saumder$ont  died 

Sd  Jamtary  1807* 

leaving  issue, 

two  lODs  and  a 

daugliter. 


J<An  Payne, 

died  9Uth  April, 

1825,  leaving 

iMue.  a  son 

and  six 
daughter!. 


i 


John  paynct 

second  son  of 

Edward  Payne, 

itiU  living. 


B7  indentures  of  lease  and  release,  bearing  date 
ffif^ctively  6th  and  6th  November,  1829,  and  made 
iKtween  the  said  Edward  Payne,  the  eldest  son  of  the 
testator  John  Payne,  of  the  one  part,  and  one  Henricus 
Odariiu  Roe  of  the  other  part,  and  after  reciting  a 


Sarah  Payne, 
died  Jnne  1846, 
an  imbedle. 
5.  P. 
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rohms  XIK   certain  mortgage  bearing  date  the  29th  September  18 
*       and  a  certain  other  mortgage  bearing  date  29th 


^!^      femJ^r  1825,  it  was  witnessed  that  the  last  mentioi 
^        Edward  Payne  did  (in  common  form)  convey  to  the 
Henricus  Octavius  Roe  the  stud  premises,  consisting  of  i 
twelve  acres,  or  thereabouts,  of  open  field,  arable 
and  three  roods  of  dole  swarths,  in  the  common  mead^^ 
called  Law  Meadow,  in  Stotfold,  unto  the  sud  ffenrC. 
Octavius  Roe,  his  heirs  and  assigns,  to  hold  to  and^ 
the  use  of  the  said  Henricus  Octavius  Roe,  his  heirs 
assigns,  for  ever.     And  the  said  Edward  Payne  then^l 
covenanted  for  the  title  to  the  said  premises,  and  agaj 
all  incumbrances  and  claims  &c.,  except  the  several 
estates  of  Elizabeth  Page  and  Sarah  Payne,  daughj 
of  the  said  John  Payne,  of  and  in  two  undivided 
parts  of  the  said  land  and  premises  under  the  will  ^ 
their  said  father,   and  except  the  before  mentione^^ 
mortgage  and  further  charges. 

The  rent  in  respect  of  two  acres  of  the  saidland"^^ 
was  regularly  paid  by  the  occupying  tenant  of  th^-^ 
whole  to  Elizabeth  Page,  in  the  said  table  named,  untL-^ 
her  decease  in  June  1835.  And  the  rent  in  respect - 
of  two  other  acres  was,  in  like  manner,  paid  to  or  for^ 
the  use  of  Sarah  Payne,  in  the  said  table  named,  until^ 
her  death  in  June  1846. 

John  Payne,  the  lessor  of  the  plaintiff,  is  the  heir^ 
at  law  of  the  said  Elizabeth  Page,  of  the  said  Sarahs 
Payne,  and  of  the  said  last  mentioned  Edward  Payne. 

The    question   for    the    opinion    of  the   Court  is^  ^ 
Whether,  under  the  circumstances,  the  plaintiff  is  en-^ 
titled  to  recover.     It  is  agreed  that,  if  the  Court  shalL^ 
be  of  opinion  that  the  plaintiff  is  entitled  to  recover  thc^ 
verdict,  judgment  shall  be  entered  for  the  whole  or  such  ' 
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fot&m  of  the  land  eoiight  to  be  recovered  as  the  Court  Queen^s  Benek. 

«iall  direct.    Otherwise  a  nonsuit  shall  be  entered*  

Btker  party  to  be  at  liberty  to  refer  to  the  deed  ^«  d«n* 

,  Pathe 

^Q^Qaoned  in  the  case.  ▼. 


The  case  was  argued  in  last  Easter  vacation  (a)  and 
*  tibe  present  vacation  (J). 

ff^ifrUedffe,   for  the  defendant    {O'Malley,  for  the 

plaintiff,  being  absent  at  the  beginning  of  the  argu* 

^^^^nt).    The  daughters,  Elizabeth  and  Sarah,  through 

'H'liom  the  lessor  of  the  plaintiff  claims,  took  only  life 

estates  under  the  will  of  John  Payne.     The  words  of 

^e  limitation  to  them  are  not  distinguishable  from 

"tlioee  in  Doe  denu  Norris  v.  Tucker  (c),  where  it  was 

held  that  only  an  estate  for  life  passed.     Silvey  v. 

BawDard(d)  is  to  the  same  effect.     [Patteson  J.  referred 

to   Gretton  v.  Havmrd(ey]     The  devisees  there  took 

by  the  words  **  heirs  of  her  body  ; "  and  there  the  "  real 

and  personal  estate''  was  devised,  words  which  might 

be  beld  to  describe  the  devisor's  interest :  here  the  devise 

is  of  <* land;"  and,  where  the  word  "estate"  does  occur, 

it  plainly  describes  the  parcels  devised,  not  the  interest. 

^n  the  other  side,  the  attempt  will  probably  be  to  sug- 

i^^t  an  opposite  inference  from  other  clauses  of  the  will. 

^^   may  be  contended  that  the  forfeiture  clause,  immc- 

*^tely  following  the  limitation  in  question,  would  give 

^^  Stotfold  estate  in  fee,  as  a  substitute  for  the  interest 

7%€  Meeting  House,  which  interest  must  therefore 

be  a  fee.    But  this  is  not  a  sound  inference: 


C^)  J%  9tb,  1S49.    Before  PtUteson,  Coleridge  and  Wightman  Js. 
^^>  IkcewUmrSih^  1S49.     Before  PoUeum,  Coleridge  and  Erie  Js. 
.  ^^'i  SB.^Ad.  47S.  {d)  e  J,^  E,  253* 

^*)  6  T^mU.  94. 


Pltsa. 
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FoUimXJr.    the  Sioffold  estate  is  taken  fW»n  John  for  the 
!___  not  of  indemnifying  the  six  devisees,  but  of 


PlLTMU 


^It^T      "^^^^    ^*  ^  observable  that  the  devisor  knows 


Jl^^        necessltj  of  words  of  inheritance ;  for,  after  giviiig 
John  the  land  in  Willian  and  Crothdll  fields,  wil 
more  words,  he  adds :  **  I  give  the  above  to  him, 
heirs  and  assigns,  for  ever."     Shortly  afterwards, 
tages  are  given  to  Ann§  and  Sarah  without  words       of 
inheritance.    It  is  enough  for  the  defendant  to  ettabLSib 
that  there  is  a  doubt  whether  the  fee  was  meant       to 
pass  I  there  being  no  words  of  inheritance,  the 
rule  of  law  will  not  be  departed  from,  except 
manifest  indication  of  intention;  Roe  demu  Bmoes 
Blachett  (a).    If,  then,  Etizabeih  and  Sarah  took  oa^--^ 
estates  for  life,  the  lessor  of  the  plaintiff  oanoot 
as  their  heir.    It  is  trae  that  he  is  the  hdr  of  Jok^' 
Payne f  the  devisor.    But  Edward  Payne,  the  eldest  ^ 


son  of  the  devisor,  who  had  the  reverrion  expeel 
upon  the  life  estates,  conveyed  it  away  by  the  deed^ 
of  November  1829.     That  these  deeds  passed  the  vs- 
version  is  manifest  from  the  covenant  against  aU  in- 
cumbrances except  the  life  estates. 

Further,  even  if  Elizabeth  and  Sarah  todL  eetates 
in  fee,  yet  the  lessor  of  the  plaintiff,  who  must  make 
out  his  title  as  their  heir  through  Edward  Payne^  the 
eldest  son  of  the  devisor,  and  releasor  in  the  deeds  of 
November  1829,  is  estopped  by  those  deeds.  (The 
argument  as  to  this  is  omitted,  the  point  haviiig  become 
immaterial  upon  the  view  taken  by  the  Court.) 

Again,  the  legal  estate  is  in  the  personal  repre- 
sentative of  John  Brawny  to  whom  the  term  of  five 
hundred  years  was  assigned  by  the  deed  of  Sej4emher 

(a)  1  Cowp,  835.  S4a 
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1783.    It  oiimot  be  treated  as  a  term  expired,  lii  Qkmh**  Ama*. 

.  1840. 

being  aatiafied.    (The  argument  upon  this  point  also  ia  !_ 

omittody  no  deciaion  having  been  given  upon  it.)  ^pI,^ 


(yMaUejf,  for  the  plaintiff.    Elizabeth  and   Sarah 

took  estatee  in  fee  under  the  devise.    It  ia  true  that 

the   words   by  whioh  the  tlurteen  acres   are   given 

ircmld,  if  standing  alone»  confer  no  more  than  a  life 

estnte.     But  this  will  not  prevent  the   inheritance 

finoni  passings  if,  on  looking  at  the  whole  wiU,  that 

appears  to  be  the  intention  of  the  devisor;  Doe  dem. 

€}rpe  v.  Frott{a),    Now,  looking  at  the  whole  will,  an 

inteatioa  appears  to  pass  the  whole  interest  in  the 

aevenl  parcels,  and  indeed  to  regulate  it  very  minutely. 

Bven  to  the  carrying  on  of  the  £Eurm  at  Stotfold,  the 

wiU  goes  into  a  particular  detaiL     It  is  quite  incon- 

Biteat  with  this  to  suppose  any  intention  of  leaving 

dn  inberitanoe  undisposed  of.    It  cannot  be  disputed 

tbity  in  the  first  instance,  the  Stotfold  estate  is  given 

to  JMa  Payne  in  fee.    But  it  was  manifestly  intended 

that  the  interest  gpven  in  The  Meeting  House  should 

be  coextensive  with  that  given  in  the  Stotfold  estate, 

imimnch  as,  in  one  event,  the  latter  is  to  take  the 

plsce  of  the  former.     The  thirteen  acres  are  clearly 

given  for  the  same  interest  as  The  Meeting  Houee.     It 

is  aigoed  that  the  Stotfold  estate  is  given  to  the  ux, 

on  the  contingency,  not  as  a  substitution,  but  by  way 

of  forfeiture.     The  word  '' forfeit **  is  indeed  used: 

bat  the  clause  is  not  penal ;  else  no  share  in  the  Stotfold 

catate  would,  in  the  event,  be  g^ven  to  JbAn,  whereas 

he  is  to  take  equaUy  with  the  others.    In  Green  v. 

[a)  I  B.i  C,  638. 


Payhb 
▼. 

PliTM. 
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VohimeXiv.   Amuteed(a)  land  was  devised  to  T.  without  woidsoP 

*       inheritance ;   yet,  because  the  devisor,  in  one  events 

Doi  dem.     directed  land  as  good  in  value  to  be  purchased  for  2% 
▼•  it  was  held  that,  "  purchase  "  in  common  speech  imply- 

ing a  fee,  the  first  devise  was  of  a  fee.     In  Gough  y. 
Hawarde(b)f  where  the  Judges  were  equally  divided, 
the  principle  was  admitted  by  all ;  and  several  iUostra* 
tions  are  to  be  found  in  their  judgments:   among 
others,  the  following  (c):  ''a  man  did  devise  Blaehrocre 
to  his  eldest  son  and  his  heirs  for  his  part,  and  White^ 
acre  to  his  younger  son  for  his  part  (and  omits  to  him 
and  to  his  heirs)  yet  this  shall  be  also  to  him  and  to 
his  heirs,  because  the  same  hath  dependency  upon  the 
former  devise,  and  in  the  construction  of  this,  it  shall 
be  guided  by  the  same.**    It  is  on  the  same  principle 
that,  where  an  estate  is  given  to  A,  after  the  death 
of  the  devisor's  widow,  an  estate  for  life  to  the  widow 
is  implied.     Here,  if  The  Meeting  House  is  not  made 
freehold,  it  is  given  to  John  ;  but  the  six  are  to  share 
it  *^the  same  as  if  it  was  freehold."    It  is  given  to    , 
John  to  save  the  expense  of  several  fines.     But  it, 
must  be  meant  that,  in  that  case,  he  is  to  take  in  fee 
for,  if  he  did  not,  the  cestui  que  trusts  would  ha^ 
their  sixths  only  pur  auter  vie,  whereas  the  law  favonrs— !:a 
an  estate  for  life  of  the  owner,  rather  than  an 
pur  auter  vie.     Now,  if  John  takes  a  fee  in  The  Meeting 
House  in  this  contingency,  it  is  obvious  that  the  oth< 
take  an  equitable  inheritance ;  because  there  is  a  cl< 
intention  that  the  beneficial  interests  of  the  six 
be  commensurate.     That  principle  prevailed  in  Knigi 
V.  Selby  (d).    The  same  inference  arises  from  the  w( 

(a)  Hob,  65.  (5th  ed.)  (6)  3  Bultt.  121. 

(c)  3  BuUt,  124.  (d)  SM.^G.  9S. 
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wlueli  foUoWj   "gave  amongst  thenu"    [^Cokridjfe  J.   Queen*i  Bench, 

I  &  not  see  why,  if  the  lord  enfranchised,  he  cotild  not [ 

convqr  t  life  estate  to  each.]     The  land  bought  of  Bey-      i>o«  d**". 
^^^^Mi  18  given  to  JEdward  and  John  Payne  without  words  v. 

of  inheritance ;  yet  they  clearly  take  a  fee,  because  they 
take  on  condition  of  paying  an  annuity  to  the  four 
nsten  and  their  heirs :  the  construction  might  be  other- 
wise if  the  annuities  were  simply  charged  on  the  land ; 
for  then  they  might  cease  when  the  estate  in  the  land 
^^^LB&i,  and  it  would  not  be  necessary  to  imply  a  fee. 
TJhe  cases  are  collected  in  2  Jarman   On  Wilbf  171. 
cb*    zxziii.  a.  2.  (a).     [Patteson  J.     At  that  place  the 
^^rmt  uses  the  words  **  all  the  estate  as  I  bought."] 
^hat  is  a  description  of  the  parcels,  not  of  the  interests. 
\jf^oUu€n  J.     The  truth  is  that  he  does  not  know  the 
fl^€^nning  of  the  words  he  uses ;  and  he  inserts  nonsense 
of  creiy  kind.]     It  is  argued  thfit,  because  sometimes 
iroxds  of  inheritance  are  used,  it  is  to  be  inferred  that, 
w^l&cre  such  words  do  not  appear,  there  is  no  intention 
^    IXUB  the  inheritance.    But  the  more  natural  inference 
^    *^ittt  the  devisor  took  for  granted  that  the  inheritance 
P"**>ed  in  each  case:    thus,  where  the  words  of  in- 
h^&xitaaoe  are  introduced  in  the  condition  annexed  to 
^■^^  devise  rf  Willian  and  Crothall  fields,  there  is  no 
ice  of  any  belief,  on  the  part  of  the  devisor, 
he  was  enlarging  the  interest  already  given.    The 
^^^^^trinci  that  the  strict  legal  sense  of  the  words  of  a 
^^^-U  can  be  altered  only  by  express  declaration  of  in- 
^*ition,  is  no  longer  maintained;  Doe  dem.  Dacre  v. 
'"^^  (J),  Denn  dem.  Bridaen  v.  Page  (c). 


^^^  Set  note  (I)  to  p.  172.  of  Ptrkina'B  edition,  Bosloih  1845. 
^*)  \B,ff  P.  25a  261. 

(^)  Koce  (•)  to  I  B.  ff  P.  261.;   S.  C.  note  (6)  to  Fetter  ▼.  Lord 
^*ii^,ll  ir«f,603. 

^OUZIY.  V.B.  N  K 
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Foiume  XIV.       If  the  siBters,  Elizabeth  and  Sarahy  took  only  ft  lif^f 
_  ' estate,  the  Icflsor  of  the  plaintiff  cannot  dum  throng^^ 


to 


Dob  dem.      ^^^ .  ^^^  j  \^  mvAt  be  admitted  that  he  cannot 

Fatkb 

▼•  the  reversioni  as  heir  to  his  grandfather  Edward 

in  contravention  of  the  deeds  of  November  1829.     B 
if,  as  is  contended  for  the  lessor  of  the  plaintiff^  EH 
beth  and  Sarah  took  estates  in  feei  then  those 
will  not  prejudice  the  title  of  the  lessor  of  the 
nor  will  the  term  conveyed  to  Brawn.     (The 
ment  on  these  points  is  omitted.) 

WorlUdge  was  again  heard  for  the  defendant.  Iq 

Doe  dem.  Gwillim  y.  GwiUim(a)  there  were  nhniiji  [» 
grounds  than  here  for  inferring  a  general  intention,      to 
pass  the  inheritance :  but,  for  want  of  words  of  i 
ritance,  it  was  held  that  a  life  estate  only  passed : 
stress  was  there  laid  upon  a  circumstance  which  b 
be  found  here :  that  in  some  parts  of  the  de 
of  inheritance  did  appear,  but  not  in  the  part  in  qm 
tion.     That  the  clause  respecting  the  forfeiture  of 
Stotfold  estate  is  in  pcenam,  and  not  for  the  purpo^^**"*^ 
of  substitution,  may  be  inferred  irom  the  oonrideratio^' 
that,  if  John  allowed  the  rest  a  share  of  The 
House f  but  his  heir  refused  to  do  so,  the  clause  Wi 
not  take  effect  at  all.     Crreen  y.  Armiteed{b)  appli 
only  where  one  estate  is  clearly  an  equiyalent  for  tB^ 
other.     In  Knight  y.  Selby  (c)  the  devisor  professed  io 
dispose  of  his  '^  real  estate."    In  Doe  dem.  Orpe  t. 
Frost  (d)  the  Court  considered  that  an  intention  i^ 
peared  to  give  a  fee  to  some  of  a  class,  and  thenot 


(a)  5B,^  Ad.\22,  (6)  Hob,  €5.  (5th  cd.) 

(c)  3M.^G,  93.  (d)  1  A  4-  C  638. 


e 
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inferred  the  eame  intention  as  to  the  rest  of  that  Qu«m*«  Btnek. 

1849. 


The  first  question  in  this  case  is,  vrhot  estate  did  the 

de^visees  of  John  Payne  (the  testator)  take  under  his 

"wilL   The  words  are  ''  I  give  all  the  land  I  bought  of 

'Mx.Bwrion,  ploughed  land,  being  twelve  or  thirteen 

MSTM  or  thereabouts,  to  Ann,  Elizabeth,  Edward,  John, 

ttanf  and  Sarah  Payne,    as  likewise    Z%e  Meeting 

Bom  and  appurtenances,  if  it  made  free,  share  and 

>^han  equally  amongst  them.     If  John  refuse  to  let 

them  have  share  of  the  Meeting,  he  to  forfeit  all  his 

^^^i^M  estate^  to  be  divided  amongst  them." 

Tile  will  being  in  1791,  these  words  of  themselves 

^^^7  gi^o  01^7  lif<9  estates:  there  are  no  words  of 

^'^l^tanoe,  nor  any  words  such  as  '^  estate,"  '^  pro- 

P^ity,"  or  any  similar  expressions.     Neither  are  there 

^  be  found,  throughout  the  will,  any  other  words  re- 

^'ring  to,  or  in  any  way  applicable  to,  '^  the  land  I 

^^ht  of  Mr.  Burton,^  which  is  that  in  dispute.     But 

^iiore  ace  other  words  in  the  will,  as  to  The  Meeting 

floiue  which  is  contained  in  the  disputed  devise,  from 

wluoh  it  is  contended,  for  the  lessor  of  the  plaintiff, 

^  the  testator  manifestly  intended  to  pass  the  fee  in 

7Af  Meeting  House  ;  and  thence  it  is  inferred  that  he 

hid  the  same  intention  as  to  the  land  in  dispute,  and 

lias  sufficiently  expressed  that  intention.     The  Meeting 

Hout  was  copyhold ;  and,  immediately  before  the  de- 

NN  2 


Pltib. 


Doidtm. 
Paths 

CfMaUey  was  heard  in  reply.  ^^^ 

Cur.  adv.  wdt 


'Fahtebov  J.  now  delivered  the  judgment  of  the 


fi26 
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Dob  deni. 
Paths 


roiumexir.    viae  in  dispute,  it  is  devised  in  these  wordsL    ^  I  me 

1849. 
*        unto  my  son  John  Payne  The  Meeting  BomMe^  othtf 

houses,  swade  and  appurtenances,  if  it  is  not  made  free- 
bold,  to  save  the  expense  of  so  many  fines.  Bat  my 
will  is  for  John  to  let  Edward,  Ann^  ElizabeUt^  Mary 
and  Sarah  have  equal  shares  with  him,  the  same  as  if 
it  was  freehold  and  gave  amongst  them.**  Here,  agaiOf 
there  are  no  words  which  would  pass  more  than  life 
estates. 

But,  inasmuch  as  in  the  devise  in  dispute  John  ia  to 
forfeit  to  the  others  all  his  Stotfold  estate  if  The  Meeimy 
HouMe  should  not  be  made  freehold  and  he  ahonld  xe» 
fuse  to  let  them  share  in  it,  and  inasmuch  as  the  will 
had  already  given  John  the  Stotfold  estate  in  fee»  K> 
that  the  others,  in  the  event  of  his  incurring  the  for- 
feiture, would  take  the  Stotfold  estate  in  fee,  it  is 
argued  that  it  must  have  been  intended  that  they 
should  take  The  Meeting  House  in  fee  in  the  event  of 
his  not  incurring  the  forfeiture,  and,  by  conseqnence, 
the  land  in  dispute  also*  The  case  of  Green  v.  Arm^ 
steed  (a)  was  relied  on  for  the  former  part  of  this  posi^ 


tion.  That  was  a  devise  to  A.  for  life,  with  remaindi 
to  his  son  B.  (without  words  of  inheritance) ;  but»  i 
A.  should  purchase  for  B.  property  of  equal  value, 
then  A.  was  to  have  the  fee  in  that  devised.  The 
Court  held  that  B.  took  a  fee  in  remainder,  because 
the  equivalent  which  A.  had  the  option  of  purchasing 
for  B.  must  manifestly  be  some  property  in  fee,  since 
A.t  by  such  purchase,  was  to  acquire  the  fee  in  the 
property  devised.  For  the  latter  part  of  the  position, 
Gough  V.  Howarde{b)  was  relied  on,  in  which  a  case  ia 
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cited  of  a  devise  of  Blackacre  to  one  son  and  his  heirs,   Queen* t  B%nek. 


1849. 


and  of  Whiteacre  to  another  son,  omitting  his  heirs,  yet 
it  was  held  that  the  testator  meant  to  give  the  same      ^^  ''"^ 
interest  to  both  sons.     The  present  devise  is  perhaps  ▼. 

Stronger  than  the  case  in  JSu&frocfi?,  because  the  land 
in  question  and  The  Meeting  House  are  both  comprised 
in  the  same  devise  (that  in  dispute)^  and  it  is  fairly  to 
be  inferred  that  the  testator  intended  to  give  the  same 
interest  in  both  properties.     Looking,  however,  at  the 
whole  of  this  will,  as  it  affects  both  properties,  we 
^gree  with  the  learned  counsel  for  the  defendant  that 
^e  forfeiture  of  the  Stotfold  estate  is  not  by  way  of 
equivalent  for   The  Meeting  House,  but   by   way  of 
penalty  on  John,  the  devisee,  in  the  event  of  his  dis- 
obeying the  testator's  expressed  wish  as  to  The  Meeting 
^ouse,  and  that  we  cannot  collect  from  the  words  used 
either  that  John  would  take  the  fee  in  The  Meeting 
Bouse  if  it  continued  copyhold  and  he  refused  to  let 
the  others  share  in  it,  or  that  all  would  take  the  fee 
^^  It  if  it  became  freehold ;   much  less  that  the  tes- 
tator has  used  words  sufficient  to  pass  the  fee  in  the 
^d  in  question. 

It  follows  that  the  rule  universally  adopted  in  the 
sbsence  of  sufficient  words  of  inheritance  must  prevail, 
as  it  did  in  Doe  dem.  Norris  v.  Tucker  (a)  and  Silvey 
T.  Boward  (b) ;  and  that  we  must  hold  that  the  devisees 
took  only  estates  for  life. 

This  makes  it  unnecessary  to  consider  the  other 
points  nused  in  the  case.  And  a  nonsuit  must  be  en- 
tered. 

Nonsuit  entered. 

(a)  3  B.  4t  Ad,  479.  (6)  ^  A.^  E.  S53. 
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TWfdoy,         The    Queen    against   the    Inhabitants  of   the 

Parish  of  St.  Mabgabet,  in  the  Borough  of 
Leicesteb. 

Reported,  12  Q.  B.  98. 


Tue9day^  Eeene  agaiTist  Wabd. 

December  1 8th. 

Reported,  13  Q.  B.  515. 


Tuetday,         DoE,  on  the  several  demises  of  The  Queen  and 
j}ece,^isth.      Qj-OBGE  FiNCH,   agaiTist  The  Archbishop   of 

YoBK,  The  Earl  of  Devon  and  John  Loch. 

The  second  judgment  in  this  case  is  reported  ant^ 
pp.  108,  109. 


Vtffers  against  TTie  Bean  and  Chapter  of  St  P'aul% 
decided  in  this  vacation,  will  be  found  at  the  end  of  the 
volume. 
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CASES 


ARGUED  AND  DETERMINED  QueenU  Bench, 

1850. 


iir 


THE    QUEEN'S    BENCH, 


IX 


HILARY  TERM  AND  VACATION, 

XIII.  VICTORIA. 


The  Judges  who  usnallj  sat  in  Banc  in  this  Tenn 

and  Vacation  were 

PaTTESON  J.  WiGHTMAN  J. 

CiOLERIDGE  J. 

Lord  Denhan  C.  J.  was  absent  during  the  whole 
Tenn  and  Vacation^  on  account  of  ill  health. 


The  Queen  against  James  Josiah  Habdey.       Friday, 

January  lltb. 

In  the  Matter  of  the  Arbitration  in  The  Queen 
against  Hardey,  in  Middlesex,  and  The 
Queen  against  Hardey,  in  London. 

TJURLSTONE,  in  last  Michaelmas  term,  obtained  Two  indict- 

X-£  ,  ments,  one  for 

a  rule  calling  upon  the  above  named  defendant  to  perjury,  an- 
snew  cause  why  an  attachment  should  not  issue  agamst  spiracy,  were 

removed  into 
tlus  Coart  by  cerdorari.    The  indictment  for  perjury  came  on  for  trial  at  Nisi  prius,  when, 
under  the  adtrice  of  counsel,  it  was  agreed  that  no  evidence  should  be  tendered,  a  verdict 
of  Not  guilty  taken  on  both  indictments,  and  that  all  matters  in  difference  between  the 
prosecutor  and  defendant  should  be  referred  to  a  barrister ;  the  costs  of  the  indictments, 
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nimme  XIK 


him  for  mis  ooiit6mpt  in  prantiiUug  a  lEt  io  ttpoty 
in  respect  of  oertaun  maUeii  rdidi^  to  the  said 
aibitiation ;  and  for  his  oontcsopt  in  remkii^  the 
authoritj  of  the  aibitntor  to  ytooui  m  the 
arbitration :  or  why  the  aaid  defiendaat  ahonld 
pay  to  the  proeecator  Jokm  Hacdl  TriMtam  the  eosta 
of  and  oocaaioned  by  the  sud  aibitntioiiy  or  aodi  eoste 
as  this  Cout  should  think  leasmahk:  or  why  the 
verdict  of  Not  Guilty  entered  on  the  in£ctacnts  after 
mentioned  should  not  be  reapectiTely  set  aade  and 
writs  of  procedendo  isue. 

The  rule  was  obtained  on  reading  the  after  mentimied 
rule  of  Court,  and  on  an  affidavit  (by  Trutam  and  lus 


Tbr  QjccM 

HAitXfCT. 

fftlcfmcK  and 
award  to  be  ia 
hi*  di  tension. 
An  ordrr  of 
fvfrrecce,  as 
at  S'ni  priui* 
io  tlie  Dftoal 
foftn,  vat  after- 
vard*  drawn 
up,  and  was 
naade  a  rule  of 
court.     After 
•ercral  meet* 
ioj^y  the  de- 
frodant  re- 
voked bis  sub- 
mi^Mon,  and 

took  iteps  in  a   clerk)  which  stated  the  following,  amm^  other,  fiurta. 
wbirh  was  one        Mcssrs.  John  Hocell  Tristan  and  Sebastiam  Cre^pd^ 

of  the  matters 
in  diflerence  so 
referred.     On 
motion  to  at- 
tach him  for 
contempt,  or 
to  Mrt  a^ide  the 
verdict  ou  the 
indictmeEitft: 
Held,  that 
it  would  have 
been  illeiral  to 

refer  an  indict-   accounts  statcd  bctwcen  him  and  the  firm,   and  file«? 

ment  for  per- 
jury, or,  §emble, 
for  conspiracy ; 
but  that  tiic  in<i 
dictmcnU  were 
not  referred, 


Hardey  carried  on  business  in  London  as  solidton^ 
partnership.     In  1843  they  dissolved  the  partnershipi^ 
and  appointed  a  trustee,  Edward  Taylor  DartneB^ 
wind  up  the  affairs.     In  January  1847  Hardeg  died 
and,  in   the  same   month,  his  brother,  Jarnes  Jona\ 
Hardey^  claimed  certain  balances  as  due  to  him  npoi 


a  bill  in  Chancery  against   Tristan  and  DartneU  for 
an  account  of  the  sums  due  to  him,  Jl  J.  Hardey, 
from    the    firm,    and    for    an   injunction   to  restrain 
and  the  verdicte    Triston   and  Dartndl  from  receiving  certain  moneys 

ofacquitUl,  ^  °  ^ 

given  on  the       then  duc  from  Sir  Matthew  Barringtony  or  any  other 

ground  that  no  ^ 

evidence  was      dcbts  or  sums  duc  to,  or  othcr  the  effects  of,  the  said 

produced,  mutt 

at  all  events  htand ;  and  there  was  nothing  illegal  in  referring  all  matters  in  difference 
and  at  the  same  time  consenting  to  a  verdict  of  acquitul,  unless  there  was  a  corrupt 
agreement  to  fctifle  a  prosecution,  which  in  the  present  case  did  not  appear  to  be  the  fact. 

Held,  alko,  that  the  arbitrator  could  not  be  considered  as  appointed  by  an  order  or  mle 
made  in  an  action,  within  tlie  first  branch  of  stat.  3  &  4  IP.  4.  c.  4S.  t.  39^  and  it  was 
doubtful  whether  the  order  of  Nisi  prius  could  be  treated  as  an  agreement  within  the 
second  branch*  Quaif,  also,  whether  the  order  of  Nisi  prius  was  good,  there  being  at  Ibe 
time  it  was  made  no  cause  before  the  Court. 

The  Court,  under  the  circumstances,  discharged  the  rule  without  costs. 
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firm;  and  from  negotiating  certain  bills  &c.:    also  QwetCt Bench. 
tbit  the  snm  due  from  Sir  M.  B.  might  be  pwd  to 1__ 


J.  J.  Hardey,  or  brought  into  Court  &c. :    that  an     The  Quuv 
account  might  be  taken  of  the  assets  got  in  by  DarU      Hakukt. 
neB^  and  that  the  same  might  be  applied   in  part 
payment  of  the  debt  due  from  the  firm  to  Jl  J.  Hardey 
&Om  :  and  that  Dartnell  might  be  removed  from  the 
troflt,  and  a  receiver  appointed.     J.  J.  Hardey  after- 
wards moved  the   Court  of  Chancery,  upon  several 
afiBclayitSy  made  by  him,  for  an  injunction  and  ap- 
pointment of  a  receiver,  pursuant  to  the  bilL     The 
Coiirt,  on  May  3d,  1847,  made  an  order  accordingly ; 
and  it  was,  by  consent,  referred  to  the  Master  to 
take  an  account.     Triston  afterwards  preferred  bills 
of  indictment  agunst  J.  J.  Hardey  for  having  conspired 
with  the  said  &  C.  Hardy  to  defraud  Triston  by  the 
laid  alleged  accounts  stated  and  otherwise,  and  also  for 
P^Qiy  in  the  said  affidavits  in  the  Court  of  Chancery. 
^  bills  were  found  at  the  Central  Criminal  Court, 
^  removed  into  the  Queen's  Bench  by  certiorari  at 
^  instance  of  J,  J.  Hardey :  and  the  indictment  for 
P^uiy  came   on    for  trial   before    Wightman  J.,  at 
^'fstminster,  on  27th  June,  1848,  when   Triston  at- 
tended with  witnesses;    but    it  was  then  arranged 
'^  Court  between   the  leading  counsel  for  the  pro- 
Mcation  and  the  defence  that  a  verdict  of  Not  Guilty 
should  be  entered  on  both  indictments  (the  indictment 
for  conspiracy  being  then  about  shortly  to  come  on  in 
Jjnidon),  and  all  disputes  between  Triston,  J.  J.  Hardey 
and  Dartnell  be  referred  to  arbitration.     An  order 
of  nisi  prius  was  drawn  up  accordingly  as  of  27th  June; 
but  Dartnell  refused  to  be  party  to  the  reference: 
and  it  was  thereupon  agreed  between   Triston  and 
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FoAmm  xir.    J.  X  Hardey  that  all  matters  in  difference  between 
1__  themselves  only  should  be  referred  to  arbitration,  vm,^ 


The  QuKSN  " 

agaxnU 

Haadit  ;  and 

The  QuiKN 

agiamat 
Haedbt,  in 

London. 


The  QvBsv     ^^  g^^J^  reference  should  be  made  a  rule  of  Comr*- 
Haadit.      The  order  of  reference  finally  stood  as  follows. 

'*  Middlesex,  to  wit.     At  the  sitting  of  Nisi  pnc^^ 
holden  at  fFestminster  Hall  on  Tuesday  the  27th  di^  n^l 
of  June  in  the  12th  year  "  &c,  '*  before  the  Honouiab^E^^ 
Sir  W.  JVightman''  &Q. 

*^  It  is  ordered  by  the  Court,  by  an^^ 
with  the  consent  of  the  parties, 
counsel  and  attorneys,  that  the  jxxr^'^rjrj 
find  a  verdict  of  Not  Gniltyt  no  evE  "^rvi' 
dence  being  offered  on  either  dde  iif     in 
either  indictment ;  subject  to  the  awi 
or  certificate,  order,  arbitrament,  final  end  and  di 
termination  of  Frederick  Robinson  Esquire,  barrist^t-^i^ter 
at  law,  to  whom  these  several  indictments  and  ^^     all 
matters  in  difference  between  Tristan  and  defenda;;^^Bii^ 
are  hereby  referred,  to  order  and  determine  what  Z 
shall  think  fit  to  be  done  by  the  said  parties 
ing  the  matters  in  dispute,  so  as  the  said  arlntral 
do  make  and  publish  his  award  or  certificate  in  wxiti_-ng 
of  and  concerning  the  matters  hereby  referred'* 
(clause,  as  usual,  for  the  award  being  made  and 
for  delivery)  "  on  or  before  the  fourth  day  of 
mas  term  next."    Liberty  to  the  arbitrator  to 
large  the  time.     Also :  ^*  That  the  said  arbitrator 
have  all  the  powers  of  certifying  and  otherwise  ol 
judge  at  Nisi  prius,  and  shall    be  at  liberty  to  si 
any  question  for  the  opinion  of  the  Court     And 
a  verdict  of  Not  guilty  in  the  said  indictment 
London  shall  be  entered  when  the  said  case  is  cal/^^ 
on.     It  is  also  ordered "  &c. ;  power  reserved  to  ti^        / 
Court,  in  case  of  objection,  *'  to  refer  back  the  saicf        / 
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wm  to  the  same  arbitrator,  the  said  F.  B.,  touching  Qmen*i  Btnek. 

II  or  any  of  the  matters  hereby  referred.     It  is  also  "  1__ 

c :  power  reserved  to  the  arbitrator  to  examine  the  ^*  Qd"* 
irties  on  oath,  and  to  swear  them  and  the  witnesses :  Habdst. 
te  parties  to  produce  before  the  said  arbitrator  all 
oh  books,  deeds,  papers  and  vmtings  in  their  or 
ther  of  their  custody  or  power  relating  to  the  matters 
difference  as  he  shall  require.  Further  order :  *^  that 
e  costs  of  the  several  indictments,  and  the  costs  of 
a  reference  and  award  or  certificate,  shall  be  in 
Q  discretion  of  the  said  arbitrator,  who  shall  award 

certify  by  whom,  to  whom,  and  in  what  manner 
e  same  shall  be  paid:  the  prosecutor  not  to  be 
«gu$ced  by  not  having  offered  evidence  in  either 
dictment.**  There  were  also  the  usual  clauses  bind- 
ig  the  parties  in  all  things  to  stand  to,  abide  by,  &c. 
le  award  so  to  be  made  &c. ;  not  to  bring  error,  or 
le  the  arbitrator  or  each  other ;  that  in  case  of  affected 
elaj  the  arbitrator  might  proceed  ex  parte  &c ;  and 
^At  the  order  might  be  made  a  rule  of  Court.  The 
^^der  had  the  usual  conclusion.  *^  By  the  Court. 
^^as  Denman,  clerk  at  the  sittings  of  Nisi  prius." 
Verdicts  of  Not  guilty  were  taken  on  the  indict- 
^te,  no  evidence  being  offered.  Several  meetings 
^  held,  and  proceedings  taken  under  and  pending 
^  ^reference,  which  the  affidavit  related  in  detail.  At 
^  aeventii  meeting,  counsel  for  J.  J.  Hardey  objected 

the  arbitrator's  authority  on  the  ground  that  the 
^er  of  Nisi  prius  was  made  in  the  mmtter  of  an 
dictment;  and  the  said  counsel  ultimately,  at  the 
'i^  meeting,  gave  a  written  notice  of  revocation; 
^Q  oppoedte  party  being  at  that  time  ready  to  proceed 
tith  their  case  before  the  arbitrator.  The  defendant 
^{ierwaids  took  steps  in  the  Chancery  suit  without  the 
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Volume  XIV.   leave  of  this  Conrt,  or  sanction  of  the  arbitrator.     T 
time  for  making  an  award  had  been  duly  enlai^ged,  ai 

The  QoRK     ^as  as  yet  unexpired ;  and  the  order  of  reference  h; 
Haedit.      been  made  a  rule  of  Court  (see  pp.  543,  4,  poet),  ai 
the  rule  served  on  J.  J.  Hardey. 

The  deponent  Tristan  denied  (as  far  as  regard( 

his  own  motives  and  conduct)  that  the  submission  t 

arbitration  was  a  corrupt  agreement  made  in  conside 

ation  of  compromising  the  indictment  for  peijury ;  an 

he  aven*ed  that  the  proceedings  against  J.  J.  Hard* 

for  peijury  and  conspiracy  were  instituted  bona  £4 

and  under  the  advice  of  counsel ;  that  deponent  L. 

employed  great  labour  and   expense  in  preparing  fe 

trial  on  both  indictments,  and  had  hoped  to  suocec 

that  he  never  instructed  counsel  to  make  any  oomps 

mise ;  nor  had  there  been  any  offer  of  compromise 

deponent  or  with  his  knowledge  before  the  indictm^ 

for  perjury  was  called  on;  at  which  time  the  leaC 

counsel  on  each  side  conferred  together,  and  the 

ponent's  leading  counsel  then  recommended  to  him  ^ 

an  acquittal  should  be  taken  and  the  matters  in  dito 

ence  referred;  and  that  deponent  was  averse  to 

step,  but  consented  to  it  in  reliance  on  hb  couc= 

Triston  also  stated  his  belief  that  the  Judge  who  fi 

sided   when  the  reference   was  agreed  to  knew    t 

nature  of  the  indictment  then  called  on. 

J.  J.  Hardey  made  an  affidavit  in  opposition  to  tb 
rule,  entering  into  the  merits  of  the  Equity  suit,  an 
alleging  tlfot  the  indictments  were  preferred  to  ii 
timidate  him,  and  deter  him  from  following  up  ti 
proceedings  in  Chancery  {a) ;  and  that,  after  the  findii 

(a)  The  affidavit  stated  that  in  tlie  indictment  for  conspiracy  the  fili 
of  the  bill  in  Chanci^ry  was  alleged  as  an  overt  act  of  conspiracy  to  ch 
and  defraud  Triaon  of  bit  moneys. 
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^^  tke  bill«y  oyertures  for  a  compromise  were  made,  as  QueenU  Bench. 

leponent  believed,  on  behalf  of  Triston.     The  affidavit   L_ 

•lao  contained  statements  intended  to  justify  the  re-     '^*  Qu««* 

vocation  of  the  arbitrator's  authority,  and  to  shew  that      Hardet, 

BQch  revocation  had   been  acquiesced  in  by  Tristan. 

These  details  are  not  material  to  the  present  report. 

The  affidavit  stated  also  that  the  order  of  Nisi  prius  of 

Ate  27th  was  made  without  the  consent  of  Her  Ma-   . 

jcity's  Attorney  General,  or  any  warrant  from  him. 

KiOMB  now  shewed  cause  (a).  The  order  of  reference 

v«8  invalid,  as  carrying  out  an  illegal  agreement  to 

oppress  a  criminal  prosecution ;   Ward  v.  Lloyd  (b) ; 

Ud  the  objection,  being  in  furtherance  of  the  public 

uiteiest,  may  be  taken  by  a  party  to  such  agreement. 

An  order  of  this  kind  could  not  be  made  by  a  criminal 

court,  and  is  not  the  more  regukr  because  made  in  a 

ciinunal  case  at  Nisi  prius.     [Coleridge  J.   Is  the  cause 

Itta  a  Nisi  prius  cause  because  the  case  is  a  criminal 

one?    Wightman  J.  Cannot  an  indictment  for  nmsance 

^  leferred  ?]    It  has  been  doubted  whether  a  criminal 

court  could  refer  one.      [Wightman  J.     Then  you 

contend  that  the  parties  could  not  submit  to  such  a 

reFerence.     The  ordering  by  the  Court  is  mere  form.] 

Consent  cannot  give  jurisdiction.     [Wightman  J.  It  is 

tH^  role  of  Court  you  are  objecting  to,  not  the  order 

^f  the  Judge.]      The  rule  of  Court  is  wrongful  if 

'^^U  Judge's  order  was  so.     [Coleridge  J.     You  do 

^  distinguish  between  a  judge  sitting  at  Nisi  prius 

^  ft  judge  sitting  for  gaol  delivery.     The  Judge 

(«)  Bcfon  PaiUmnh  Coleridge  and  Wightman  Js.     Tlie  argument  was 
Mtcompletccl  on  this  day,  and  waa  resumed  on  January  12th  before  tbt 

Jodgea. 
(»)  6  Kin.  f  (7.  7S5. 
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Fofume  XIV.    at  Nisi  prius  has  only  to  try  the  iBsue.]     He  oa 
[ tence  at  once.     [^Coleridffe  J.    He  may  do  bo  nc 


The  Qu»ii     g|;at.  11  6?.  4.  &  1  W.  4.  c.  70.  8.  9. ;  but  in  g 
Haedit.      }ie  has  only  to  dispose  of  the  issue,  as  in  a  ciTil 
Patteson  J.    The  order  here  does  not  refer  the 
tion  of  Guilty  or  Not  guihy :  that  it  could  n< 
It  only  refers  the   questions  out  of  which  tl 
dictment  arose.    A  verdict  is  taken;  but  the  jui 
tion  of  the  Court  is  not  gone,  because  it  has  nc 
given  judgment :  and  the  Court  has  still  to  asc 
what  its  judgment  shall  be.]     The  proper  com 
any,  would  be,  when  the  verdict  is  taken,  to  mak 
parties  enter  into  obligation  under  stat  9  &  10 
c.  15.  s,  1. :  but  the  matter  of  these  indictmei 
not  a  "  controversy,  suit  or  quarrel "  **  for   ' 
there  is  no  other  remedy  but  by  personal  acti* 
suit  in  equity."     Stat  12  &  13  Vict  <?.46.  s.l2. 
the  power  of  referring  to  arbitration,   by  a  ji 
order,  to  be  afterwards  made  a  rule  of  Court,  m 
for  which  the  remedy  is  by  appeal  to  Quarter 
sions;    but  the  power  is   limited    to   such   ma 
[^Coleridge  J.   mentioned  Keir  v.  Leeman{ay] 
present  case  is  within  the  principle  there  laid 
by  this  Court,  and  affirmed  by  the  Court  of  c 
in  effect  the  verdict  is  allowed  to  go  for  the  defe: 
in  consideration  of  a  reference  being  submitted 
favour  of  the  prosecutor.     Neither  is  this  a  refe 
made  irrevocable  by  stat.   3  &  4  ^.  4.  c.  42. 
The  submission  of  an  indictment  is  not   withii 
meaning  of  that  clause;   Rex  v.  Bardell(by 

(a)  6  Q.  B,  308.    Judgment  affirmed  in  Exeh,  Ch, ;  Kdr  ?•  Z 
9  Q.B.  871. 

(6)  5  A,^  E,  619. 
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t^Mi  J.   The  attachment  is  asked  for  on  the  ground  Q««m*«  Benek, 

tbt|  supposing  the  revocation  effectual,  it  is  a  con- '_ 

tempt  of  the  Court]    It  was  beyond  the  common  law  "^^  Qvmmm 

power  ci  this  Court  to  make  a  submission  of  a  suit  Haadit. 
io  Chancery  a  rule  of  Court ;  Nichols  y.   C?udie  (a). 
(Seone  then  took  many  objections  to  the  proceedings 
on  the  reference :  these  are  omitted  in  the  report) 

Sir  Frederick  Theriger^  C.  J.  Foster  and  Hurlstone, 
ioi  support  of  the  rule.     The  motion  for  an  attachment 
ui  this  case  is  made  on  the  suggestion  of  Vice  Chan- 
cellor Wigram{by     The  first  objection  to  the  motion 
Beenis  to  be  that  it  is  illegal  to  refer  an  indictment 
&^  alL    In  fact,  no  criminal  matter  was  referred  here. 
dte  Terdict  of  acquittal  put  an  end  to  the  indictments. 
&iaty  supposing  that  the  Judge    at  Nisi  prius  had 
i^^eferred  indictments,  this  would  not  be  beyond  his 
^ii.iIiority.     In  many  cases  it  would  be  improper ;  but 
&za  others  it  may  be  the  best  and  most  fitting  course. 
C  Cdtridge  J.   The  defendant  may  always  consent  to 
A  verdict  of  Guilty.     Why  should  he  not  be  allowed 
^o  refer  the  question,  whether  there  shall  or  shall  not 
^^®  a  verdict  of  Guilty  ?     The  Court  has  power  to  set 
^■^  a  verdict  taken  at  Nisi  prius  in  a  criminal  case, 
SA  Well  as  in  a  civil  one.     A  reference  on  an  indictment 
for  a  nuisance  has  been  sanctioned  (c).     I  do  not  there- 
^^^  see  any  objection  in  principle  to  referring  an  in- 
^^ctment :  that  is,  in  cases  where  the  subject  matter  of 
tbe  indictment  is  itself  fit  to  be  referred.]     The  point 
^<<^  not  arise  here,  as  in  fact  the  indictments  were 
^^nninated,  and  the  Judge  referred  the  other  matters. 

(a)  14  Tewy,  S65.  (6)  See  Hardey  v.  DartneU,  IS  Jurist,  727. 

(«)  Sie  Begma  t.  Dobtont  6  d  B,  637. ; 
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Foiume  xiv.    Then  it  is  objected  that  a  reference  made  in  connect: 
*       with  a  verdict  in  a  criminal  matter  is  neceasarily 


The  Quiiw  legal.  There  can  be  no  doubt  that,  whenever  there 
Haedst.  a  corrupt  agreement  to  stifle  a  prosecution,  all  thin 
whether  references  or  agreements,  founded  on  ti 
corrupt  consideration,  are  void.  Collins  v.  Blaniem{ 
lays  down  the  rule ;  and  numerous  authorities  are  c 
lected  in  Mr.  Smith's  note  upon  that  case(&).  £ 
the  whole  depends  on  the  question  of  fact,  whetl 
it  was  corrupt ;  Ward  v.  Lloyd  (c).  In  this  case  thi 
is  no  pretence  for  saying  that  there  was  any  com 
agreement  to  stifle  the  prosecution.  It  appears 
the  affidavits  that  the  prosecutor  reluctantly  consent 
to  tender  no  evidence,  in  deference  to  his  counsel: 
that  the  argument  on  the  other  side  must  be  that  it 
always  illegal  to  withdraw  from  a  prosecution*  £ 
counsel  in  a  criminal  case  are  to  some  extent  ex 
cising  a  judicial  function :  and,  if  they  are  convina 
•that  the  cause  must  end  in  an  acquittal,  and  that 
tendering  evidence  they  should  waste  the  public  tim 
and  hurt  the  interests  of  the  parties  without  m 
result,  they  ought  to  refuse  to  proceed. 

Then  it  is  said  that  the  order  of  reference  is  ni 
within  either  stat.  9  &  10  fV.  3.  c.  15.,  or  stat  3 
4  W.  4.  c.  42.  s.  39.,  and,  consequently,  that  it  w; 
revocable.  Supposing  it  to  be  so,  the  revocad 
would  not  the  less  be  a  contempt  of  Court.  B 
it  never  has  been  determined  that,  when  a  cause  a 
all  matters  in  difference  are  referred,  the  reference 
entirely  under  the  common  law  power  of  the  Con 
It  would  seem  that  this,  so  for  as  regards  the  cau 

(«)  «  mii.  341.  (6)  I  SmWtL.  C.  16S. 

(e)  ^ii.iG.  785. 
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is  a  reference  by  the  common  law  power  of  the  Court,  QueenU  Bench. 

and,  80  far  as  regards  the  matters  in  difference,  is  an ' 

agreement  to  refer.     Such  seems  to  have  been  the  opin-     TUe  Qu»«h 
ion  of  Lord  Eldon  in  Nichols  v.  Chalie  (a).     And  the       HAantr. 
agreement  between  the  parties  to  refer  the  matters  in 
£fierence  cannot  be  the  less  binding  because  sanc- 
tioned by  the  order  of  Nisi  prius,  even  if  that  sanction 
is  in  itself  inoperative.      [^IVightman  J.    But  is  not 
the  agreement  to  refer  all  matters  in  difference  a  parol 
snbmission  ?    Now  a  parol  submission  cannot  be  made 
a  role  of  Court  under  stat  9  &  10  ^.  3.  c.  15. ; 
AjueUy.  Evans {by\     The  order  is  in  writing;   and 
the  statute  does  not  require  that  it  should  be  signed 
by  the  parties.     At  all  events,  the  submission  being 
mcdoned  by  the  order  of  Nisi  prius,  and  made  a  rule 
of  this  Court,  it  was  a  contempt  to  revoke  it.    [Wight-- 
Mttn  J.     The  indictments    were    terminated    by  the 
Terfict,  80  that  when  the  submission  was  made  nothing 
was  pending  at  Nisi  prius  or  in  this  Court.     Is  there 
my  case  in  which  the  parties  have  by  parol  made  a 
mbmission  under  the  sanction  of  a  Court  in  which 
wi  matter  was  then  pending  ?]     That  objection  might 
l^^-ve  been  taken  in  Hay  ward  v.  Phillips  (c)     [Cofe- 
rti^J.  There  the  order  was  whilst  the  cause  was 
pcodbg;  and  a  verdict  was  directed,  though  the  arbi- 
teitorhad  not  authority  to  alter  that  verdict.]     Mere 
lobmission  before  a  judge  is  sufficient  to  bind  the 
pa6sA ;  Harrison  v.  Wright  (rf).     Besides,  the  costs  of 
tbe  indictments  were  referred ;  and  that  was  a  matter 
still  in  the  Court 


(a)  14  Veuy,  S65.  (6)  7  T.  R.  1. 

(c)  6  ^  4r  E»  119.  {d)  13  M.  {•  fr.  816. 

VOL.  SIT.  K.  S.  0  0 
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Folume  XIV. 

1850. 

The  QuuN 

T. 

Haedst. 


The  part  of  the  rule  which  seeks  to  set  aside  the 
verdict  cannot  be  supportedi  and  is  abandoned. 

Cur.  adv.  vulL 

Patteson  J.,  in  the  ensuing  vacation  (JFebnuny 
26th)^  delivered  the  judgment  of  the  Court 

This  was  a  motion  for  an  attachment  for  revoking 
submission  to  arbitration  imder  an  order  of  Nisi 
afterwards  made  a  rule  of  Court,  and  for  costs;  or 
set  aside  a  verdict  of  Not  guilty  taken  at  the  trial, 
issue  a  writ  of  procedendo. 

There  were  two  indictments:   one  for  oonspirac; 
the  other  for  perjury.     The  prosecutor  and  a  brotbLjer 
of  the  defendant  had  been  partners ;  but  th w  partni 
ship  was  dissolved  in  1843 ;  and  proceedings  took 
in  Chancery^  which  led  to  the  indictments.     At 
trials  in  June,  1848^  a  verdict  of  Not  guilty  was 
by  consent ;  and,  by  an  order  of  Nisi  prius,  the 
indictments  and    all    matters    in    difference  betwe^sjo 
TVistan  (the  prosecutor)  and  the  defendant  were 
ferred  to  an  arbitrator ;  but  no  power  was  given  to 
to  alter  the  verdict.     After  various  attendances^ 
defendant,  on  the  SOth  June,  1849,  revoked  the  BatH-""^ 
mission.     The  latter  part  of  this  rule  certainly  cannol 
be  maintained.     The  verdict  of  Not  guilty  was  right  r 
for  no  evidence  was  offered ;  and,  whatever  were  the 
reasons  for  its  not  being  offered,  the  Court  cannot  in- 
terfere with  it.     That  verdict  standing,  as  it  must,  it  is 
plain  that  the  indictments  were  not  in  truth  referred  by 
the  order  of  Nisi  prius,  although  the  order  professes  to 
refer  them ;  for  they  were  at  an  end  by  the  verdict. 

It  is  said  that  the  costs  were  referred :  and,  certwily, 
in  the  order  it  is  stated  that  the  costs  of  the  indictments 
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fllumld  be  in  the  discretion  of  the  arbitrator.    Now,  QwenU  Bench. 

irliatever  power  might  be  given  over  the  costs,  sup-  [_  _ 

poeing  the  order  to  be  good,  it  is  plain  that,  if  the  arbi-  '^^  Qnim 
tiator  gave  them  to  the  prosecutor,  they  could  not  be  Haeoit. 
mfciced  under  the  indictments  while  the  verdict  of  Not 
guilty  remains,  and  must  be  enforced  under  the  award 
when  made,  and  imder  that  alone :  so  that  in  truth  the 
Inference  of  the  costs  cannot  be  treated  as  an  actual 
'oierBDoe  of  the  indictments :  and,  as  they  were  not  re- 
^eined,  there  is  nothing  illegal  in  the  reference,  unless 
It  \iu  made  upon  a  corrupt  agreement  to  stifle  the  pro- 
secutions; for  which  objection  there  is  no  ground  what- 
ov-cr  upon  the  present  occasion. 

17e  think  it  quite  dear  that  the  indictment  for  per- 

}Txxj  could  not  leeally  be  referred :  and  we  do  not  mean 

to  liy  down  as  law  that  the  indictment  for  conspiracy 

could,  though  such  reference  did  take  place  in  Rex  v. 

S^ffiM  (a),  in  which  case  no  objection  was  taken  on 

tliat  ground,  and  in  which  case  the  jury  were  dis- 

clmged.     The  rule  is  correctly  stated  by  Gibbs  C.  J.,  in 

^tinr  V.  Toumihend  (&) :  **  Where  a  party  injured  has  a 

imedy  by  action  as  well  as  by  indictment,  nothing  can 

d^  such  party  from  referring  the  adjustment  of  the 

i^eparation  which  he  is  to  receive  to  arbitration,   al- 

tiviQgh  a  criminal  prosecution  might  have  been  com- 

nteiicGd.''    It  should  also  be  added  ^^  with  leave  of  the 

Court"    When  a  verdict  of  Guilty  is  taken,  and  the 

Court  suspend  judgment,  and  allow  the  questions  be- 

tween  the  parties  to  be  referred,  the  matter  is  very 

diflerent ;  for  then  it  is  only  to  enable  the  Court  the 

better  to  see  what  sentence  and  judgment  ought  to  be 

(a)  5  J.  ^E.  619. 

(6)  I  B.  Moore,  12a  124.  i  S.  C.  7  Taunt.  422. 
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Volume  xir.  given.    However,  as  we  have  already  said,  the  indiet- 

*       ments  in  this  case  not  being  referred,  there  is  no  ille- 

The  Qdkek    gality  in  the  reference. 

Haedxt.  What  then  was  referred  ?    All  matters  in  difference 

between  the  parties,  those  matters  not  being  the  subject 
of  any  proceedings  in  the  Court     The  instrument  of 
reference  must  be  treated  either  as  an  order  of 
prius,  or  as  an  agreement  under  the  statute  9  &  10  W^ 
3.  <?.  15.     K  it  be  treated  as  an  order  of  Nisi  prius,  i: 
may  be  doubted  whether  it  is  valid;  for  it  emi 
nothing  which  was  before  the  Court,  or  the  subject 
any  proceeding  in  it,  except  the  costs,  on  which  i^^e 
have  already  observed     Assuming,  however,  that       it 
was  valid,  still  the  defendant  was  entitled  at  comnkj^n 
law  to  revoke  the  submission;  and,  as  the  order  i^r-as 
certainly  not  made  in  an  action^  this  power  of  revo^sa- 
tion  is  not  taken  away  by  stat  3  &  4  JiPl  4.  c. 
8.  39.,  as  was  decided  in  Rex  v.  Bardell  (a).     Hie 
vocation  would  therefore  be  valid ;  and  the  only  question 
will  be,  whether  the  defendant  ought  to  be  attached    ibr 
contempt  of  Court  in  revoking  the  submission  afteir  it 
was  made  a  rule  of  Court.     If  the  instrument     be 
treated  as  an  agreement  under  stat.  9  &  10  ^.  3*     ^* 
15.,  then  the  statute  3  &  4  ^.  4.  c.  42.,  does  applji 
and,  the  revocation  being  wholly  void  and  inoperati v^e, 
the  present  rule  would  be  quite  unnecessary. 

The  instrument  in  question  has  none  of  the  forma^V^ 
ties  of  an  agreement  under  the  statute ;  it  is  not  sign^^^ 
by  the  parties  or  their  attorneys ;  it  is  not  witnessed  h^^^ 
any  one ;  it  is  in  the  ordinary  form  of  an  order  of  Ni^^* 
prius ;  it  has  been  treated  as  such,  being  made  a  rule 

(a)  5A.iE.  619. 
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Court  without  any  affidavit  by  a  witness  to  its  execu-  Queen*»  Benek. 

tion,  and  on  the  mere  reading  of  it,  as  an  order  of  Nisi  ^__ 

prius.    On  the  argument,  indeed,  it  was  said  that  every     '^"  Qo««k 
order  of  Nisi  prius,  when  a  cause  and  all  matters  in      Haedkt. 
difference  are  referred,  has  a  double  aspect ;  that,  as  to 
the  canse,  it  is  an  order  of  the  Court ;  and,  as  to  the 
matters  in  difference,  an  agreement  under  the  statute. 
Xlie  point  has  however  never  been  determined :  all  that 
haa  been  determined  is,  that  in  such  a  case  the  Court 
vill  generally,  in  its  discretion,  give  the  same  time  for 
moving  to  set  aside  the  award  as  if  it  had  been  a  refer- 
ence under  the  statute.    We  believe  that,  at  common 
law  before  the  statute,  when   there  was   a  cause  in 
Conrt,  it  might  be  referred  by  order  or  rule  of  Court, 
And  other  matters  in  difference,  not  included  in  the 
<^^^  might  have  been  and  were  tacked  on  by  consent ; 
^^d  the  arbitration  became  binding  as  to  them  as  well 
«a  the  cause :  but,  whether  that  be  so  or  not,  we  do 
^<>t  feel  justified  in  saying  that  this  instrument,  on  the 
^^<5e  of  it  an  order  of  Nisi  prius,  can  be  construed  to 
^  a  submission  or  reference  within  the  second  clause 
^^  Stat.  3  &  4  ?r.  4.  c.  42.  s.  39.,  so  as  to  render  it 
^^^vocable. 

Several  technical  objections,  as  to  the  enlargement  of 
^e  time,  and  other  matters,  were  taken  on  the  argu- 
**^^Ut;  and  facts  were  relied  on,  as  disclosed  by  the 
^flSdavits,  to  shew  that  the  defendant  had  good  ground 
*^  revoking  the  submission ;  which  facts  were  explained 
^^d  answered  by  the  other  side :  but  we  do  not  think  it 
^^^^cessary  to  enter  further  into  those  matters. 

Entertiuningy  as  we  do,  considerable  doubt  whether 
the  order  of  Nisi  prius  was  good,  because  there  was 
iiothing  before  the  Court  to  be  referred ;  at  the  same 
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time  recollecting  the  case  of  Harries  v.   Thomas  (a), 
where  a  reference  took  place  at  nisi  prius  of  all  ma* 
in  difference^  at  the  same  time  that  the  cause  itself 
determined  by  withdrawing  a  juror,  and  on  subseqi 
motions  no  objection  was  taken  as  to  the  goodness 
the  order  of  nisi  prius ;  and  considering  all  the 
stances  of  this  case ;  we  do  not  think  that  it  is  one 
which  we  ought  to  treat  the  revocation  by  the 
fendant  as  a  contempt  of  the  Court. 

The  present  rule,  therefore,  must  be  discharged, 
without  costs. 

Rule  discharged  without  C06ts  (&)* 

(o)  2  Af.  4-  fr.  32. 

(6)  The  latter  part'ofthis  case  is  reported  by  C  Bhdebmm^ 
See  the  neit  Case. 


[iSTofl.  Sls^ 
lS5a] 


The  following  case,  decided  in  Michaelmas  tenoi  185(^-> 
may  conveniently  be  added  here. 

The  Queen,  on  the  Prosecution  of  The  R&v^ 
Humphrey  Sandfobd,  against  Robert  Baugh  ^ 
Blaeemore,  Esquire. 


Indictment  for     IJRAMWELL^  in  this  term,  obtained  a  rule  calling 

non-repair  of  a     X-/  iiit-i  i  it«^ij 

public  highway,  ou  thc  defendant  to  shew  cause  why  he  should  not 

lity^ratfoneie^    hc  Ordered  to  pay  to  the  prosecutor  79t  4*.  9rf.  for 

The 


nursB. 


record  (remoTed  into  Q.  B. )  was  made  up  for  trial :  but,  before  a  jury  was  impanelled,  the 
prosecutor  and  defendant  agreed  upon  leaving  the  question  of  liability  to  reference;  and 
they  did  accordingly,  by  agreement  of  reference,  submit  all  matters  in  difference  relative 
to  the  subject  matter  of  the  indictment  to  a  barrister,  who  was  to  have  the  same  powen  ht 
all  respects  as  the  Judge  of  assise  at  Nisi  prius  would  have  bad  upon  the  trial;  and  a 
verdict  was  to  be  entered  according  to  the  result  of  such  award,  on  the  appUcetion  of 
either  party.  It  was  agreed  that  the  submission  should  and  might  be  made  a  rule  of 
Court,  if  the  Court  should  so  please. 

Held :  that  the  agreement  was  illegal,  as  referring  an  indictment  toarbitratioD;  and,  aa 
award  having  been  madci  the  Court  refused,  on  motion,  to  order  payment  of  costs  in  pur- 
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OMts^  pursuant  to  the  award,  rule  of  Court  and  alio-  Quemi't  Bench. 

atur,  after  mentioned.     The  following  facts  appeared  '■         '-^ 

on  affidayit.  '^*  ?""'' 

At  the  Shropshire  October  Sessions,  1849,  a  bill  was  Blakemoek. 
found  airainst  the  defendant  for  non-repair  of  a  public 

"  ^  *  *  sutnce  of  tlie 

iughway,  which  he,  as  it  was  alleged,  ought  to  have  award,  though 

,      ,  -   the  submission 

repaired  ratione  tenurss.     The  indictment  was  removed  had  been  made 
by  certiorari^  and  the  record  made  up  for  trial  at  the  according  to 
Shrewdmry  Spring  assizes,  1860;  but  the  record  was      pf/Lwd"** 
not  entered  for  trial,  nor  was  a  jury  impanelled,  in  ^^J^^^'-^^ 
consequence  of  the  prosecutor  and  defendant  "  having  ^^Y®"^?  ^** 
determined  upon  leaving  the  question  of  liability  of  re-  »«bject  of  re- 

r  — &  ^  ^  J  ference,the 

pair  of  the  portions  of  the  highways  indicted  to  refer-  question  as  to 

liability  being 

cnoe."    The  reference  was  agreed  upon  and  entered  ofpubUccon- 
into  without  leave  of  the  Court  or  the  Judge  of  assize, 
or  consent  of  the  Attorney  GeneraL 

The  agreement  of  reference  began :  '^  In  the  Queen's 
fienoL    The  Queen,  on  the  prosecution  "  &c.  '^Whereas 
^  said  JR.  B.  Blakemore  has  given  notice  of  trial  at 
^  assizes'*  &c«  **  of  a  certain  indictment''  &c.  *^  for 
non^repair  of  two  portions  of  a  certain  highway  situate 
11^  the  parish  of  St.  Chad,  in  the  county  of  Salop :  Now, 
for  the  purpose  of  putting  an  end  to  the  said  trial,  and 
for  divers  other  causes  them  thereunto  moving,  it  is  here- 
by mutually  agreed  between  the  said  H.  Sandford  and 
A  B,  Blakemore  that  all  matters  in  difference  in  rela- 
tion to  the  subject  matter  of  the  said  indictment  shall  be 
nferred  to  the  award,  order  and  arbitrament  of  Uvedale 
Cmrbett,  of  &c.,  "  barrister  at  law,  so  as  he  shall  make" 
&0.:  award  to  be  made  on  or  before  Ist  July  then  next : 
iQ  necessary  steps  to  be  taken  for  respiting  the  recogni- 
zances, with  consent  (which  was  given)  of  the  prose- 
cutor: no  advantage  to  be  taken  by  either  party  from 

0  0  4 
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Vohim^xiK   the   record  not   being  entered   and  trial   proceeded 
^        '-^      with  at  the  present  assizes :  notice  of  trial  to  be  oonr 


The  QoKKir  gidered  as  countermanded  by  defendant  with  prose- 
Blakihoek.  cutor's  consent.  And  it  was  further  agreed  ^  tha^^ 
each  party  shall  deliver  his  brief  to  the  other 
on  or  before  "  &c.,  and  "  shall  be  at  liberty  to  prodn< 
before  the  said  arbitrator  all  books,  deeds,  papers  ai^^^^ 
writings  in  his  custody  "  &c.;  ^'  and  that,  within  8ey^^3x 
days  after  such  delivery  as  aforesaid,  the  briefs  shall  V>c 
respectively  returned  with  the  observations  of  the  c^p- 
posite  party,  and  transmitted  by  each  party  withcz^^ut 
addition  or  alteratTbn  to  the  said  arbitrator:  and  *fcJie 
said  arbitrator  shall  be  at  liberty  to  decide  thereu£>oii 
without  requiring  further  evidence;  or,  if  the 
arbitrator  shall  require  further  evidence,  he  shall 
point  a  day  by  giving  or  sending  notice  **  &c. :  " 
the  said  arbitrator  shall  be  at  liberty  to  call  for  an^ 
evidence  he  may  deem  necessary:  but  no  evident 
shall  be  received  except  such  as  shall  be  mentioned 
referred  to  in  the  respective  briefs,  unless  so  called  for 
by  the  said  arbitrator ; "  witnesses  to  be  examined  upon 
oath;  power  to  the  arbitrator  to  proceed  ex  parte  on 
default  of  appearauce.  *^  And  the  said  arbitrator  shall 
make  such  award,  upon  the  evidence  to  be  adduced 
before  him,  as  he  shall  think  fit,  and  a  verdict  shall  be 
entered  according  to  the  result  of  such  award,  on  the 
application  of  either  party.  And  the  siud  arbitrator 
shall  have  all  such  and  the  same  powers,  authorities  and 
jurisdiction  in  all  respects  (so  far  as  he  lawfully  can 
and  may),  whether  in  respect  of  costs  or  otherwise,  as 
the  Judge  of  assize  at  Nisi  prius  would  have  had  upon 
the  trial  of  the  said  indictment  at  the  present  assizes 
for  the  county  of  Salop,  pursuant  to  Ijte  statutes  in 
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todi  case  made  and  proyided."    Proceedings  were  to  be  QueerCs  nmch. 
stayed  till  Ist  July  then  next ;  if  no  award  should  have  _  __^__ 
been  then  made,  each  of  the  parties  to  be  at  liberty  to     '^^  Qoien 
j)roeeed  at  law  or  in  equity :  and  it  was  agreed  that  this    Blakemorx. 
nibmisnon  "  shall  and  may  be  made  a  rule  of  Her 
ikf^esty's  Court  of  Queen's  Bench  if  the  same  Court 
fiball  80  please." 

INo  Terdict  was  taken  on  the  indictment.     On  June 
1 2ih,  1850^  the  agreement  was  made  a  rule  of  Court. 
Ozi  Jitne  17th,  1850,  the  arbitrator  made  his  award: 
wliereby,  after  reciting  the  agreement  of  reference,  and 
that  the  parties  had  exchanged  their  briefs  and  sent 
tliem  to  the  arbitrator  with  their  observations,  and  with 
bxlA  books,  papers,  &c.  as  to  them  seemed  meet,  and 
that  he  did  not  require  any  further  evidence,  he  awarded 
as  foHows.     "  I  do  award,"  &c.  "  that  the  said  B.  B. 
^iakemore  is  Guilty  of  the  charges  contained  in  the 
^^  indictment  for  the  non-repair  of  the  said  two  por- 
ing of  the  said  highway  therein  charged ;  and  that  the 
x^d  H.  Sandford  be  at  liberty  to  enter  a  verdict  of 
Ouilty  against  the  said  B,  B.  Blahemore  thereon ;  and 
tliat  the  said  B.  B.  Blahemore  do,  within  two  months 
fiKMn  the  date  of  this  my  award,  put  the  said  two  portions 
of  the  said  highway  in  the  said  indictment  mentioned 
into  good  and  proper  repair.     And  I  do  further  award, 
Older  and  adjudge  that  the  defence  of  the  said  B,  B. 
Blahemore  to  the  said  indictment  is  frivolous  and  vex- 
9&(jm\  and  that  the  said  B.  B,  Blahemore  do  pay  to 
the  said  H.  Sandford  his  costs  incurred  in  and  about 
tlie  said  indictment,  except  so  far  as  may  relate  to  the 
xemoval  of  the  same  by  certiorari  into  the  said  Court 
of  Queen's  Bench ;  such  costs  to  be  first  taxed  by  the 
proper  officer." 


648  Q.  B.  [MICHAELMAS  TERM, 

Volume  XIK        It  was  further  stated,  in  the  affidavits  on  behalf 
l-^^     '-^      of  Bhkemore,  that,  on  July  17th,    mUiam    Tate,  of 
The  QuBiK     ^^^  i<  ^  tjjg  attorney  or  agent  of  the  said  H.  Shmd- 
Blakxmobb.   ford,  delivered  a  bill  of  costs,  entitled  in  this  firo^^ 
secution,  and  '  costs  of  the  prosecutor,'  to  the  agen^^ 
or  attorney "  of  Blahemore ;  which  bill  amounted 
97/.  I5s,,  and  contwied  charges  in  respect  of  an  ii 
formation   and   summons   against  Blakemare  and 
order   to  indict   him   for  the   non-repair,  and  oth 
matters  relative  thereto ;   also  charges  *^  for  and 
respect  of  the  aforesaid  submission  and  award; 
no  side  bar  or  other  rule  was  obtained  to  tax  the 
costs,"  as  J?.  B.  Blahemore  has  been  informed  and 
lieves.    And  that,  before  taxation  of  the  said  biU,  nam< 
on  or  about  22d  July,  1850,  notices,  purporting  to 
signed  by  Blakemore*s  attorney,  were  served  on  the  prt^i 
secutor,  his  attorney  and  agent,  stating  that  Blakemar'^' 
had  been  advised  that  the  submission  to  reference  wa^^ 
illegal,  and  the  award  invalid,  inasmuch  as  the  indict-' — 
ment  could  not  legally  be  a  subject  of  reference,  espe-  ^ 
cially  as  it  had  been  made  without  the  sanction  of  a 
Judge  of  assize ;  and  that  the  Court  would  be  applied 
to  in  Michaelmas  term  to  set  the  submission  and  awaid 
aside.     The  prosecutor's  attorney  proceeded  with  the 
taxation,  an  agent  attending  before  the  Master  on  be- 
half of  the  defendant,  and  protesting ;  and  the  Master 
made  his  allocatur:  ^'Allowed  for  costs,  79L  As.  dd/* 
This  included  costs  of  the  reference  and  award.     The 
affidavit  further  stated  that  the  costs  were  afterwards 
demanded  of  the  defendant  by  an  attorney,  son  of  the 
prosecutor,  who  produced  a  copy  of  the  award  and 
rule  of  Court,  and  the  allocatur  (but  not  any  power 
of  attorney  from  the  prosecutor  to  demand  the  costs). 
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and  who  was  not  named  on  the  record  as  the  prose-  Q«j;«»'«  ^«jc*. 
eater's  attomejr.     The  Nisi  prius  record  remained  in  '"* 

tie  possession  of  the  defendant's  attorney ;  bnt  no  appli-    ^^  Q^"» 
CBtSxm  was  made  to  him  to  deUver  it  up  that  a  verdict    ^^^'mw**- 
otigiit  be  entered  upon  it  in  pursuance  of  the  award ; 
a^icl  no  entry  of  a  vercBct  or  judgment  appeared  in  the 
iKxfa  at  the  Crown  Office ;  nor  had  any  judgment  been 
o^osi  or  Terdict  entered. 

WhaUUjf  now  shewed  cause.    First,  the  order  of  re- 
BBxence  professes  to  giye  an  arbitrator  the  power  of  de- 
Lding  on  a  criminal  charge.    The  result  of  such  a  charge 
matter  of  public  conceru,  and  cannot  be  referred  by 
ipxirate  agreement.    This  point  has  been  considered  by 
"tlie  Court  in  several  late  cases,  the  effect  of  which  is 
tliiti  althoogfa,  in  some  oases  of  misdemeanour,  the  par- 
tiflg  may  refer  so  much  of  the  subject  matter  as  does 
not  aflbct  public  interests,  they  cannot  privately  sup- 
press the  prosecution  itself,  nor  make  the  event  of  it 
dotenninable  by  an  arbitration;  nor  can  they  legally 
Wdpronuse  it  at  all  without  leave  of  the  Court ;  Rex 
▼•  Borden  (a),  Keir  v.  Leeman  (b)  Regina  v.  Hardey  (c). 
Fnrther,  there  is  no  mutuality  in  this  agreement  of  re- 
ferenoe:  an  award  of  Guilty  would  bind  the  defendant; 
hot  an  award  of  Not  gfiilty  would  be  no  defence  to 
I  Uni,ou  an  indictment  by  other  parties  than  the  present 

prosecutor;  Rexy.  Cotton  (d):  the  agreement  therefore 
was  invalid;  BiddeU  y.  Dowse (e),  Thorp  v.  Cole{g). 
WhaUley  also  contended :    That  there  was  no  power 

{a)  SJL^  B.619. 

{h)  S  Q^Bm  806.    Judgment  affirmed  in  Exch,  C, ;  Kehr  v.  Leeman^ 
9  (IB.  S7I. 

(tf)  AuVtf  p.  .539.  id)  3  Camp,  444. 

(O  ^B.tC.  5LSS.  (g)  3  Cro.  Af.  ^R.  367.  S.  C.  5  Tjfr.  1047. 
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Foiume  XIK   to  tax  costs  for  the  prosecutor  under  stat.  5  &  6  ^  4. 
_  __  ^'  ^^*  '•  ^^•»  *^®  indictment  not  having  been  tried;  foi^ 
The  QoMw  that  taxation  must  be  preceded  by  a  verdict :  That  thi 

BLAKBMOfti.  proper  course  was,  for  the  Judge  trying  the  cause 
certify,  and  a  side-bar  rule  to  be  taken  out  for  cos 
Regina  v.  Clifton  (a),  Regina  v.  Pembridge  (b) : 
the  submission  could  not  be  considered  as  a  reforen 
merely  of  matters  in  dispute,  within  stat.  9  &  10  IF.  ^ 
c.  15.,  that  act  relating  to  civil  disputes  only,  and  i^o 
to  matters  which  could  be  the  subject  of  an  indictmenii^t 
Watson  V.  M^Cullum{c)y  and  (an  analogous  dedsi 
Rex  V.  Bardell(d) :  Also  that  the  Master  had  at 
rate  exceeded  his  authority  in  giving  costs  of 
reference  and  award;  Rex  v.  Moate(e):  And  tlsa^ 
the  costs  had  not  been  properly  demanded.  [C!9&rek£^< 
J.  Is  there  any  authority  for  setting  aside  a  rule  €9 
Court,  when  such  rule  has  been  actually  made  wi^ J 
consent  of  parties  ?  This  difficulty  did  not  exist  fj:^ 
Rex  V.  Bardell{d)  and  Keir  v.  Leeman(jg).  LorC^ 
Campbell  C.  J.  If  you  are  not  precluded  from  yont^ 
objection  by  the  stage  of  the  case  in  which  it  is  taken, 
Keir  v.  Leeman  (g)  is  a  strong  authority  fpr  you.] 

Bramwelly  contr^  By  the  agreement  in  question 
the  indictment  is  not  referred,  but  only  the  matters 
in  difference :  therefore  the  judgment  in  Regina  v. 
Hardey  (A)  is  a  direct  authority  here  in  favour  of  the 
prosecutor.  (He  then  read  the  judgment,  from  **  When 
a  party   injured"  to   "proceedings  in  the    Court.") 

(a)  e  T.  R,  344.  (b)  3  Q.  B,  901. 

(c)  8  T.  R.  520.  (c/)  5  A.  ^E.  619. 

(e)  SB.^  Ad,  237.  {g)  6  Q.  B.  SOS. ;  9  Q.  J9.  371. 

(A)  Ant^,  p.  529. 
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[Cderidge  J.     There  the  verdict  stood^  whatever  the  Qti««»'#  Bench. 

«ward  might  be  on  the  matters  referred.]     Here  the      ^        '-^ 

^^greement  does  not  empower  the  arbitrator  to  direct  a     ^*  Quiew 

rerdict     [Lord  Campbell  C.  J.     It  is  that  *'  a  verdict    Blakimoei. 

shall  be  entered  according  to  the  result  of  such  award, 

oo   the  Implication  of  either  party."]     The  Court  will 

ooxutrae  the  instrument  so  as  to  make  it  legal;  the 

neanmg  is,  that  a  verdict  shall  be  so  entered  if  the 

Court  think  fit  [  Wightman  J.  In  Regina  v.  Hardey  (a) 

Oxe  indictment  was  at  end.     Can  you  say  here  that,  in 

effect,  the  indictment  is  not  referred?     Coleridge  J. 

I?liere  a  civil  dispute  was  depending:  but  the  parties 

had  commenced  criminally ;  and  the  criminal  proceeding 

^iras  determined.]     It  is  true  that  the  indictment  might 

K^oir  be  gone  on  with,  and  the  public  has  an  interest  in 

^€  prosecution:  but  the  matter  referred  is  such  as 

'"M^t  lawfully  have  been  submitted  to  arbitration, 

though  there  had  been  no  indictment.     [Lord  Camp' 

^0  C.  J.     Would  an  action  have  lain  on  this  agree- 

^>aent?]     It  would.    [Lord  Campbell  C.  J.     How  do 

you  get  over  the  case  of  Keir  v.  Leeman  (b)  ?  ]     There 

the  indictment  was    in   express  terms  compromised. 

[Lord  Campbell  C.  J.     Here  the  agreement  is  that 

A  verdict  '^  shall  be  entered  "  according  to  the  award. 

£rk  J.    Your  present  motion  assumes  that  the  verdict 

has  been  so  entered.]     If  the  matter  in  dispute  might 

lawfully  be  referred,  the  addition   of  the  clause  for 

entermg  a  verdict  does  not  make  the  agreement  illegal. 

(Bramwett  was  not  heard  on  the  other  points.) 

Lord  Campbell  C.  J.    I  am  sorry  to  say  that  I 
feel  this  objection  to  be  conclusive.     The  opposition  is 

(•)  AnU,  p.  5S9.  (6)  6  Q.  B.  S08. ;  9  Q.  B.  871. 
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The  Quuv 
Blaxbhoes. 


ungracious,  as  the  parties  submitted  to  the  referen 
good  faitL  But  the  agreement  clearly  refers  th 
dictment  as  well  as  the  subject  matter :  and^  then 
according  to  Keir  v.  l!eefnan(a),  it  is  an  agree 
which  could  not  be  proceeded  upon  by  action,  an 
Ck)urt  will  not  interfere  summarily  to  enforce  it. 
if  we  apply  the  criterion,  whether  the  subject  matt 
litigation  is  one  for  which  the  party  injured  I 
remedy  by  action  as  well  as  by  indictment  {b),  wi 
that  the  matter  was  not  the  subject  of  a  civil  ac 
the  question  being  whether  the  defendant  waa  1 
ratione  tenune  to  repair  a  public  road. 


Coleridge  J.  concurred. 

WiOHTMAN  J.     I  am  of  the  same  opinion, 
only  important  question  is,   whether  the  indict 
itself  was  referred,  and  not  the  subject  matter. 


Erls  J.  concurred. 


Bale  discha 


(a)  6  Q.  B,  S08.;  9  Q.  B.  371. 

(6)  Bakerw.  Tovrnthend,  1  B.  Moore,  ISO.  124.  S.C.  7  Taumt,  4i 


Friday, 
January  Mtb. 


A  plaintiff 
suing  in  forxn& 
pauperis  and 
obtaining  aver, 
diet  is  entitled 
to  have  judg- 
ment signed 
without  pay- 
ment of  fees, 
though  the  ver- 
dict be  for  more 
than  5h 


Sarah  Mary  Hoare  against  Couplani 

TN  this  case  the  plaintifT,  who  sued  in  form&  pan 
obtained,  on  the  trial  before  Lord  Dentnan  ( 
a  verdict  for  50/.,  subject  to  a  bill  of  exceptions 
dered  by  the  defendant.  The  Master,  as  the  pL 
had  obtained  a  verdict,  refused  to  sign  judgment  i 
the  plaintiff  paid  the  usual  fee  of  8^.  The  plaintiff 
an  aflSdavit  that  she  had  not  8«.  in  the  world. 
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CarUr  now  moved  for  a  rule  calling  on  the  Master  ^^*^*  ^'^^*' 

I860* 
to  sign  jadgment  without  payment  of  the  fee.     The  

Blaster  has  no  personal  interest  in  the  matter,  as  the         °^*' 
fees  now  go  to  the  Consolidated  Fund ;  and  he  will,      Coun^HD. 
no  donbt,  obey  at  once  whatever  direction  the  Court 
giirak    It  seems,  in  general,  that,  where  the  plaintiff 
race  in  formft  pauperis  and  recovers  more  than  6/., 
tlie  fees  are  paid,  and  ultimately  recovered  from  the 
defendant ;  and,  when  the  attorney  chooses  to  advance 
the  money,  there  can  be  no  objection  to  his  doing  so. 
Sot  the  attorney  may  not  choose  to  advance  the  fees ; 
or  the  plaintiff  may  sue  in  person ;  and,  if,  as  in  the 
present  case,  the  pauper  has  not  the  means  to  pay  the 
money,  what  is  to  be  done?      The  express  words  of 
Btat  11  i7.  7.  c.  12.  are  that  the  poor  person  shall  have 
^e  reqmsite  writs,  &c. :  '*  therefore  nothing  paying." 
The  notion  that  the  payment  of  the  fees  on  obtaining 
*  verdict  was  not  by  the  voluntary  courtesy  of  the 
attorney,  but   a  matter   of  obligation,  is  recognized 
by    Williams  J.  in  James  v.  Harris  (a),   but  is  dis- 
countenanced by  Parhe  B.  in  Grougenheim  v.  Lane  (b). 
[Per  Curiam.     The  oflScers  of  this  Court  tell  us  that 

the  practice  has  been  uniform  to  exact  payment  of  the 

fees  after  a  verdict  has  been  obtained  for  more  than  6/. 

We  will  consult  the  other  Judges,  and  give  directions 

to  the  Master.] 

Cur,  adv.  vult 

Pattebon   J.,  on  a  subsequent  day  in  the  term 
{January  24th),  delivered  judgment. 

(a)  7  C.  J-  P.  257. 

(*)  4  DowL  P.  a  48«.&  a  (not 5:  P.)  1  M^  W.  136;  Tyr.  J-  G.216. 
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The  question  was,  whether  the  Master  was  entitled 
to  refuse  to  sign  judgment  unless  the  plaintiflTy  who 
sued  in  form&  pauperis,  paid  the  usual  fee,  she  having 
obtained  a  verdict  for  50/.     The  usual  course  in  suc^ 
cases  has  been  that  the  pauper  pays  the  fees,  and 
them  allowed  in  taxation  of  costs  against  the  othi 
party ;  but  the  question  is,  not  whether  that  is  a  pro] 
course,  but  whether  the  pauper  can  be  compelled  to 
the  fees ;  and  we  think  not.     It  is  the  right  of  a 
suing  in  form4  pauperis  to  have  judgment  signed  w5.  -(;(. 
out  payment     As  in  this  case  a  bill  of  exceptions    1ai 
been  tendered,  the  plaintiff  must  take  care  how  she  Wkcts 
on  this  judgment  till  that  is  disposed  of;  but  we  direct 
the  Master  to  sign  judgment  gratis. 

Direction  accordingly  (a). 

(a)  Reported  by  C.  Blackburn^  Esq. 


In  the  Matter  of  William  Dimes. 

cm.  F.  THESIGER,  in   this   term  (a),  moved  for 

a  habeas  corpus  directed  to   the   Keeper  of  the 

Queen's  prison,  to  bring  up  the  body  of  William  Dimes 

with  the  cause  of  his  detention. 

The  case  on  the  affidavits  in  support  of  the  applica- 


Monday, 
January  17th. 

Habeas  corpus 
ad  subjicien- 
dum.   Return : 
Committal  by 
order  of  the 
Vice- Chan- 
cellor of  Eng- 
land, for  breach 
of  an  injunction 
ordered  by  the 

Lord  Chancellor.  The  order  was  signed  C.  C,  which,  it  was  suggested,  were  the  initials 
of  **  CottetUiam,  Chancellor.'*  On  motion  on  behalf  of  the  prisoner  for  time  to  file  affidavits, 
for  the  purpose  of  shewing  that  Lord  Cottenham  had  a  personal  interest  in  the  cause,  and 
therefore,  as  the  prisoner  contended,  that  his  injunction  was  void : 

Held,  that  the  Court  will  not  grant  time  to  file  aflidavits,  for  the  purpose  of  disclosing 
matters  not  apparent  on  the  return  to  a  habeas  corpus,  unless  the  nature  of  the  facts  to  be 
sworn  to  is  suggested,  and  it  appears  such  affidavits  might  be  available. 

And  in  this  case  liberty  to  file  the  proposed  affidavits  was  refused,  as  the  order  of  committal 
was  that  of  the  Vice-Chancelior,  who  liad  jurisdiction  to  decide  whetlier  there  was  proper 
ground  for  a  committal,  and  this  Court  could  not  review  such  decision. 

(a)  January  14.    Before  Pattaon^  Coleridge  and  JFightman  Js. 
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ion  was,  that  Mr.  Dimes  had  obtained  a  judmient  in  Quten^t  Bench. 

this  Court  agunst  TTie  Grand  Junction   Canal  Cam--  * 

pan  (a)  in  an  action  of  ejeotment,  for  a  portion  of  the       l>"iBt's 
cuaL   The  Company  filed  a  bill  in  Chancery  against 
JUr.  Dimes,  in  the  ordinary  form^  for  an  injunction 
to  lettrain  him  from  interru^ing  the  navigation  over 
that  part  of  the  canaL     On  this  bill  the  Vice-Chan- 
oellor  of  England  (Sir  Launceht  Sliadwell)  made  an  ex 
parte  order  for  an  injunction,  which  by  a  subsequent 
order  he  continued  (i).     Mr.  Dimes  appealed ;    and, 
on  a  rehearing,  the  Lord  Chancellor  (Lord   Cotten- 
ham)  made  an  order  for  an  injunction,  varying  in  some 
lespects  the  order  of  the  Vice-chancellor  (c).    After 
the  Lord  Chancellor's  order  had  been  made,  Mr.  Dimes 
difioovercd  that  Lord  Cottenham  was  a  shareholder  in 
2T7le  Grand  Junction   Canal  Company.      As  soon  as 
^b.  Dimes  ascertained  this,  he  took  steps  to  have  the 
^^xm  in  equity  between  him  and  the  Company  re- 
^^ard  before  an  uninterested  tribunal;  but  without 
^^uxess  (d).    He  now  made  affidavit  to  his  belief  that 
^  injunction,  granted  by  Lord  Cottenham  in  a  cause  in 
wliidi  he  had  a  personal  interest,  was  void ;  and  that 
to  ndse  that  question  he  had  acted  in  breach  of  the  in- 
junction; for  which  he  was  committed,  by  an  order 
iiiade  in  Chancery  and  signed  by  the  Lord  Chancellor  (e). 

Sir  F.  Thesiffer  (in  support  of  the  application)  con- 
tender^ that  the  Lord  Chancellor,  being  a  member  of 

(a)  Set  Dime»  t.  Grand  Junction  Canal  Company,  9  Q,  B,  469. ;  Doe 

JHmet  T.  Grand  Junction  Canal  Company ^  0  Q,  B,  5l%*  note  (a). 
(V)  See  Gnmd  Junction  Canal  Company  v.  Dimet,  15  Sim,  40S. 
(c)  GrmtdJuucHon  Canal  Company  t.  DimeSf  17  Law  J,  N,S,  (Chanc) 


(ji)  See  Vu  Grand  Junction  Canal  Company  t.  Dimes,  12  Beat*  63. ; 

T«  SamCf  S  MaoL  jr  O*  285. 
(e)  See  the  Ibrm  of  the  order  post,  p.  558. 
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VobMuXir.  the  Compuiy  wlio  were  plaintiffi  before  him,  an^ 

: !! having  a  direct  pecuniary  interest  in  the  event  of  Uii^ 

^^'       causes  was  virtually  a.party  to  the  suit;  lus  injonetiQiii 
therefore  was  absolutely  void ;  and  the  commitment  t£ 
Mr.  Dimes  for  disobeying  it  ill^aL    It  is  one  of  tb 
fundamental  rules  of  justice  that  a  man  shall  not  be 
judge  in  his  own  cause ;  Great  Charte  v.  Kennington  (g). 
In  2  RoOe's  Abridgment,  93,  tit  Judges  (A)  pL  IL,  it  ii 
said,  '^  Si  le  Seigneur  Chancellor  fait  un  decree  entor 
2  estrangers  en  un  chose  que  concern  luy  meeme  ea 
interest,  et  pur  luy  mesme,  ceo  est  void  pur  ceo  que  il 
ne  poet  estre  un  Judge  en  son  cause  demesne:"  sods 
case  in  Chancery  is  cited  **  enter  Sir  J.  Egertm  et  la 
Seigneur  de  Derby j  et  Kelhy  resolve  per  le  SdgD60< 
Chancellor  Coke  et  Dodderidge:^  This  is  precisely  i^ 
point.   The  case'referred  to  by  BoUe  is  reported  as  tt*^ 
Earl  of  Derby's  Case  (J).    The  principle  is  laid  doiT'^ 
in  Littleton^  sect.  212 :  ^*  It  is  against  reason,  thai 
wrong  be  done  any  man,  that  he  thereof  should 
his  own  judge."    "  For"  (says  Lord  Coke{c))  "  it 
a  maxim  in  law,  aliquis  non  debet  esse  judex  in 
pri&  causd.    And  therefore  a  fine  levied  before 
bailiffii  of  Salop  was  reversed,   because  one  of 
bailifis  was  party  to  the  fine,  quia  non  potest 
judex  et  pars."     This  prindple  has  very  often 
acted  on  with  respect  to  inferior  courts.     In  an  Anum^^ 
mous  Case  (d)  in  Salkeld,  it  is  stated  by  Hok  C.  J* 
that  the  mayor  of  Hereford  was  laid  by  the  heels,  for 
sitting  in  judgment  in  his  own  cause.     The  principle 
was  acted  on  in  Itegina  v.   7Ae  Cheltenham  Qmmds-^ 
sioners  (e),  and  Regina  v.    The  Justices  of  Hertford- 

(a)  9  Stra.  117S.  (»)  IS  Rep.  114. 

(e)  Co.  lAtt.  141.  a.  (tf)  1  Stlk.  396. 

(0  1  Q.  B.  467. 
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iire{ti).    There  is  indeed  one  exception,  which  is  al-  Q««m*«  BmuK 

laded  to  in  Ortat  Charte  ▼.  Kennington(b)^  and  again  L_ 

bf  Lord  Denman  C.  J.  in  CaruM  WiUotCz  Case  (c) :  it 
ii  neeessary^  in  some  cases,  that  an  interested  party 
shoold  aot  aa  judge  when  no  one  else  can ;  under  such 
drcomstances  *'  it  becomes  the  unfortunate  duty  of  a 
Court  to  act  both  as  party  and  judge.**    But  no  such 
neoenity  existed  in  the  present  case.     The  Company, 
irho  were  the  plaintiffs  in  the  equity  suit,  knew  that 
Ik  Lord  Chancellor  was  one  of  them ;  and  it  was  their 
dot]r  to  have  sued  in  the  manner  provided  by  law 
hmuii  a  case.    The  proper  course  is  pointed  out  in 
Mitfinrd  on  Pleading,  p.  7.  5th  ed.    It  is  to  frame  the 
UU  before  the  Queen,  and  sue,  exactly  as  if  the  office 
of  CSianceUor  were  vacant.     As  they  did  not  do  so, 
tile  Chancellor  himself  should  have  declined  to  de- 
tide.    When  Dimes  v*  Grand  Junction   Canal  Com' 
P^^{d),  which  was  part  of  this  suit,  came  on  to  be 
^^S^  ^  error  in  the  Exchequer  Chamber,  Alder^ 
'onB.,  who  was  one  of  the  Judges  of  that  Court,  stated 
^Im  he  was  a  shareholder  in  the  Company,  and  for  that 
^^^Mon  left  the  Court    This  is  not  noticed  in  the  re- 
Port  of  the  case.     \Wightman  J.     I  think  this  is  the 
proper  time  to  state  that  I  also  am  a  shareholder  in  Tlie 
fhsasd  Jimetion  Canal  Company :  and,  as  my  brothers 
Attsiofi  and  Coleridge  are  not,  I  think  it  better  to 
tike  no  part  in  this  case.    Patteson  J.  enquired  whe- 
ther the  warrant  of  committal  was  that  of  the  Lord 
ChanoeDor  or  of  the  Yice^Chancellor.]    It  is  a  war- 
nuit(e)  ogned  by  the  Lord  Chancellor,  and  is  for  a 

(•}  6  Q.  B.  75S.  (b)  2  Str.  1133. 

le)  1  Q.B.  084. 1015.  (</)  9  Q.  B,  469. 

(«)  8m  Uw  form,  post,  p.  558. 
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,FoiumsXiv,   contempt  by  breach  of  the  injunctioii  made  hy  tk 

*       Lord  Chancellor.     It  issued  in  pursuance  of  an  order 

^CMfc*  ^^  ^®  Vice-Chancellor ;  but  he  expressly  declmed  to 
consider  the  question  of  the  validity  of  the  liord  Cbus 
cellor*s  order^  because  he  was  the  Chancellor's  deputy. 

Per  Curiam  (a).     Let  a  writ  go.     The  question  mtf 
be  considered  on  the  return. 

The  prisoner  was  now  brought  into  Court ;  and  the 
Keeper's  return  was  read,  statmg :  *'  that,  before  tbe 
coming  of  the  Queen's  writ  of  habeas  corpus  to  me 
directed,  and  which  is  hereunto  annexed,  to  wit  on  the 
11th  day  o(  January  1850,  WiUiam  Dimes  in  the  aid 
writ  named  was  brought  into  my  custody  by  virtne  of 
an  order  of  the  High  Court  of  Chancery,  bearing  dite 
the  10th  day  of  December  1849,  made  by  the  K^^ 
Honourable  Sir  Launcelot  Shadwettf  E^night,  thenbdnC 
Vice-Chancellor  of  England,  and  of  which  order  t3^ 
following  is  a  copy. 


*  Vice-Chancellor  of  Monday ,  the  10th  day  of 

England.  cember,  in  the  thirteen  '^ 

Mr.  Munro  year  of  Her  Majesty  Que^ 

Registrar.  Victoria^  1849. 

C  C7.  Between  the   Company  ^ 

Proprietors  of  the  Gna^ 
Junction  Canal^  Pluntifl^ 
and  WtlUam  Dimes  mC 
others,  Defendants. 

Whereas  Mr.  Stuart,  Mr.  J.  Parker  and  Mr.  Busli 
of  counsel  for  the  plaintiff,  this  day  moved  and  offered 
divers  reasons  unto  this  Court  that  the  defendant  ffll- 

(a)  Patteton  and  Coleridge  Ji. 
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fim  Dime»  might  stand  committed  for  a  breach  of  Qi«ma*«  Benek. 

the  iojonction  issaed  in  this  cause  on  the  6th  day  of ' 

Mf  1839  in  pursuance  of  the  order  of  the  15th  day       Dimm*. 

of /Me  1838^  and  continued  by  orders  dated  the  26th 

day  of  June  1838  and  the   15  th  day  of   December 

1838,  and  made  perpetual  by  the  decree  made  in  this 

onue  on  the  16th  day  of  November  1846 ;  and  that  the 

Biid  defendant  might  be  ordered  to  pay  the  costs  of  the 

application,' "  &c.     '^  *  Whereupon,  and  upon  hearing 

the  said  writ  of  injunction'"  &c.,  "'the  affidavits'" 

&e.  **  *  read,  and  what  was  alleged  by  the  counsel  for 

Ae  piaintiffi  and  for  the  said  defendant,  this  Court 

doth  order  that  the  said  defendant  TV.  Dimes  do  stand 

oommitted  to  the  custody  of  the  Keeper  of  the  Queen's 

Prieon  until  the  further  order  of  this  Court,  for  his 

oontempt  in  disobeying  the  writ  of  injunction  issued 

in  ftk  cause  on  the  6th  day  of  July  1839,  in  pursuance 

rf  an  order  of  this  Court  dated  the  15th  day  of  De^ 

oesikr  1838.   And  it  is  ordered  that  the  said  defendant 

W.  D.  do  pay  to  the  plaintiffs  their  costs  of  this  appli-* 

cation '"  to  be  taxed  &c    (l.  s.). 

*"  C.  M.    Entered.    E.  R.  for  J.  SJ 

''And  this  Sc." 

Sir  F.  Thesiffer,  for  the  prisoner,  applied  for  time  to 
^  affidavits  for  the  purpose  of  bringing  before  the 
Court  fiicts  not  apparent  upon  the  return. 

Sr  J(An  JerviSf  Attorney   General,   contrd.     Affi- 

dirita  may  in  some  possible  cases  be  admissible:  but, 

19  It  is   not  every  affidavit  that  can  be  used,  the 

party  who  applies  to  the  Court  for  delay  ought  to 

niggM  what  is  the  nature  of  the  affidavits  he  proposes 

p  p3 
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Foiume  XIV.   to  file,  that  the  Court  may  judge  whether  they  caa  ht 
^®*°-       avaikble. 


DfMu's 


Sir  F.  Thesiger.    Ab  it  is  conceded  that  there  mtjr 
be  some  affidavits  aduiissible,  it  follows  that  the  po- 
Boner  is  entitled  to  file  his  affidavits;  when  they  m 
before  the  Court  it  may  be  argued  that  they  are  ao^ 
such  as  can  be  used:  at  present  it  is  premature  to di%«. 
cuss  that  point     [Patteson  J.   If  that  were  so»  liberty 
to  file  affidavits  must  be  granted  in  all  cases  when 
applied  for.     That  might  lead  to  much  delay,]    The 
application  can  be  made  only  by  the  person  in  cnstodyf 
who  is  the  party  prejudiced  by  delay.     There  ifl^  how* 
ever,  no  unwillingness  in  the   present  case  to  Btste 
the  nature  of  the  proposed  affidavits.    Affidavits  m^7 
be  used  to  impeach  the  legality  of  the  detention  bj 
shewing  extrinsic  collateral  facts,  consistent  with  tl>^ 
truth  of  the  return.     Here  the  prisoner  proposes  1> 
affidavits  to  admit  that  the  Lord  Chancellor  did 
the  order,   but  to  shew  the  collateral  extrinsic  fi 
that  he  was  an  interested  party,  and  therefore  wither 
jurisdiction.     In  the  case  In  the  Matter  of  Clarke  { 
Patteson  J.  says :  ^^  There  is  no  case  in  which  a  pair** 
has  been  allowed  in  this  way   directly  to    contrail 
facts  set  forth  in  an  order.     All  that  the  Courts  h^^ 
permitted  has  been  to  allege  a  collateral  extrinsic  fik^ 
confessing  and  avoiding,  as  it  were,  the  disputed  ord^s 
And  in  the   Case  of  the  Sheriff  of  Middlesex  (b)  tJ^ 
distinction  was  pointed  out  between  affidavits  shewi^ 
that  there  was  no  jurisdiction  to  commit,  which  mgi^ 
be  used,  and  the  affidavits  in  that  case,  which  merely 

(fl)  8  d £.619.  634,  (6)  II  A.  i  S.  ^3. 
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went  to  shew  that  the  jarisdiction  had  been  abused.  CvMn't^MMA. 

In  Carut  fFiUan^s  Case  (a)  the  affidavits  which  were  1_ 

lefiiaed  traversed  the  return.     These  authorities  all       l>t>its*t 

Cm*. 

xeeognise  the  propriety  of  admitting  affidavits  to  con- 
Cbk  and  avoid,  as  it  were,  the  return  to  a  writ  of 
bibeis  corpus  either  at  oonunon  law  or  under  stat. 
31 C  2.  e.  2.  But,  if  the  present  writ  be,  as  it  is, 
litlun  Stat  66  O*  3.  e.  100.,  the  prisoner  majr,  by  the 
nqness  enactment  of  that  statute  (s.  3.),  controvert  even 
Ae  troth  of  the  return  by  affidavits ;  Bx  parte  Beech-- 
»;(})»  It  is  not  however  intended  to  dispute  the 
ntmn,  but  to  shew  want  of  jurisdiction.  In  a  recent 
086^  not  reported,  where  the  prisoner  was  convicted 
of  mulling  by  the  justices  ci  Kingston  upon  HuU, 
iffiiavits  were  used  to  shew  that  the  alleged  smuggling 
VM  looally  beyond  the  jurisdiction  of  the  convicting 
joBlioes. 

Sir  J*  Jervis  (Attorney  Greneral),  oontri.  The  ques* 
ion  whether  delay  for  the  purpose  of  filing  affidavits 
>tty  be  obtained  as  a  matter  of  course  is  of  some  im- 
poirtaQce.  It  is  not  necessarily  the  prisoner  who  is 
P'djaffioed  by  delay.  The  same  rule  must  apply  in 
lUoues:  a  prisoner  under  sentence  of  transportation, 
&r  instance,  has  a  strong  interest  in  causing  delays. 
Bat  in  this  case  the  point  does  not  arise,  as  the 
i^ttare  of  the  proposed  affidavits  is  stated.  Assuming 
^  the  affidavits  would  shew  that  the  Lord  Chan- 
^dkr  was  a  shareholder  in  the  Company,  this  could 
M  avail.  It  is  clear  that  this  Court  cannot  directly 
^9mw  the  decision  of  the  Court  of  Chancery.  Can 
it  then  do  so  indirectly,  on  a  return  to  a  writ  of 

(a)  7  a  A  984.  (6)  4  B.  ^C.  196. 

PP    4 
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VohmgXiK   habeas  corpus?     In  a  superior  Court  an  objeetioa 
to  the  jurisdictipn  ought  to  be  taken  in  the  Cooit 


^^**[^*  itself;  and,  if  that  Court  overrule  it  improperly,  Ae 
remedy  is  in  a  Court  of  Error,  not  in  a  coordbite 
Court.  The  proposed  affidavits  are  to  be  used  as 
the  foundation  of  an  argument  that  an  objecdon  in 
the  nature  of  a  plea  to  the  jurisdiction  of  the  Court 
of  Chancery  has  been  improperly  overruled.  Sappose 
there  had  been  an  appeal  to  the  House  of  Lords 
on  this  ground,  and  the  House  of  Lords  had  decided 
that  there  was  not&ing  in  the  objection ;  and  suppoec 
that  this  writ  of  habeas  corpus  were  returnable  before 
a  single  Judge  at  Chambers:  could  affidavits  tM 
received  there  by  the  single  Judge  to  enable  bin 
to  decide  whether  the  House  of  Lords  had  actei 
without  jurisdiction  ?  There  is  no  distinction  in  piix^ 
ciple  between  that  and  the  present  case.  [Pattncn  ^ 
The  question,  whether  this  Court  can  decide  tb^ 
the  Chancellor  acted  out  of  his  jurisdiction,  harfll 
arises  yet.  We  are  now  hearing  yon  on  the  p<&^ 
whether  affidavits  can  be  received  to  raise  that  qu^ 
tion].  All  the  cases  agree  that  such  affidavits  i^- 
inadmissible.  In  the  case  In  the  Matter  of  Clarke  Q  * 
Lord  Denman  C.  J.  says:  "  Suppose  affidavits  we?" 
offered  to  shew  that  the  Master  of  the  Soils  made  ba 
order  elsewhere  than  in  the  place  where  his  Coi^ 
usually  sits ;  they  could  not  be  received  for  the  purpo- 
of  proving  that  what  he  adjudged  to  be  the  bar  of  b 
Court  was  not  so.  The  adjudication  of  any  compete'^ 
authority,  deciding  on  facts  which  are  necessary  to  gi** 
it  jurisdiction,  is  sufficient."  In  the  Case  of  the  Sheri 
qf  Middlesex  (J)  this  Court  in  effect  decided  that  r: 

(•)  2  Q.  B.  633.  (6)  11  J.  ^  JB.  87$. 
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tSUxniM  oonld  be  received  to  shew  that  the  House  of  Qfttm^i  bmch. 

Commons  decided  against  law  when  they  adjudged  the  [ 

aheriff  guilty  of  a  contempt.  In  Brenan^s  Case  (a)  tlus  I^^u** 
ConrI  refused  to  receive  affidavits  that  the  Boyal  Court 
dJiney  had  no  power  to  sentence  the  prisoner  to  trans- 
portidon.  Stat.  56  G.  3.  c.  100.,  which  is  by  sect.  1  con- 
ibed  to  cases  ''  where  any  person  shall  be  confined  or 
netniiied  of  his  or  her  liberty  (otherwise  than  for  some 
erinunal  or  supposed  criminal  matter,  and  except  persons 
inpiiaoDed  for  debt  or  by  process  in  any  civil  suit)/' 
does  not  apply  to  such  a  detention  as  the  present ; 
Com  of  the  Sheriff  of  Middlesex{b\  Came  WiUorCe 
Cm{e). 

Sir  jP.  KeUy  claimed  to  be  heard  on  the  same  side. 
(Sir  F.  Theeiger.  On  a  preliminary  point  it  is  never 
ibe  practice  to  hear  more  than  one  counsel.)  [Patte^ 
AW  J.  We  need  not  consider  whether  more  counsel 
tte  entitled  to  be  heard ;  for  at  present  we  are  all  of 
opiuon  that  thb  return  must  be  read  as  returning 
a  oommittal  by  the  Yice-ChanceUor,  and  consequently 
^  the  proposed  affidavits  are  irrelevant] 

SvtF,  Theeiger  then  was  called  upon  to  support  the 
iDotioii.  The  return  shews  that  the  warrant  of  commit- 
^^i  is  signed  by  the  Lord  Chancellor  himself,  with  his 
^tiaU  C  C,  as  is  required  by  the  act  which  creates  the 
<^  of  Vice-Chancellor  (d).  Sir  Launcdot  Shadwell, 
^QeQ  the  motion  was  made  to  commit  Mr.  Dimes  {e\ 
'^oaed  to  entertain  any  question,  on  the  ground  that  he 
^tt  but  an  assistant  to  the  Lord  Chancellor,  and  had 

(•)  10  dB.  49S.     See  Cravfontt  Case,  IS  Q. B.  6X3, 

(*)  11  A.  jr  S.  S7S.  (c)  7  a  A  984. 

(4  8tit  53  Cf.  S.  e.  24.  «.  2.  (e)  Not  reported. 
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vbhmsXiF.   no  powor  to  Vary  his  deoieeB.    It  is  not  ooneot to i 

that  this  Court  cannot  enquire  whether  the  Chuod 

i^M]tt*s       acts  out  of  his  jurisdiction.    If  an  action  be  bioq 

against  him,  as  in  Dicas  y.  Lord  Brougham{a), 

if  the  event  of  a  cause  between  two  suitors  in  t! 

Court  depends  on  the  validity  of  one  of  his  ordera^  as 

Christie  v.  Uhwin  {b),  the  Court  must  enquire  into 

jurisdiction.    In  Christie  v.  Uhwin  {b)  his  order  in  bv 

ruptcy  was  impeached  for  want  of  jurisdiction.    . 

that  is  now  churned  is  the  opportunity  to  prove  fii 

shewing  a  want  of  jurisdiction  to  conmiit.     The  effed 

proving  these  facts  may  be  considered  after  the  pioo 

Patteson  J.  I  cannot  doubt  as  to  the  course 
ought  to  pursue.  It  seems  to  me  impossible  to  r 
this  return  as  the  return  of  a  committal  by  the  L 
Chancellor,  Lord  Cottenhanu  The  return  states  in  < 
tinct  words  that  the  order  was  made  ''  by  the  Bi 
Honourable  Sir  Launcelot  ShadweUg  Knight,  then  be 
Vice-Chancellor  of  England : "  and  a  copy  of  the  ordc 
set  out,  which  is  headed  '^  yice-Chancellor  of  Englai 
It  is  true  that  there  are  the  letters  *^  C.  C."  attac 
to  the  order ;  and  it  is  stated  that  these  are  the  init 
of  *^  Cottenham  Chancellor;'^  and  it  may  be  that 
orders  of  the  Yice-Chancellor,  whose  court  is  a  bra 
of  the  Court  of  Chancery,  must  be  countersigned 
the  Lord  Chancellor;  but  still  I  cannot  read  the  ret 
as  stating  that  the  order,  made  in  the  Court  of 
Yice-Chancellor  of  England,  was  made  by  Lord  ( 
tenham.  Then,  reading  this  return  as  shewing  a  a 
nuttal  by  order  of  the  Yice-Chancellor  of  Enghu 

(a)  I  M,^  Rob.  309. 

(6)  II  JLfE.  373.    See  Gottet  t.  Howard,  10  Q.B.  411.  444, 
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and  aBamiiig  all  that  it  is  proposed  to  shew  by  the  Qm«ii^«  Bma. 

affidayit,  namely  that  the  committal  was  for  a  breach  [__ 

of  Lord  CMenham^B  injunction,  and  that  he  was  in-       ^^^^^ 

terestod;  in  what  position  are  we?    We  are  not  called 

on  to  enquire  whether  the  injimction  ordered  by  the 

Chaaoellor  is  void ;  but  whether  the  order  of  committal 

made  by  the  Yice-Chancellor  is  valid.    Now  the  Yice- 

ChmcBllor  had  authority  to  determine  whether  or  not 

thoa  should  be  a  oommittal.     He  has  so  determined ; 

aad  in  doing  so  he  has  adjudged  that  there  was  a  valid 

uijaneticm,  and  a  breach  of  it,  such  that  for  that  breach 

the  prisoner  should  be  committed.    If  we  entertain  the 

lUiQition  whether  there  was  such  a  valid  injunction,  we 

dixreotly  review  the  judidal  decision  of  the  Vice*  Chan- 

Mllor.    We  can  no  more  do  this  than  the  Court  in  the 

Claui  of  the  Sheriff  of  Middlesex  (a)  could  review  the 

ion  of  the  House  of  Commons. 

IF  it  had  been  alleged  that  the  Yice-Chancellor  him- 

was  interested,  the  question  would  have  been  dif- 

;  but  the  pmnt  before  us  is,  not  whether  the  in- 

]ii.]iction  was  valid,  but  whether  the  decision  of  the 

V^m-Chanoellor  as  to  its  validity  can  be  reviewed  here. 

^be  return  shews  that  the  Yice-Chancellor  heard  and 

^otsnnined  this ;  and,  as  it  is  a  matter  within  his  juris- 

di^tioD,  his  determination  is  final.    The  affidavits  cannot 

*^  received. 

CoLKBlDOE  J.    I  am  of  the  same  opinion.   Whether 

^  ^t  of  habeas  corpus  be  at  common  law  or  within 

^  provisions  of  stat.  66  G.  3.  c.  100.,  it  is  not  every 

*fidavil  that  can  be  received  on  the  return  to  the  writ. 

CoQDsely  therefore,  who  apply  for  time  to  file  affi- 

(•)  11  il  jrJS^  S78. 
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Fobme  xiv.   davits,  must  suggest  to  the  Court  the  nature  of  tibe 

1_  affidavits  they  propose  to  use,  that  the  Court  may  ^<e 

^(Suft!*       whether  they  could  be  used:   and   Sir  F.   Hustler 
has  properly  stated  the  nature  of  the  affidavits  [^vo- 
posed  to  be  used  in  this  case.     I  am  of  opinion  t;lmt 
such  affidavits  are  not  avfulable*     He  proposes,  nofc   to 
contradict  the  return,   but  to  bring  before  the  Couxt 
facts  shewing,  as  he  contends,  a  want  of  juriadiction, 
not  in  the  Vice-Chancellor  who  made  the  order  of  com- 
mittal, but  in  the  Lord  Chancellor,  who  issued  the  iKi* 
junction  for  the  breach  of  which  the  committal  to^i^k 
place.     If  it  were  conceded  to  him  that  the  case  was 
supposed,  it  would  now  be  immaterial.    When  theaU- 
gation  was  made  before  the  Yice-Chancellor  that  the 
was  a  contempt,  this  objection  should  have  been  takec^^^^^ 
if  it  was  then  taken,  the  Vice-chancellor  then  dedd^^^^ 
on  it.    The  affidavits  could  but  go  to  shew  that  the  Vi< 
Chancellor  came  to  a  wrong  decision,  in  order'to  lead 
to  review  his  decision,  which  we  have  no  power  to  dcC^^^-^ 
Where  the  judgment  complained  of  is  in  an  inferio: 
Court  the  case  is  different   We  have  before  us  the  judg-- 
ment  in  which  the  vice  is  alleged  to  be ;  and  we  hav^^ 
power  to  quash  it ;  but  we  have  not,  in  the  present  case 
the  injunction  before  us.     Christie  v.  Unwin  (a),  whii 
has  been  cited  in  the  argument,  does  not  bear  on  th 
present  point.     That  was  a  case  in  which  the  Lord^^ 
Chancellor  was  acting  in  a  limited  jurisdiction  conferred^^ 
on  him  by  a  statute;  and  the  decision  of  this  Court-^ 
was  that,  when  the  Chancellor  is  acting  in  a  capacity  ^^ 
limited  as  to  jurisdiction,  it  must  be   shewn  that  he  ^ 
acted  within  his  jurisdiction.     In  the  present  case  the 
Vice-Cbancellor  is  acting  as  a  superior  Court 

(a)  11  A.  i  E.  S7S. 
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£blb  J.    I  agree  that  the  proposed  afiSdavits  cannot   QiMm*j  Bench, 
be  received.     The  return  shews  a  committal  by  a  court  *___ 


of  competent  jurisdiction  acting  within  its  jurisdiction.        ^S^'* 
The  attempt  is  to  shew  that  that  Court  should  not 
have  adjudicated  as  it  did.     It  has  been  decided  by  the 
Court  of  Conmion  Pleas»  andj  if  I  am  not  mistaken,  by 
the  Court  of  Exchequer  also,  that  the  courts  of  com- 
mon law  will  not  sit  in  review  of  a  committal    by 
the  Court  of  Chancery  (a).     It  seems  to  me  that  the 
objection  raised  here  might  have   been  taken  in  the 
Court  of  Chancery  before  the  Lord  Chancellorj  and 
before  the  yice-*Chancellor :   and  that  both  of  them 
bavQ  decked  on  it.     Their  decision  cannot  be  reviewed 
berCi    I  may  observe  that  an  inferior  Court,  such  as 
the  Court  of  Quarter  Sessions,  is  a  court  over  which 

this  Court  has  a  controuling  power,  and  whose  proceed- 

• 

^'S*  are  brought  here  by  writ  of  certiorari,  in  order  that 

^e  may  exercise  that  controuling  power.     In  that 

''^^pect  such  a  Court  diflfers  from  the  Court  of  Chan- 

^^'y  ;  and  in  that  respect  cases  before  us,  which  relate 

^  the  inferior  Courts,  are  distinguishable  from  this. 

Sir  F.  Theriger  then  admitted  that,  if  he  could  not 
the  extraneous  facts  before  the  Court,  the  return 
sufficient. 

Prisoner  remanded  (a). 

Ca)  Set  Bqpna  t.  Dean  ^  ChapUr  <f  Rochetler,  Eatter  term  (  Jpril  SOtb), 
^^1.   Vm.    Alw  Ex  parte  Cobbett,  5  Com.  B.  418.;  In  re  Cobbett, 
^*  Mi.  |.  r.  175. 

C6)  Htportcd  bj  C.  Blackburn,  Esq. 

Set  Dimee  ▼•  Grund  Jtmcthn  Canal  Company,  Dom.  Proc,,  June  26, 
^SS.1858. 
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Vthme  Xlt. 
1850. 


Monday, 
January  14th. 


When  an  in- 
dictment at 
Sessions,  under 
■tat  S5  G.  2. 
c.  36^  for  keep- 
ing a  disorderly 
house,  has  been 
removed  by 
prosecutor  or 
defendant  into 
the  Central 
Criminal  Court 
under  stat  4  & 
5  W,  4.  c.  36. 
I.  16.,  the  op- 
posite party 
may  remove  it 
again  into  this 
Court,  notwith. 
standing  sut. 
25  6.  S.  c  36. 
f.  10. 


%. 


The  Queen  against  Bbieb  and  others. 

A  BILL  was  found  against  the  defendants  at    'the 
Middlesex  Quarter  Sessions^  December  Sth,  1S^9» 
for  keeping  imlicensed  rooms,  called  the  Argyh 
contrary  to  stat  25  G.  2.  c.  36.     The  proeecator 
moved  the  indictment  to  the  Central  Crimins 
by  certiorari  under  stat.  4  &  6  ^.  4.  c.  36.  «•  16.  (^b^: 
and  the  defendants  then  obtained  firom  PaUeeon  JT*    at 
chambers  a  certiorari  to  remove  the  case  into  this  Comrt 
They  alleged  as  a  ground  for  the  applicatbn  thsiit     a 
question  would  arise  whether  the  rooms  were,  in  po^-^^^^ 
of  law,  kept  for  <<  public  ^  purposes  within  stat.  26  O* 
c.  36.  e.  2.     Sect  10  of  the  same  statute  was  not 
feired  to. 

M.  Chambers  now  moved,  on  affidavit  of  these  fcct»^ 
and  others  not  material  to  the  present  report,  for  a 
cedendo,   to  remit  the  case  to  the   Central  Criminal 
Court.      Stat  25  G.  2.   c.  36.   s.  10.  enacts  that  ncp 
indictment  for  keeping  a  disorderly  house  shall 
removed  by  any  writ  of  certiorari ;  **  but  such  indict--* 
ment  shall  be  heard,  tried  and  finally  determined,  ai 
the  same  general  or  quarter  session  or  assizes,  where^' 
such  indictment  shall  have  been  preferred  (unless  the^^" 
Court  shall  think  proper,  upon  cause  shewn,  to  adjoum^^ 
the  same)  any  such  writ  or  allowance  thereof  notwitb— ' 
standing/'     This  clause,  intended  to  prevent  delay  in 
the  suppression  of  public  nuisances,  must  be  read  as  in- 

(a)  See  note  (a)  to  Sill  w.  The  Qitfm,  1  E,ff  B.  553. 
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ooiporited  in  stat  4  &  5  ^.  4.  c  36.    That  act  does  Q««»'<  ^^^^ 

not  ettabliah  any  new  ori^nal  juriadiotion  as  to  offenoea  

like  the  present:  its  purpose,  according  to  the  title,  is     ^^  ^""^ 
to  establish  *'  a  new  court  **  for  *'  trial"    Sect.  13  ex-        »»»»- 
preaaly  forbids  preferring  at  the  Central  Criminal  Court 
any  indictment  for  nusdemeanor  (except  perjury  or 
labomation),  which  might  be  found  at  the  sessions  for 
SAcUZwes  &a,  unless  the  prosecutor  shall  have  been 
^oond  by  reoogni2mnce  to  prosecute  at  the  Central 
(a)^  or  the  defendant  committed  or  bound  over  to 
his  trial  there.   Sect.  16  permits  the  removal  of  in- 
dictments from  Sessions  into  the  Central  Court;  but 
*lutt  is  evidently  for  dispatch,  the  sittings  of  the  Court 
>^izig  (by  $.  16. )  held  twelve  times  a  year.  For  that  pur- 
>oaQ,  the  Central  Court  is  substituted  for  the  Quarter 
Seasions :  the  statute  interferes  with  stat.  26  G.  2.  c.  36. 
^-llO.  to  promote,  but  not  to  obstruct,  dispatcL    If 
^o  present  indictment  may  be  removed  into  this  Court 
U»t withstanding  the  last  dted  clause,  the  rooms  under 
^xx>secmtian  may  remain  open  for  several  months.  There 
B    so  express  decision  bearing  on  this  point ;  but  the 
S<eEK20ral  rule  is  that  acts  in  pari  materia  must  have  a 
^onduned  operation.    No  instance  has  been  found  in 
vrluch  a  second  certiorari  has  been  granted,  removing 
^  esfleto  a  third  tribunal     [Patieson  J.   I  can  see  good 
^^easQiis  why  an  indictment  of  this  Idud  might  be  re- 
^■H>Yed  from  Sessions  to  the  Central  Court,  and  again 
^liyi  being  there,  it  shoidd  be  carried  to  this  Court  at 
ike  instance  of  the  defendant.    Is  there  any  instance  in 
^liich  the  Court  has  interfered  on  affidavit  where  a  cer- 
tiomii  has  already  been  granted  to  a  defendant,  and  it 
» not  questioned  that  the  Court  to  which  the  removal 

(a)  8m  ttet  9  &  10  rk$.  e.  94.  j.  3. 
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VohmtXiK   takes  place  has  jurisdiction  ?   The  Master  of  the  Crown 
^^     '        Office  says  that  an  application,  on  the  merits^  to  soper* 
sede  a  certiorari  once  granted,  has  always  been  refused.] 
It  is  not  necessary  to  ground  this  application  u 
the  matter  stated  on  affidavit. 

Pattesok  J.    I  do  not  see  how  it  is  possible  to 
sect.  10  of  Stat.  25  G.  2.  c.  36.  as  incorporated  in 
Central  Criminal  Court  Act.     That  act,  as  to  the 
tral  Court,  effects  a  sort  of  repeal  of  the  former  statutes' 
for,  by  sect.  16,  it  provides  generally  that  all  indictment^ 
found  at  Sessions  for  the  cities  and  counties  named,  a 
offences  cognizable  under  the  act,  may  be  removed  hy 
certiorari  into  the  Central  Court.    Here  the  indictment 
has  been  so  removed,  at  the  instance  of  the  prosecutor. 
As  he  has  chosen  to  remove  it,  and  the  indictment  is  now 
in  that  Court,  it  struck  me,  on  the  present  application, 
that  the  defendants  might  deal  with  it  as  if  it  had  been 
found  there.   I  do  not  say  whether  the  prosecutor  could 
have  done  so;  because  it  might  be  objected  that  he  had 
made  an  election.    Nor  do  I  pronounce  as  to  the  merits 
of  this  application.     There  is  no  dispute  as  to  juris- 
diction :  and,  the  indictment  being  once  in  the  Central 
Court,  there  is  an  end  of  stat.  25  G.  2.  c.  36.  «•  10« ; 
and  nothing  prevents  removing  the  indictment  into  this 
Court 

Coleridge  J.    I  am  of  the  same  opinion.    I  ny 
nothing  on  the  merits  of  the  application :  but  no  fniK 
is  alleged;  the  question  is  merely  on  the  authoritj 
remove.     The  indictment  was  in  the  Central  Courb 
when  the  present  certiorari  was  obtained ;  and  there* 
fore  sect.  10  of  stat.  25  G.  2.  c.  36.  does  not  stand  in 
the  way;  that  applies  only  to  the  session  or 
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where  the  indictment  has  been  preferred.    Once  re-  Queen*t  Bench. 

.               .                          1850. 
moTed  thence^  the  indictment  is  set  quite  free.    It 

must  always  be  remembered  that  the  jurisdiction  to  re-    '^^^  ^"*"" 

xnoTe  into  this  Court  exists  unless  expressly  taken  away.       Briir. 

l^iQHTMAN  J.  Sect.  10  of  stat.  25  G.  2.  c.  26. 
does  not  require  that  we  should  remit  this  indictment 
to  the  Central  Court ;  and  it  is  not  contended  that  we 
can  remit  it  to  the  Court  where  the  indictment  was 
found. 

Bule  refused  (a). 

(a)  See  Rtgma  ▼.  Sandertt  9  Q.  B.  235. 


e  QuBEN  against  The  Inhabitants  of  St.  Giles,  jan^ry  leth. 

Cambebwell. 

^  appeal  (Surrey  Michaelmas  Quarter   Sessions,  Bystat. 6&7 
1848}  by  The  London  Cemetery  Company  agamst  incorporating 

lie  for  the  relief  of  the  poor  of  the  parish  of  St  Gilesy  cemetery  com- 
^^nhertoelli  in  the  county  of  Surrey y  by  which  the  said  pany'werere"' 
txipany  were  rated  for  lands,  catacombs,  vaults  and  JdicSiiy  to'ap- 

point  directory 
should  manage  the  business  and  concerns  of  the  Company  (subject  to  their  control ), 
P  and  use  the  common  seal,  have  the  custody  of  books,  deeds,  &c.,  call  meetings,  pur- 
(  andieU  lands,  appoint  and  displace  chaplains  and  other  officers,  allow  them  stipends, 
of  tbem  securities,  make  contracts  touching  the  Company's  undertaking,  regulate  the 
I  of  iotermtnt  and  the  disposition  of  vaults,  catacombs  and  graves,  and  the  sums  to 
l^d  for  exclusive  right  of  burial  therein  and  for  placing  monuments  &c.,  direct  the 
'^*iig«  receiving  and  disposal  of  the  Company's  moneys,  and  all  their  other  dealings, 
^^P^iiotend  their  correspondence  and  the  keeping  of  their  accounts,  and  do  all  other 
^iJ^^^gi  necessary  for  carrying  on  their  business  and  maintaining  actions  or  suits  in  their 
c  in  respect  of  debts  or  contracts  &c.  relative  to  their  moneys,  &c^  and  making,  en- 
ng  and  rescinding  contracts  &c. :  Also  auditors  who  should  examine  the  report,  to  be 
•  by  the  directors,  of  disbursements  and  receipts,  audit  the  accounts  from  which  the 
^Port  was  drawn,  and  inspect  the  vouchers  &c. 

The  Company  bad  two  cemeteries,  in  Middietex  and  Surrey.     The  duties  and  authority 
^thedirectora  extended  to  both. 

On  appeal  by  the  Company  against  a  poor-rate  on  one  of  the  cemeteries : 
Held,  that  they  were  not  entitled  to  deduct  from  the  rateable  value  under  tlie  Parochial 
^Mtssment  Act,  6&1  W,  4.  c  96,  f.  1.,  the  salaries  of  the  directors  and  auditors,  and  the 
Vipama  of  an  office,  in  Londoih  at  which  the  directors  transacted  the  Company's  business, 

YOL.  ZIY.  K.  8.  Q  Q 
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TphmMXiv.  other  buildiags,  uaed  ae  a  Cemetery^  and  ntoate  u 
iV^ttiiAeaif  in  the  said  pari8l^  on  the  8iim  of  480L  rateabl 


Tbt  Qoiui    valae,  the  Sesaions  redooed  that  amount  to  Zlll^  mM 
Th*  Inhabit-  ject  to  the  opinion  of  this  Court  on  the  following 
Sr.  Giles,  The  London  Cemetery   Compamf  is  incorporated 
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an  act  of  6  &  7  W.A.  (c.  czxxvL^  local  and  person^ 
public  (a)),  altered  and  amended  by  another  act, 
6  &  7  Vict.  {e.  zzxyL,  local  and  personal,  public  (&^ 
both  which  acts  were  to  form  part  of  this  case.    By    n 
Slst  and  52d  sections  of  the  above  act  of  6  &  7  W^ 
the  Company  was  authorized  to    raise  a  capitaL 
100,0007.,  to  be  divided  into  50002.  shares  of  202.  e^ 
And  by  the  act  of  6  &  7  Victoria  (js.  5.,  9.y  16.)  it    ^ 
empowered  to  raise,  by  creating  new  shares,  a  furti 
sum  of  45,000il ;  and,  upon  half  of  the  sums  so   a 
thorized  to  be  raised  by  the  sud  acts  being  paid  ^ 
to  borrow  the  further  sum  of  15,00021,  or  to  raise  ~tf 
same  or  any  part  thereof  by  creating  additional  shais 
The  Company  is  governed,  and  its  affairs  are  * 
ministered,  by  a  Board  of  Directors  (c),  two  an. 

(a)  "  For  establishing  cemeteries  for  the  Interment  of  the  dead,  w 
ward,  southward,  and  eastward  of  the  metropoli%  by  a  companj  ' 
called  *  The  London  Cemetery  Company.'  '*    Sect  1  makes  them 
poration,  with  power  **  to  purchase,  hold,  and  sell  lands  "  Ac.  Ibr  f 
of  the  undertaking. 

(6)  For  amending  the  former  act. 

(c)  The  directors  were  to  be  elected  periodically.    Stat  6  S 
c,  cizzvi.    r.  90.  appoints  certain  persons    as  the  first  dire« 
manage  the  affairs  of  the  said  Company."     Sect.  91  enacts:  *■ 
business  and  conoems  of  the  said  Company  shall  be  carried 
the  management  of  the  directors,   subject  to  the  control, 
directions  of  the  said  Company  to  be  made  at  any  genen 
general  meeting  as  aforesaid,  and  the  directors  for  the  tnn 
hare  the  custody  of  the  common  seal  of  the  said  Company,  i 
use  the  same  on  the  behalf  of  the  said  Company,  and  also  ' 
the  books,  deeds,  and  papers  belonging  to  the  said  Comj 
to  call  special  general  meetings  of  the  said  Company  for  ar 
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a  aeoretarj  and  office  clerk,  at  an  eBtablishment  Q*Mn»*«  ^^^^^ 

L  Jjmdan  for  the  general  buBiness  of  the  Company,  in  !_ 

Idjtion  to  a  Boperintendent,  chaplain,  and  the  neces-     ^^  Qou« 

Tl»  Inhibil- 

antsof 
St.  Oiua, 


m^r  think  propov  and  (subject  to  the  proTuioni  of  this  act)  to  Appoint 
>«    tinwi  and  places  of  holding  general  or  special  general  meetings,  and 
iftll  bare  fall  power  and  authoritj  to  do  all  acts  whaterer  which  the 
Jdi   Companj  ar«  by  this  act  authorixed  to  do  (except  as  hereinafter 
igpticned)  for  Um  management  and  direction  of  the  affiurs  of  the  said 
kMBDpaaj,  and  for  that  purpose  to  purchase  lands,  tenements,  and  here- 
itiUDcats,  for  the  purposes  of  this  act,  and  to  sell  lands,   tenements, 
nd  hveditamenta  hereby  authorized  to  be  sold,  and  to  appoint  and 
isplsee  all  ministers,  cnaplains,  clerks,   sextons,  officers,  and  servants 
•ff  tiie  Slid  Omipany,  (except  the  Treasurer "  &c.),  ''  and  to  allow  to 
odi  officen  and  senrants  such  stipends,  salaries,  gratuities,  or  recom- 
[fctsca,  and  take  such  security  from  them  or  any  of  them,  as  to  the  said 
livecton  shall  seem  proper,  and  upon  the  death,  resignation,  or  re- 
mo^  of  any  of  the  said  officers  or  senrants  from  time  to  time  to  appoint 
o^bcn  b  their  rcspectiTe  places,  and  also  to  make  contracts  and  bargains 
^>><>cliiiig  the  said  undertaking,  and  to  regulate  the  mode  of  interment  in 
^>^  iaid  cemeteries  respectiTely,  and  the  disposition  of  vaults,  catacombs, 
^"^  giaves,  and  of  the  sums  to  be  paid  for  the  purchase  of  the  exclusive 
'^S^  of  burial  or  interment  therein,  or  for  the  right  or  privilege  of  making 
<^eieeUng  vaults  and  graves,  and  of  the  sums  to  be  paid  for  single  inter- 
*•*'*■,  and  fcir  the  privilege  of  placing  monuments  or  tablets  in  the  said 
^^^>«l  or  cfaapeli,  or  in  any  other  part  of  the  said  cemeteries  respectively, 
'^Q  shall  have  power  to  direct  the  issuing,  receiving,  and  laying  out,  sale 
"^  ^iaposal  of  the  moneys  of  the  said  Company,  and  all  the  other  dealings 
^''^  Company,  and  to  superintend,  direct,  and  control  the  correspondence 
^^  itiode  of  keeping  the  accounts,  and  to  do  all  other  things  necessary 
by  them  proper  or  expedient  for  carrying  on  the  business  and 
of  the  said  Company,  and  the  bringing  and  maintaining  any 
^^^^  or  actions  at  law  or  suit  or  suits  in  equity  in  the  name  of  the  Com- 
^^y  tar  the  recovery  of  any  debt  or  debts  to  become  dae  to  the  said 
'^^*^pany  in  respect  of  any  such  sale  or  sales,  or  otherwise,  and  in  making, 
^K^t^dng^  and  rescinding,  compounding  and  compromising,  all  contracts 
^^  bargains  touching  or  in  anywise  concerning  the  same,  and  to  enforce, 
^^Ibrm,  and  execute  all  tlie  powers,  authorities,  privileges,  acts,  and  things 
^  V^tlatioii  to  the  said  Company,  and  to  bind  the  said  Company,  except 
**^  as  art  hereby  required  to  be  done  at  some  general  or  special  meeting 
^^sdd  Company;  and  the  directors  for  the  time  being  shall  have 
P^*V(r  to  ftame  rules  and  regulations,  and  to  prescribe  the  orders  and 
wtetioos,  for  carrying  on  the  business  and  concerns  of  the  said  Company, 
ttd  alter  and  vary  the  same  from  time  to  time  as  they  in  their  discretion 

QQ  2 
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VoiufM  xir.   gary  servants  at  each  of  the  Cemeteries  belonging  t: 

_...^_!??L_  the  said  Company. 

Th«  QuBxx        In  pursuance  of  the  power  and  authority  given  t 

The  Inhabit-    the  abovc  acts,  the  Company  have  purchased  lands  fc: 

St.  Gilxs,     and  have  established,  two  Cemeteries,  one  at  Highgt^ 

in  Middlesex^  and  the  other  at  Nunhead  HiU  in  t:: 

parish  of  Camberwell  in  Surrey ;  which  latter  is  K 

subject  of  the  present  case.     The  Cemetery  at  Nutih^ 

fthall  think  fit  ;'*  such  rulei  and  regulations  to  have  the  force  of  by-1.  ^ 
provided  thej  be  not  repugnant  to  this  Act,  &c. ;  "and  that  no  indivm^ 
proprietor  not  being  a  director  (except  as  hereinafter  provided)  shall  l 
a  right  to  anv  interference,  management,  direction,  or  control  in  or-  c 
the  business  or  concerns  of  the  Company,  or  the  capital  stock  or  eflf 
thereof.'* 

By  other  subsequent  clauses  tlie  directors  are  authorised  to  deLJ 
certificatesof  shares  to  proprietors;  to  make  calls;  to  cause  proper 
count  books  to  be  kept  by  persons  whom  tliey  shall  appoint ;  to  c^ 
yearly  accounts  to  be  made  up,  and  report  the  disbursements  and 
at  the  annual  general  meeting  of  the  Company ;  and  to  perform 
specified  duties. 

Sect.  104  prescribes  tlie  duties  of  the  auditors,  who  are  to  be 
riodically  elected,  as  follows.    **  That  the  auditors  of  the  said  Comp^^ 
shall  examine  the  report  of  the  receipts  and  disbursements  of  the  Cc^^ 
pany  to  be  prepared  by  the  directors  of  the  said  Company  previooilj^' 
the  holding  of  the  annual  general  meetings  of  the  said   Comptny 
hereinbefore  is  provided,  and  audit  the  accounts  from  which  such  rep^' 
shall  or  ought  to  have  been  drawn  ;  and  in  order  thereto  the  said  audita 
shall,  with  the  assistance  of  the  treasurer  and  clerks  and  other  oflicers  -^ 
the  said  Company,  inspect  and  examine  all  the  books,  papers,  a> 
vouchers  of  the  said  Company,  which  they  shall  think  necessary ;  a^ 
after  a  careful  examination  of  such  report  with  such  books  **  &c,  a^ 
correcting  or  altering  the  same  if  necessary,  such  auditors  shall,  previous 
to  the  day  on  which  such  annual  general  meeting  is  to  be  held  at  wh^ 
such  report  must  be  produced,  sign  their  names  at  the  foot  thereof^ 
testimony  of  their  approbation  of  tJie  same :  Provided  always,  that 
case  the  said  auditors  shall  in  the  exercise  of  their  discretion  tbinL 
fitting  or  necessary  to  make  any  observations  upon  any  part  of  ^ 
accounts  of  the  said  Company  produced  to  them,  or  shall  disapprove  o 
the  manner  in  which  such  accounts  are  kept,  they  shall  subjoin  suci 
observations  and  disapprobation  to  the  laid  report,  and  shall  ligo  tk 
lame." 
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inolbses  fifty  acres  of  land,  for  which  the  Company  paid  QueerCt  Betich. 

X  5^000/.    The  land  has  been  ornamentally  laid  out,  and * 

8iit>stantially  enclosed ;  and  on  it  the   Company  have     ^*  Quikk 
biult  catacombs  and  vaults,  two  chapels,  one  for  the  ser-    The  lohabit- 
"v^oc  of  the  Established  Church,  the  other  for  the  use  of     St.  Gilcm, 
X>u8enter8,  an  entrance  lodge,  and  a  dwelling  house 
xio^w  occupied  by  the  secretary  to  the  Company.     The 
tolal  e3cpenditure    in  the  purchase  of  the  land,  in- 
oloeores,  buildings  and  other  improvements  amounted 
to  65,000/. 

The  Cemetery  at  Highgaie  occupies  twenty  acres  of 

lsu[id,  which  has  been  laid  out  in  a  similar  manner  to 

thttt  at  NuTihead,  and  also  comprises  catacombs,  vaults, 

chapels,  a  lodge  and  dwelling.     The  total  expenditure 

for  the  land,  inclosures,  buildings  and  improvements 

amcmnts  to  65,000/. 

The  Nunhead  Cemetery  was  first  opened  for  use  in 

1843:  and  the  balance  or  surplus  of  the  revenue,  after 

JedoctiDg  all  the  expenses  at  the  Cemetery,  but  not 

incIodiDg  any  part  of  the  expenses  of  management  of 

^e  Company,  has  been  in  each  year  since  that  time 

(^>*utiing  fractions)  as  follows. 

1843  .  -  -  .  £   75 

1844  -  -  .  -      347 

1845  -  -  -  -      534 

1846  -  -  .  -      462 

1847  -  -  -  -      908 

^nt,  taking  into  account  the  expense  of  management 

^  the  Company,  and  dividing  it  equally  between  the 

Wo  Cemeteries  of  Highgate  and  Nunhead,  there  was, 

^  the  year  1843,  on  account  of  the  Nunhead  Cemetery, 

sloflsof  -  -  -  -  -  aS  504 
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ihe  Compaiiy  also  contains  charges  for  the  following  (htsen's  Senek. 

n  .  1850. 

e^cpenses  of  management. 

Office  expenditure. 

BmUamf  Dbecton  and  Auditon 

Secretary  ... 

Office  clerk         .  .  - 

Rent  of  office,  Bridge  StreHf  BladkfHan 
Repaiii,  paintiog  &c. 
Coeli,  gai^  poetage  and  petty  expenses  - 
Advertising         ... 
Printing  and  Stationery 
Lawehargep       ... 


TheQuaxir 

▼. 

ThelnhabiU 

£ 

«. 

d. 

ants  of 

sio 

0 

0 

Sr.  Gxutt, 

250 

0 

0 

CAlUtEWILL. 

106 

1 

0 

100 

0 

0 

SO 

0 

0 

84 

18 

5 

SI 

9 

6 

87 

4 

0 

13 

1 

1 

£91 2 

14 

0 

On  the  hearing  of  the  appeal,  the  appellants  con- 
^^i^ded  that  the  proper  mode  of  ascertaining  the  rate* 
wle  Taloe  of  the  Cemetery  was  bj  estimating  what  a 
^^^aat  ooald  afford  to  pay  as  rent  for  it,  he  being 
oUigod  to  carry  on  the  concern  in  the  same  way  as  the 
^^mpony  are  by  their  acts  of  parliament  compelled  to 
^ :  and  that,  in  order  to  arriye  at  such  rent,  there 
B>hoti]<I  be  deducted  from  the  gross  reyenue  of  the  Nuti" 
^^^d  Cemetery  (viz.  2636/.) :  1.  The  local  expenses  in- 
^uded  in  the  above  account,  viz.  1628/.  (a),  which  would 
^^ave  a  balance  of  90821    2.  Ten  per  cent,  on  2536/., 
tlxe  amount  of  the  gross  revenue,  for  tenant's  profits, 
^^^  253/:     3.  One  half  of  913/.,  the  amount  of  the 
E^eral  expenses  of  management,   including   the  re- 
operation to  the  directors  and  auditors,  as  appears 
m  the  account  above  given,  viz.  456il :  which  sums, 

£        $.    d, 

(a)  Expenditure         -  -  -  -    972     10    10 

Dedactioiii(antdyp.  576.)  -  -  -    654    11     10 

£1627      2      8 
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youme  xiF.  being  deducted,  would  leave  1992.  as  the  rateaUe  Ta&. 
]___  of  the  Nunhead  Cemetery. 


The  QoKEK   -     The  respondents  contended  that  the  profits  deri^ 

The  inhibiu    to  the  Company  were  not  the  sole  or  proper  test       ^ 

uiti  of 

St.  Giles,     the  rateable  value  of  the  Cemetery ;  but  the  true 

CaMBXAWXLI.  .  1  •    1      •  •     fl 

was  an  estimate  of  the  rent  at  which  it  might 


ably  be  expected  to  let  from  year  to  year  in     -C^^Tie 
manner  prescribed  by  the  Parochial  Assessment  A^^^, 
6  &  7  fF.4.  c,  96.     And  that  a  fair  and  usual  mode      of 
ascertaining  this  rent  was  by  a  per  centage  on  the 
lay  upon  the  land  and  improvements,  making  pro] 
reductions  for  the  repairs  and  maintenance  of  the 
perty ;  an  estimate  upon  which  principle  would  give  '^^ 
much  larger  sum  than  that  at  which  the  parish  hv^^'^ 
rated  the  Cemetery.     But,  if  the  revenue  were  to  Ic^ 
considered  as  a  proper  test  of  the  value,  they  contende^^ 


that  the  Company  were  not  entitled  to  deduct  the 

neral  expenses  of  the  management  of  the  Company ^^^^^ 

separate  from  the  expenses  of  the  Cemetery; 

property,  for  the  purpose  of  the  parochial 

ought  to  be  considered  as  in  the  hands  of  a  tenant  at     ^^^' 

reasonable  rent,  unincumbered  by  the  expenses  of  ' 

large  Joint  stock  company. 

The  Sessions  held  that  the  revenue  derived  by  ihc::^^ 
Company  from  the  Cemetery  was  the  proper  criterio:^E7 
of  its  rateable  value:  That,  in  ascertaining  what  M 
yearly  tenant  would  give  for  the  Cemetery,  lOt  per 
cent,  on  the  gross  receipts  was  a  proper  allowance  for 
the  tenant's  profits :  That  a  portion  of  the  general  ex* 
penses  of  the  management  of  the  Company,  including 
the  payments  to  the  directors  and  auditors  for  their 
services,  should  be  deducted ;  and  that  such  proportion 
of  the  total  amount  of  the  general  expenses  as  the  gross 
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revemie  of  the  Nunhead  Cemetery  bore  to  the  gross  re-  Queerd  Bench. 

venae  of  tlie  two  Cemeteries  should  be  deducted.  ' 

They  therefore  deducted  from  the  said 

sum  of     -  -  -  - 

lOL  per  cent,  on  the  gross  receipts^ 

2536^       - 
And  the  said  proportion  of  the  general 
expenses,  tiz.        ... 

Leaving  as  the  rateable  value  of  the 

JVioifcarf  Cemetery  -  -  -    £   377 

And  the  Sessions  ordered  the  rate  to  be  amended 
•ccoidingly,  by  reducing  the  sum  of  480/.,  on  which 
^e  Company  were  therein  assessed,  to  377/. ;  subject 
Nevertheless  to  the  opinion  of  this  Court 

Xf  the  Court  should  be  of  opinion  that  the  decision 

^f  the  Sessions  was  correct  in  all  the  above  particulars, 

^l^en  the  order  of  Sessions  was  to  be  confirmed,  and  the 

^te  amended  accordingly.    But,  if  the  Court  should  be 

^f  opinion  that  the  revenue  derived  by  the  Company 

^^B  not  the  proper  test  of  the  rateable  value  of  the 

^^^netery,  or  that,  in  estimating  the  rateable  value  by 

^'ich  test,  the  Company  were  not  entitled  to  deduct  any 

PordoQ  of  the  general  expenses  of  the  management  of 

^  Company,  separate  from  the  expenses  of  the  Ceme- 

^^1  or  that,  if  any  deduction  should  be  made  on  that 

'^ont,  it  should  not  include  the  allowances  to  the 

directors  and  auditors,  then  the  order  of  Sessions  was 

to  be  quashed,  and  the  rate  to  be  confirmed  or  amended 

in  8och  manner  as  the  Court  of  Queen's  Bench  might 

think  fit  to  direct. 

The  case  was  now  argued  (a). 


(a)  Before  PaUeton,  Coleridge  and  Wightmtm  Js. 
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Volume  XTK       Ourwy,  Bodkin  and  J.  Clerk,  in  uxvpgoxt  of  t^ 


1850. 


order  of  Sessions.    As  to  the  first  point  raised  at  SeK^ 
The  Qunv    ^qj^  .  ^^  criterion  of  rateable  valne  is,  by  staL  6  h^ 
The  inbaUt.    7  ^.  4.  c.  96.  8.  l.,  the  rent  at  which  the  property  ' 

ants  of  IT  r^  i 

Sr.  OuBs,     might  reasonably  be  expected  to  let  from  year  to  year. 
This  cannot  be  estimated  from  the  original  ontlay.  The 
true  question  is,  what  a  tenant  ooidd  give  by  the  year, 
with  a  prospect  of  reasonable  profit.    This  view  has 
been  taken,  before  and  since  the  statute,  in  leading 
cases  on  this  subject ;  as  Rex  v.  The  Trueiees  of  Ae 
Duke  of  Bridgewater  (a),  Rex  y.  Woking  (h\  in  which 
last  case  the  tenant's  profit  was  deemed  an  cfwentiali 
consideration,  and  Regina  v.  Oveneers  of  MUe  End  Olc^ 
Toum  {c)y  where  the  Court  said :  ''  The  Company 
tend  that  the  division    should  be  accorcKng  to 
amount  of  fixed  capital  in  each  district.     But  the 
of  law,  laid  down  by  act  of  parliament,  for  ascertahii^r: 
the  rateable  value  of  any  subject,  refers  to  an 
of  the  rent  it  should  yield.     The  outlay  of  c^pL 
might  furnish  no  such  criterion;  since  it  may 
been  injudiciously  expended,  and  what  was  costly 
have  become  worthless  by  subsequent  changes."      Ze 
estimating  the  rent  which  a  tenant  would  pay  foK 
Waterloo  Bridge^  the  original  outlay  could  not  be  tafce0 
as  a  test. 

Secondly,  the  general  expenses,  and  among  them 
those  of  management,  might  be  allowed  as  a  deduction. 
The  judgment  of  the  Sessions  is  conclusive  as  to  their 
reasonableness,  imless  this  Court  think  they  ought  not 
to  be  allowed  at  all.    A  proportion  of  the  outlay  at 
the  London  office  must  be  set  against  the  revenue  of 

(a)  9  J9.  j-  C.  68.  (6)  4  ii  j-  JEl  4a 

(c)  10  d  B.  SOS.  818. 
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the  Hunhead  Cemetery.     IColeridge  J.    Could  that  be  Q««»'«  -»««*• 

claimed  in  the  case  of  a  proprietor  of  large  estates,  *___ 

who  kept  a  oentral  office  for  the  management;  like     "i^^"* 
the  Bedford  office  in  Londonf]     This  is  not  a  rimilar    ^^^^^ 
case.    Here  a  place  is  necessary  for  the  very  trans-      ^  Oilmm, 
acUon^  the  receiying  orders  and  other  dealings,  by 
irhich  the  profit  is  made.    Expenses  of  actually  con- 
dneting  the  business  were  considered  to  be  a  proper 
deduction  in  Beyina  y.  The  Grand  Junction  Railway 
Compatijf(a)i  and  they  were  allowed  by  the  parish 
offioersi  and  not  afterwards  disallowed,  in  Regina  y.  The 
Great  WeeUm  RaHway  Company  (i).    [Patteson  J.    It 
is  ycrjr  difficult  to  see  how  the  directors'  and  auditors' 
ttpeDsee  could  be  part  of  the  tenant's  outgoings  if  the 
property  were  let(c).]     The  answer  is  giyen  by  the 
judgment  of  this  Court  in  Regina  y.  The  Grand  Junc^ 
Ant  Bailway  Company  (d) :  *^  Though  the  supposition 
of  a  tenancy  is  to  be  made,  yet  what  the  incidents  of 
the  tenancy  must  be  as  to  actual  terms  and  allowances 
Kuut  be  determined,  for  the  purpose  of  fixing  the 
UQoant  of  the  rate,  by  the  actual  state  of  things ;  for 
^us  supposition  of  a  tenancy  is  only  a  mode  of  ascer- 
^*uung  the  existing  value  of  the  occupation  to  the 
^xistiiig  occupier."    Directors  and  auditors  are  neces- 
^  bat  carrying  on  this  business ;  and  their  exertions 
ind  influence  assist  the  working  and  increase  the  re- 
ceipts.   [Patieson  J.     If  you  suppose  the  property  let 
to  a  tenant,  directors  and  auditors  are  out  of  the  ques- 
tm]    The  Company's  Acts  do  not  contemplate  any 
letting.  .  Begard  must  be  had  to  the  actual  situation  of 

(a)  4  Q.B.  IS.  41,  48.  (6)  6  Q.B.  179.  18S. 

(c)  8m  B^jbia  ▼.  Oveneen  ofMiile  End  Old  Toum,  10  d  B,  208.  Sll. 

(d)  4  Q.  B.  43. 
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Volume  xir.    the  property  under  stat  6  &  7  TF.4.  e.  czzxvL   &3 
'        several  enactments  of  that  statute,  the  Company  mt 


TheQuixN     have  directors  and  auditore.     \Wightman3.    You 
The  Inhabit-    that  Under  the  statute  there  can  be  but  one  kind 

ante  of 

St.  Oilis,  tenancy,  and  these  expenses  must  be  incident  to  it 
That  is  so.  \Patteson  J.  There  is  great  difficulty 
applying  the  criterion  of  value  to  a  tenant  in  a  case  lil 
this.  Great  part  of  the  iacome  arises  from  sale  of 
combs :  a  tenant  could  not  make  profit  by  selling 
land.  Coleridge  J.  referred  to  Regina  v.  St  Mm 
Abbofsy  Kensington  (a).]  There  appears  some  anomaLC^j 
in  reckoning  the  produce  from  sales  as  part  of  profit.=^^t8. 
But  this  question  is  not  raised  in  the  case.  [CU^L^ 
ridge  J.  Suppose  there  were  only  one  Cemetery,  HMZdk^ 
Nunheady  with  an  office  in  London;  which  would  T'  be 
like  the  case  of  docks  with  tf  counting  house  in  t- 
city.]  If  the  office  were  merely  for  the  business  of 
docks,  its  expenses  would  be  deducted.  If  two  thui^i'  rds 
of  the  expenses  were  attributable  to  the  docks,  t  ^^=mo 
thirds  would  be  deducted. 


Bovill  and  Corner ^  contri.    First :  It  has  been  {ox^nd 
convenient  in  the  case  of  gas -pipes,  and  in  other    io- 
stances  where  the  exact  value  of  the  occupation  could  tiat 
easily  be  ascertained,  to  take  a  per  centage  on  the  sum 
laid  out  in  improving  the  laud.     The  revenue,  deducting 
expenses,  would  not  be  a  correct  test  in  a  case,  for  in- 
stance,  where  30,000/.  had  been  hiA  out  on  sixty  acres 
of  ground,  but  in  the  particular  year  there  happened  to 
be  no  profit.     The  increased  value  must  be  considered. 
A  branch  railway  yielding  no  profit  has  been  held  liable 
to  rate  ;     Regina  v.  The  Great  Western  Railway  Qnn* 

(a)  12  jf,  {;  E,  8S4.     See  Bex  ▼.  Aiiwood,  6  B.  j[  C.  377.  882. 
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^my(a).     [Patteson  J.  According  to  your  argument,  Qyeen'i  Bench. 

if  ft  person  having  sixty  acres  of  land  were  to  spend ' 

6O^000JL  upon  it  in  absurdities  which  produced  nothing.  The  Qunw 

he  would  be  rateable  in  proportion  to  the  outlay.1     An  The  inbabiu 

.  -^  ants  of 

approximation  must  be  made.     \Wightman  J.     You      Sr,  Gilxs, 

need  not  argue  this  point  so  much  at  large.     Both  sides 

agree  that  there  is  an  annual  value ;  and  the  difference 

of  estimate  is  only  the  excess  of  480/.  over  377/.] 

Although  there  were  no  revenue,  the  property  would 

be    rateable  to  some  amount:    therefore  the  outlay 

upon  it  must  be  an  element  in  the  calculation.     [Co/e- 

ridgtj.    Would  a  tenant  look  at  all  to  the  original 

oatlay  ?   He  must  guide  himself  by  the  annual  revenue.] 

That  is  an  equally  inaccurate  test.     Convenience  is  the 

snain  reason  for  adopting  either.     The   question  is, 

which  is  most  convenient. 

Then,  as  to  the  costs  of  management.  Expenses  of 
Erection  and  management  were  deducted  in  Regina  v. 
7%€  Grand  Junction  Railway  Company  (b)  and  Regina 
T«  The  Great  fVestem  Railway  Company  (a),  but  with- 
out discussion  in  either  case.  On  the  other  hand,  no 
BQch  deduction  appears  to  have  been  made  in  favour  of 
^he  General  Cemetery  Company  in  Regina  v.  Sl  Mary 
^iMs^  Kensingt<m(cy  In  Regina  v.  Overseers  of  Mile-' 
^idOId  Tawn{d)  the  point  was  not  argued.  And, 
^pnndple,  there  is  no  ground  for  making  this  al- 
lowance. Every  expense  connected  with  the  Cemetery 
ftidf  is  already  deducted.  The  keeping  of  an  office  is 
an  eipeiiaive  mode  of  management  which  the  Company 

(0  6  Q,B.  179. 

(I)  4  Q.  p.  18.  Page  S4.,  note  (a),  and  p.  31.,  and  note  (a)  ibid.,  were 
iiKfffed  ti^ 
(e)  18  J.  |r  S.  824.  887.  (d)  10  Q.  B.  208.     See  p.  811. 
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roium§  XIV.  adopt  for  their  convenience.    The  bumnesa  < 

*___  or  a  colliery  may  be  carried  on  at  an  office  i 

The  QoBxif  Qj  Newcastle,  where  the  agency  is  like  thai 

The  Inhabit-  managing  the  estate  of  an  ordinary  landed  p 

St.  QtutM,  but  the  mine  or  the  colliery  is  not  therefore 

CAMMftWXLLi 

at  a  less  sum  for  the  purpose  of  rating.  A  bx 
not  rated  at  less  because  the  owner  keeps 
And  the  offices  in  question  here  are  not 
managing  the  Cemetery,  but  for  carrying  o 
temal  affiurs  of  the  Company,  including  t 
shares,  and  other  matters,  which  have  no  < 
with  the  actual  use  of  the  land.  Auditors  i 
place  if  the  Company  be  looked  upon  as  tens 
pying  at  a  given  rent.  The  directors  do  not  m 
Cemetery  itself ;  that  business  is  under  distinc 
the  directors  look  after  their  o?ni  interests  am 
the  Company,  and  perhaps,  by  so  doing,  increasi 
able  value  of  the  property,  as  an  individual  1 
might:  but  that  is  not  a  ground  for  dimini 
assessment  in  either  case.  Berides,  an  allowa: 
per  cent,  on  the  gross  receipts  is  made  in  th 
*^  tenant's  profits."  Such  an  allowance  is  usi 
ceded  even  when  the  landlord  himself  occupic 
supposition  that  the  person  farming  the  land  : 
to  a  remuneration  for  his  personal  skill,  ind 
intelligence  in  managing  the  estate.  That 
ation  the  directors,  as  members  of  the  < 
receive  here :  and  the  Company  deduct  also 
compensation  to  directors  as  such.  The  salai 
they  receive  are  in  fact  a  part  of  the  profits,  \ 
Company  distribute  in  this  manner  among  tl 
The  rateable  value  of  the  land  is  the  same  wl 
persons  receiving  salary  as  directors  be  mac 
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There  is  no  real  difficulty  in  rappocdng  this  property  <hiim*«  Stnek. 
occupied  by  tenants.    Every  lay  corporation  may  lease;  I_ 


4  (kum'$  Dig.  61.  tit  32,  Deed,  e.  6.  s.  29. ;  and  this     ^  ^^"^ 

power  is  also  incident  to  the  authority  vested  in  The    Th^lnhtbit- 

ZMdeH  Cemetery   Company   by  stat   6   &  7   ^.  4.      Sv.  Gilu, 

Cm  ozxzvL  «.  1.    '^  to  purchase,  hold  and  sell  lands 

&€.    As  to  the    sale  of  catacombs,  the  Company 

are  not  authorised  by  the  act  to  sell  the  catacombs 

themidvee^  but ''  the  exdunve  right  of  burial  *'  therein ; 

■eota.  10,  11  (a).     The  case,  in  this  respect,  is  like  Re* 

gma  T.  8L  Mary  Abbofs,  Kentington  (ft).    \Pattesan  J. 

The  Company  could  not,  under  the  act,  let  the  privilege 

of  grtnting  right  of  burial  in  catacombs ;  but  they  might 

eofoaitt  to  put  their  seal  to  their  tenant's  grants. 

Okrilge  J.  By  sect  91  the  directors  have  the  privilege 

tf  qppobting  a  dergyman :  this  could  not  be  granted 

tea  tenant] 

Cur*  ado.  tmlt 

Pattison  J.,  in  the  ensuing  vacation  {February 
^\  delivered  the  judgment  of  the  Court 

^  question  in  tbis  case  was  whether  the  assessment 
^  %  LandoH  Cemetery  Company  to  the  Poor  Bate 
^^  be  reduced  from  the  sum  of  480/.  to  3771,  being 
^Afirenceof  1032. 

Upon  the  argument,  much  discussion  took  place  with 

ieq)ect  to  many  of  the  items  of  charge  and  discharge  in 

Ae  acoount  upon  which  the  assessment  was  founded ; 

but  ultimately  the  question  turned  upon  the  propriety 

of  allowing  a  deduction  on  account  of  the  general  ex- 

(«)  It  it  not  thought  neccfliarj  to  set  out  these  clauses.     The  Utter 
pwa  a  fonn  of  grant 
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Volume  XIV.  penses  of  the  Company,  including  payments  to  the  di- 

*__  rectors  and  auditors. 

The  QaBXN        j^  ^^g  contended,  for  the  Company,  that  certain  cx- 

The  Inhabit-   penses  wcre  necessary  to  enable  them  to  carry  on  their 
St.  GiLis,     affairs  as  regulated  by  the  Act  of  parliament,  and  that 
Without  those  expenses  the  same  amount  of  revenue 
would  not  be  derivable  by  them  from  the  occupation  of 
the  land.     The  answer,  however,  which  was  given,  and 
to  which  we  assent,  was,  that  the  expenses  in  question 
were  quite  collateral  to  the  occupation  of  the  land,  and 
in  fact  had  nothing  to  do  with  it.    They  were  model 
of  expending  the  revenue  when  derived,  but  formed  no 
part  of  the  means  necessary  to  acquire  it.     The  pij- 
ment  of  salaries  to  directors,  auditors  and  secretaijii 
clearly  an  expenditure  of  profits  derived  from  the  hod 
for  the  general  benefit  and  purposes  of  the  Company  as 
such.     None  of  the  cases  cited  on  the  part  of  the  re* 
spondents  warrant  a  deduction  on  account  of  such  ex- 
penses ;  and,  as  we  are  of  opinion  that  they  ought  not 
to  be  allowed,  there  will  be  judgment  for  the  appeOiota 
that  the  assessment  be  restored  to  480iL ;  the  amount  of     | 
the  deduction  which  we  think  ought  not  to  be  alloired 
making  more  than  the  difference  between  4801  i0^ 
377/.,  the  amount  to  which  it  was  reduced  by  theoidc^ 
of  Sessions. 

Rate  to  be  increased  accordbgly(a). 

(a)  See  Uie  next  cait. 
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QueerCt  Bench, 

[1851.] 


The  following  case  was  decided  in  Hilary  term, 

1851. 

The  QuEBN  against  The    Southampton   Dock  J^^^^j^ 

Company.  ^^^^'^ 

CVS    appeal  by    The   Southampton    Dock    Company  2lV*F^^^^ 
flgunst  a  rate  for  the  relief  of  the  poor  of  the  ampton  Dock 

Company 

town&c  of  Southampton^  pursuant  to  an  act  &c.  (13  against  a  poor 
G.  3.  c.  50.  *^  for  better  regulating  the  poor,  and  re-  stated  for  the 

opinion  of  this 
Cnnt,  the  appellanta  claimed  deductions  from  the  amount  at  which  the  rateable  value  of 
tMr  property  was  assessed,  as  follows.  ( It  is  not  thought  necessary  to  state  the  first  head). 
8.  For  the  expenses  of  a  steam  tug»  alleged  by  them  to  be  part  of  their  moveable  plant, 
Vat bj  the  respondents  to  be  independent  of  the  dock  establishment.     The  Company  were 
uikoiiKd  by  their  local  Act,  6  &  7  fT.  4*  c.  xxix.y  to  build,  purchase  or  hire  steam  tugs 
for  fte  purpose  of  towing  vessels  into  or  out  of  the  docks  from  or  to  Southampton  Water 
&&>orany  part  of  the  BritiiA  Channel,  and  to  pay  the  expense  out  of  the  rates,  rents  and 
nnit  receitable  under  the  Act.     The  steam  tug  was  used  for  the  above  purpose,  and  was 
fiiud  by  the  case  to  be  an  useful  appendage  to  the  docks  and  advantageous  to  those 
Avipenting  them,  and  conducive  to  the  general  profit  of  the  concern,  though  not  indis- 
pcnibly  necessary,  as  other  steam-vessels  might  have  been   hired  and  employed,  but 
«itb  Icii  convenience  smd  advantage. 

Rdd,  that  the  deduction  was  allowable,  the  steam  tug  being  ancillary  to  the  dock 
mdirtakuig. 

3>  A  ** personal  remuneration**  to  directors  for  their  trouble,  expense  and  exercise  of 
■UU  and  judgment  in  managing  the  Company's  business,  independently  of  interest  (5/.  per 
<*^t.)  and  tenant's  profit  {iiO  per  cent).  The  directors,  sixteen  in  number,  being  pro- 
P"«Uhi  of  the  Company,  were  elected  periodically  under  the  Act,  and  were  to  have  the 
PB^I  management  and  controul  of  the  business  and  concerns  of  tlie  Company,  keep  and 
^  the  common  seal,  have  the  custody  of  books,  deeds,  &c.,  direct  investments  and  sales, 
'xl  the  calling  in  and  laying  out  of  moneys  &c.,  and  all  other  tiie  dealings  of  the  Com- 
P^t  call  mei^ngs,  superintend  correspondence  and  the  keeping  of  accounts,  ascertain 
^iividends  &c. ;  and,  by  a  separate  clause,  they  were  empowered  to  direct  and  employ  the 
^oHband  workmen,  regulate  the  use  of  the  docks  and  the  amount  of  rates,  rents,  &c., 
to  be  taken,  appoint  and  displace  bankers,  solicitors,  officers  and  workmen,  &c.,  and  fix 
tfadr  lalaries.  An  allowance  bad,  in  former  years,  been  made  to  the  directors  for  their  ser- 
*KCi,batit  had  recently  been  waived  by  them,  on  account  of  the  smallness  of  the  Company's 
difideods. 
Hdd,  an  allowable  deduction. 

1  Cranes,  steam  engines,  shears,  and  other  heavy  machinery,  attached  to  the  freehold 
andcsoeotial  to  the  business,  but  capable  of  being  detached  as  easily  and  with  as  little 
Injuiy  to  the  frceljold  as  other  fixtures  put  up  for  the  purposes  of  tlie  tenant's  trade  and 
nnially  valued  as  between  incoming  and  outgoing  tenant. 
Held,  not  an  allowable  deduction. 

5-  The  income  tax  which  a  tenant  would  have  to  pay  on  his  net  profits  after  payment  of 
ftjf  rent. 
H«ld,  not  an  allowable  deduction. 

TOL.  SIY.  N.  &  R  R 
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VohmeXiV.  pairing  the  highways  within  the  town  and  oonnty 

_  '■         *■'  the  town  of  Southampton  *')  made,  8th  January^  1841 

The  Queen  jjy  ^he  guardians  of  the  poor  within  the  said  town,  &c*  =^» 

Southampton  pursuant  to  the  Said  act,  and  to  another  act  &c.  (Pi 


CompsDy.      chial  assessment  act,  6  &  7  fF.  4.  c.  96.),  the 
ordered  and  adjudged : 

That  the  said  appellants  are  not  liable  to  be 
for  or  in  respect  of  the  respective  premises  which 
in  the  aforesaid  rate  and  assessment  respectively  d( 
scribed    as    '^  West    India    Company^s    Manufactory, 
<^  Ship  Building  Yard  and  Workshops,"  and  <^  Custoi 
House :  '*  and  that  the  said  rate  and   assessment 
amended  accordingly,  by  striking  out  and  expungii^rr^ 
such  respective  premises  from  the  assessment  made  c    in 
the  said    appellants:    and  that  the  rate  be  fhrtl^  _u 
amended  by  reducing  the  rateable  value  of  the 
occupied  by  the  s^d  appellants  to  37502^,  and  by 
duping  the  rate  on  the  said  appellants  in  respect  of  fBcmjh 
premises  to  156/.  5$, ;   subject  to  the  opinion  of  'tie 
Court  of  Queen's  Bench  on  the  case  after  set  for-tL 
And  the  sessions  awarded  &c  (costs  to  be  paid  by^  iv- 
spondents   to  appellants).      The  case  was  stated  u 
follows. 

By  a  rate  &c.  (described  as  above).  The  Southamptm 
Dock  Company  was  rated  in  the  entire  sum  of  407U* 
net  estimated  rental  or  rateable  value,  in  respect  of 
their  docks  and  various  buildings,  warehouses,  storeSy 
workshops,   shears,   steam  engines,  water-works,  nuh 
chinery,   yards   and   buildings  belonging  to  the  said 
Company.     The  Company  appealed  against  this  assess- 
ment at  the  next  April  Quarter  Sessions  for  the  town 
and  county  of  Southampton,  held  April  1849:  and  the 
Recorder  reduced  the  amount  of  the  rate  to  3750iL,  with 
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Ofita  to  the  appellants^  subject  to  the  following  ease  for  Q«c«i*«  Smck. 

he  opinion  of  the  Court  of  Queen's  Bench.  ^        '-J 

The  Southampton  Doch  Company  was  incorporated  TSmQuuv 

y  Stat.  6  &  7  ^  4.  c.  zxix.  (a)  amended  by  stats.  1  &  2  SouniAifRoir 

^iet  c  IxiL,  6  &  7  Vict  c.  Ixy.,  and  8  &  9  Viet.  c.  CompMiy. 


auL  (all  local  and  personal^  public) :  and,  under  the 
KTOTiaions  and  restrictions  of  these  statutes  (b)^  the 
iiSompany  proceeded  to  make  the  docks  and  premises 
ndiided  in  the  rate,  and  to  take  toU,  &c.,  and  the 
wisinsos  of  the  docks  is  now  carried  on  under  those 
Acts. 

In  the  assessment  on  the  Company,  certain  parts  of 

the  aboye  premises,  belonging  to  the  Company,  but  ex- 

dunyely  used  and  occupied  by  other  persons,  were  in- 

doded;  and  as  to  these  the  Sessions  adjudged  that  the 

IXnsk  Company  was  not  rateable  in  respect  of  them, 

hat  ouly  for  the  docks  and  other  premises  occupied  by 

the  Company.    The  following  are  the  particulars  of  the 

ptemises  so  used  and  occupied  by  other  persons  (that 

^  to  say):  The  Custom  House  with  the  appurtenances, 

l^Med  to  and  in  the  occupation  of  Her  Majesty's  Com- 

n^snoneni  of  Customs  at  the  rent  of  500/.  IO5. :   A 

Qia&iifactQry  rented  and  occupied  by  The  West  India 

^foU  Packet  Company  at  the  rent  of  440/. :   Sundry 

^oikakops  in  the  occupation  of  J.  White  at  the  annual 

i^  of  l&L    All  these  premises,  except  the  Custom 

HoQie,  are  within  the  general  outer  inclosure  of  the 

A)ek  Company's  premises.     The  Custom  House  itself 

18  built  on  the  land  taken  by  the  Dock  Company  under 

(m)  **  For  making  and  maintaining  a  dock  or  docks  at  Southampton,** 
(f)  Copiea  of  the  seTeral  local  acts  mentioned  in  the  case  were  to  be 
vArred  to  at  part  of  it 

BR  2 
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roiume  xir.  the  powers  of  one  of  the  above  mentioned  acts ;  hot  it 

rift'?!  T 

^        '-^  is  without  the  inclosure ;  The  Customs*  Watch  Hoaae 


The  QuiiK     jg  within  the  inclosure ;  and  both  are  let  at  an  entiir^ 
SonTMAMPTox   rent  to  the  Commissioners  of  Customs.    It  was  proyedl 

Dock  * 

Company,  that  the  Dock  Company  had  demanded  from  the  WcM 
India  Mail  Packet  Company  the  poor  rates  due  in  ine- 
spect  of  that  portion  of  the  dock  premises  so  oocaj&^&d 
by  them :  and  it  was  contended  by  the  respondents  HimMi 
the  Dock  Company  was  rateable  for  all  the  abo^ire 
premises ;  and  they  referred  to  the  following  dausea  cf 
Stat.  13  6.  3.  c.  50. 

Section  25,  after  reciting  that  ^'  divers  houses  "  '^  an 
let  out  in  separate  apartments  and  distinct  tenemenfi^ 
and  other  houses  are  let  ready  furnished  to  lodgers^  and 
divers  persons  have  let  tenements,  built  on  ground  ap- 
purtenant to  their  principal  dwellings  to  strangers  and 
others  unable  to  pay  "  rates,  or  improper  to  be  rated, 
^'  whereby  the  payment  of  the  said  rates  ^  &c  '^may  bjT 
some  of  them  be  evaded "  &c.,  provides  **  that  efeiy 
person,  whether  landlord  or  tenant,  who  shall  let  cot  his 
or  her  house  in  separate  apartments,  or  ready  fumisbed 
to  a  lodger  or  lodgers,  or  have  or  let  any  such  buildings 
as  aforesaid,  shall,  for  the  several  purposes  of  tiiis  act,  be 
deemed  and  taken  to  be  the  occupier  thereof;  and  neb 
landlord  or  landlords,  tenant  or  tenants,  or  any  o^ 
either  of  them,  at  the  discretion  of  the  said  Guar&n^^ 
may  be  rated  or  assessed  accordingly,  and  shall  b^ 
liable  and  subject  to  the  payment  of  the  sum  so  rated  o^ 
assessed."  And,  by  the  26th  section  of  the  same  ad^ 
the  goods  and  chattels  of  every  person  renting  or  oc- 
cupying any  such  separate  apartment  in  such  house,  or 
renting  or  occupying  any  such  ready  fumiabed  or  any 
such  tenements,  are  liable  to  be  distrained  for  payment 
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of  the  said  rate ;  and  the  amount  so  paid  or  levied  may  (lueen*$  Bench. 
be  deducted  out  of  the  next  rent  due  to  the  landlord  *•        '^ 

Afl  to  the  residue  of  the  property,  in  the  occupation      The  Qfszxn 

of  the  wpellants :  their  revenues  are  derived  under  the  SouTHAMrroir 

Duck 

provinoQS  of  their  acts  from  tonnage  dues,  rates  on  Company, 
exports  and  imports,  warehouse  and  wharfage  rents, 
pijments  for  using  graving  or  dry  docks,  and  tolls 
pud  by  passengers  landing  or  embarking  at  the  docks. 
All  these  payments  accrue  either  in  respect  of  the  use 
of  the  Company's  premises,  or  for  work  done  by  the 
Company's  servants  and  workmen  for  those  who  use 
them.  The  premises  and  business  carried  on  in  them 
ve  {£  sudi  a  nature  that  it  cannot  reasonably  be  ex- 
pected that  any  prudent  person  would  become  a  mere 
yearly  tenant  of  them. 

Both  parties  agreed  as  to  the  principle  of  rating : 
that  is  to  say,  that  the  net  annual  receipts  of  the 
Company  should  be  taken  without  allowing  interest  on 
the  original  outlay  in  forming  the  docks,  or  on  subse- 
loeat  loans  for  the  enlargement  or  completion  of  them : 
^  after  deducting  therefrom  interest  on  the  capital 
^teeesflary  for  carrying  on  the  business  of  the  Company, 
tenant's  profits,  taxes,  and  the  estimated  annual  ex- 
penses of  repairs  and  renovations,  that  the  residue  was 
^  rateable  value. 

The  difference  between  the  parties  arose  on  some  of 
^  items  of  disbursement  and  deduction  claimed  by 
the  appellants.  The  following  is  a  short  statement  of 
neeipts  and  deductions  as  allowed  by  the  Court. 

He  gross  receipts  for  the  year,  exclusive  of  the      £ 
lent  of  the  premises  rateable  separately        -  20,600 

during  the  same  year,  including 
BB  3 
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VohmeXiF.       expenses  of  ^  Steam  tug.  Direction,  In- 
^        *•*         surance.  Local  rates,  &c     -  -  -  U 

The  QuMX  

▼•  Net  receipts    £  1( 

SouTBAMnoir 

Dock 

Conpuiy* 

Further  deductions  claimed  and  allowed  were : 

Capital  necessary  for  carrying  on  the  Com- 
pany's business ;  —  that  is  to  say,  Moveable 
Plant  ....  £6,900 

Coals  in  store,  Materials,  and  Cash  ba- 
lance -  -  -  •  8,100 
Total  amount  Capital    £  15,000 

On  which  last  amount  the  Court  allowed  (under 
the  special  circumstances  of  the  case)  5  per 
cent,  interest,  and  20  per  cent  for  tenant's 
and  trade  profits     •  •  .  • 

Estimated  annual  expense  of  repair  and  reno- 
vation of  moveable  plant      -  -  - 

Estimated  annual  repair  and  renovation  of  fix- 
tures or  fixed  plant  described  hereafter 

Annual  repair  and  maintenance  of  the  freehold 
premises  occupied  by  the  Company,  exclusive 
of  the  above  fixtures  .  -  . 

Total  deductions    £ 


Net  rateable  value  in  the  hands  of  a  tenant        i 
To  which  last  amount  the  rate  was  reduced 

Court, 

The  respondents  objected  to  any  deduction  f 

bursements  in  respect  of  the  items  of  Steam-ti 

Direction. 
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Ab  to  the  steam  tug,  for  the  expoDaes  of  which  the  Qv^etCt  Bench. 
Coiirt  allowed  778i,  it  appeared  that  one  had  been  and      ^        '^ 


W9B  actually  in  use  by  the  Dock  Company  for  the  pur-  '^^  Qumr 
poses  of  the  docks ;  and  the  Company  are  empowered  SooTHAMFioif 
by  the  188th  section  of  the  Dock  Act  (a)  to  build  or  Company. 
proYide  out  of  the  income  of  the  Company  steam  tugs 
for  the  purpose  of  towing  any  yessels  into  or  out  of 
the  docks  from  or  to  Southampton  or  any  part  of  the 
British  ChanneL  The  steam  tug  offers  considerable  ad- 
▼Autages  to  those  who  use  the  docks,  and  may  be  fisdrly 
considered  as  an  useful  appendage  to  them,  and  conducive 
to  the  general  profits  of  the  concern.  It  was  not  indis- 
pensably necessary,  inasmuch  as  the  duty  might  have 
been  done  by  hiring  other  steam  boats  at  Southampton 
for  each  occasion,  but  at  less  advantage  and  convenience 
Doth  to  the  Company  and  the  public  using  the  docks. 
^^  value  of  such  a  tug  is  to  be  taken  at  2500/.,  and  is 
included  in  the  estimated  value  of  the  moveable  plant 

^einbefore  mentioned.     The  actual  receipts  or  earn- 

• 

^%8  of  it  for  the  year  are  included  in  the  above  state- 
i&ent  of  the  general  receipts  of  the  Company,  and 
Counted  to  616/. 
As  to  direction  (b).     This  was  a  sum  of  1000/.  here- 

(•)  Sut  6  &  7  IT.  4.  c.  zxix.  j.  188.  enacU :  "  That  it  shftll  be  law- 
'^  ^  the  idd  Company  and  they  are  hereby  authorised  to  build,  pur- 
*"^  or  hire  any  ateani  tugt  or  steam  boats  for  the  purpose  of  towing  any 
^^^i(b  or  ships  into  or  out  of  the  said  doclc  or  doclcs  from  or  to  South'- 
'^fhn  Water  or  the  RiTer  Itchen,  or  any  part  of  the  Briiish  Channel, 
*^  to  defhiy  the  expenses  of  building,  purchasing,  hiring,  repairing, 
mbtainiDg,  and  working  the  same  out  of  the  rates,  rents,  and  sums 
hncbj  authorised  to  be  received  and  taken. 

(I)  Stat.  6  &  7  IT.  4.  c.  xxix.  «.  67.  enacto :  *<  That  the  business  and  con- 
em  of  tb«  said  Company  shaU**  (after  their  first  general  meeting)  "be 
ankd  on  under  the  management  of  sixteen  directors,  to  be  chosen  from 
t&ne  to  time  from  amongst  the  proprietors  for  the  time  being  of  the  said 
CoBpeaj,  qmliScd  by  holding  fifteen  shares  or  upwards  each,  together 
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tofore  paid  to  the  directors^  under  the  Dock  Act,  ai 
personal  remuneration  for  mana^ng  the  business  of  tl&( 
Company*    The  dividends  of  the  Compaiiy  being  smal] 


with  the  director  (if  any)  to  be  Dominated  by  the  Council  of  the  boro«J^ 
of  Sotitkampton,  n%  hereinbefore  provided  ;  and  such  directors  shall 
the  general  management,  direction,  and  superintendence  and  control  oT 
business  and  concerns  of  the  said  Company,  and  the  custody  of  the 
mon  seal  of  the  said  Company,  with  power  to  use  the  same  on 
behalf,  and  also  the  custody  of  the  books  of  account,  and  other 
deeds,  and  papers,  and  shall  have  power  to  direct  the  in?estment,  calL^ 
in,  and  laying  out,  sale  and  disposal,  of  the  stocks,  effects^  funds,  mon^^ 
and  securities  of  the  Company,  and  all  other  the  dealings  of  the  Compa.^ 
and  to  call  and  appoint  the  times  and  places  of  holding  general  and  oL^ 
meetings  of  tlie  proprietors,  and  to  superintend,  direct,  and  control  "* 
correspondence  and  mode  of  keeping  the  accounts,  and  the  ascertainm^ 
of  dividends  and  the  profits  or  shares,  and  to  do  all  other  things 
or  deemed  by  them  proper  or  expedient  for  carrying  on  the  busii 
concerns  of  the  Company,  and  to  enforce,  perform  and  execute  all 
powers,  authorities,  privileges,  acts  and  things  in  relation  to  the  ^ 
Company,  and  to  bind  the  said  Company  as  if  the  same  were  done  by 
whole  Corporation,  except  such  as  are  hereby  required  to  be  donc^' 
some  general  or  special  meeting  of  the  said  Company;  and  that 
directors  for  the  time  being  shall  have  power  to  frame  rules  and  regm. 
tions  and  prescribe  the  orders  and  directions  for  carrying  on  the  bosix^ 
and  concerns  of  the  said  Company,  and  alter  and  vary  the  same  fV> 
time  to  time  as  they  in  their  discretion  shall  think  fit ;  and  all  such  riA 
and  regulations  shall  have  the  force  of  by  laws,  provided  the  same  be  u 
repugnant*'  to  this  Act,  &c.;  **  and  that  no  individual  proprietor  not  beim 
a  director,  except  as  hereinbefore  provided,  shall  have  aright  to  any  inter 
ference,  management,  direction,  or  control  in  or  over  the  business  tod 
concerns  of  the  said  Company,  or  the  capital  stock  or  effects  thereof." 
By  other  sections  the  powers  and  duties  are  specified  more  in  detail ;  anj 
Sect.  78  enacts:  •<  That  the  said  directors  shall  have  full  power  and 
authority  to  direct  and  employ  the  works  and  workmen,  and  regulate  tb( 
use  of  the  said  dock  or  docks,  and  the  amount  of  the  rates,  rents,  am 
sums  of  money  to  be  Uken  and  received  under  the  authority  of  this  Ad 
and  also  from  time  to  time  to  appoint  and  displace  the  banker  or  banker 
and  the  solicitor  or  solicitors  of  the  said  Company,  and  also  to  appoii 
the  secretary  of  the  said  Company,  and  all  such  managers,  ofliccr 
agents,  clerks,  collectors,  workmen,  and  servanU  as  the  said  directo 
sliall  think  proper,  and  to  allow  to  them  respectively,  and  also  to  ac 
director  or  directors  authorised  by  any  general  meeting  to  bold  any  oflSc 
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the  diieotors  bad  in  fact  waived  and  declined  to  receive  (huwd  Bench, 
any  remuneration  for  the  last  year  before  the  assess-      ^        '•* 
ment     The  item  was  allowed  by  the  Sessions  as  a  Q"*" 

reasonable  remuneration  for  the  personal  trouble  and   ^°^2^"^" 
expense,  and  for  the  exercise  of  the  skill  and  judgment,      CompaD^. 
of  a  supposed  lessee  of  the  Company  in  managing  the 
^SoitB  of  the  docks,  independently  of  the  profit  on 
capital  embarked  by  him. 

In  addition  to  the  deductions  allowed  by  the  Court, 
the  appellants  claimed  two  further  reductions.  They 
contended  that  certain  fixtures  or  fixed  plant,  consist- 
ing of  cranes^  steam  engines,  shears,  derricks,  dolphins 
And  other  like  ponderous  machinery,  attached  to  the 
freehold  and  essential  to  the  business  of  the  Company, 
^oold  be  taken  into  account  in  estimating  the  rent,  as 
fixtures  for  which  a  tenant  would  be  required  to  pay  on 
'^^king  poesesrion  of  the  premises  demised,  and  ought 
te  be  treated  as  personal  stock  in  the  nature  of  stock 
^A  trade,  and  part  of  the  capital  which  a  tenant  would 
have  to  invest  in  the  business:  that,  if  so  considered, 
VQch  fixtures  would  diminish  instead  of  increasing  the 

pWcc,  or  cmplojment  under  the  Company  as  aforesaid,  such  salaries, 

S^^iktuitiei,  and  recompenccs  as  to  the  said  directors  shali  seem  proper, 

'"^  shall  haTt  power  from  time  to  time  to  delegate  to  them  respectiTcly, 

*^  ttiij  instmmcnt  in  writing  or  otherwise,  such  powers  and  authorities  as 

^  nid  directors  may  deem  expedient,  and  to  Tary,  alter,  and  revoke  such 

P^'^en  and  authorities,  and  to  grant  and  delegate  others,  whentioevcr  and 

*^  often  as  tba  aaid  directors  may  think  proper,  and  shall  have  power  to 

'ispbce  or  remove  any  secretary,  managers,  officers,  agents,  clerks,  work- 

^^^  nd  servants,  either  as  occasion  shall  require  or  as  the  said  directors 

**  thdr  diicrttaon  shall  think  fit,  and  also  from  time  to  time,  if  deemed 

cipcdicBt,  to  appoint  other  persons  to  fill  vacancies  in  their  places  and 

«*iitiopi  respectively,  occasioned  by  such  displacement  or  removal  as 

ifewiiiJ,  or  by  death,  resignation,  or  otherwise :   Provided  nevertheless, 

that  it  shall  not  be  lawful  for  the  said  directors  to  fix  or  order  what 

fimiuMntioa  shall  be  allowed  to  the  directors  of  the  said  Company  for 

their  MTvieet  tm  directors.'* 
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yoiunu  xjv.   rateable  value  of  the  property  of  the  Company.      '^^ 
'•*     fair  value  of  the  fixtures,  if  purchased  by  an  incOMn0 


The  Qunv     tenant,  would  be  6450/. :  and  the  Sessions  find  as  a 
SouTBAxnoM   that  the  fixtures  in  question  were  attached  to  the  tia^^ 

0ock 

Compuiy.      hold,  but  are  capable  of  being  detached  from  the 

hold  as  easily  and  with  as  little  injury  to  it  as  oth< 
fixtures  put  up  for  the  purposes  of  the  trade  or  bumrn 
of  the  tenant,  and  usually  valued  as  between  incoming; 
and  outgomg  tenant.  .  If  these  fixtures  ought  to  b^ 
regarded  as  stock  in  trade  or  personal  stock»  then  th^ 
Appellants  are  entitled  to  the  same  deduction  in  respect"^ 
of  interest  and  tenant's  profits  as  on  the  sum  of  15,000i 
above  mentioned. 

The  appellants  farther  claimed  to  deduct  155iL 
annum  for  income  tax ;  and  they  claimed  this  rednctioi^E- 
not  in  respect  of  the  amount  of  tax  actually  paid  b^ 
them  as  owners  of  the  premises,  but  in  respect  of 
estimated  profit  or  income  of  the  supposed  tenant  of  tl 


Dock  Company ;  contending  that  the  tax  would  opera 
to  diminish  the  rent  which  the  tenant  would  agree 
pay.  The  Sessions  held  that  the  tax,  being  on  the  nei 
income  of  the  lessee  over  and  above  the  rent  paid  for 
the  premises  by  which  his  profits  are  earned^  could  not 
afiect  the  rent;  and  disallowed  the  deduction.  Th^ 
respondents  did  not  object  to  the  amount  of  this  deduc* 
tion,  if  allowed  at  all ;  and  no  point  was  raised  on  the 
effect  of  the  payment  of  the  tax  by  the  Company  under 
Schedule  (A.)  of  the  Income  Tax  (a). 

The  points  in  difference  between  the  partiesi,  sab* 
mitted  to  the  judgment  of  this  Court,  are  therefore  as 
follows. 

On  the  part  of  the  respondents : 

(a)  5  8l  6  Vict,  e.  S5.  f;  1.,  and  scfacdolt  (A.). 
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I  •  ISiftt  the  Dock  Company  was  properly  assessed  Quegn*i  Bench. 

for   the  premises  hereinbefore  described  as  occupied  by  L^      *J 

otber  parties.  ''^  ^■'"* 

2.  That  the  expenses  of  the  steam  tug  ought  not  to  floumAicnoir 
bmrvc  been  allowed.  Ompmj. 

3.  That  the  deduction  under  the  name  of  Direction 
oia^ht  not  to  have  been  allowed. 

On  the  part  of  the  appellants : 
X.  That  the  fixtures  or  fixed  plant  of  the  Company 
ms    abore  described  ought  to  have  been  considered  as 
csmpital  or  stock  in  trade. 

2.  That  the  Income  Tax  on  the  tenant's  income  or 
pv^ofit  ought  to  have  been  deducted. 

TIhe  ratcb  as  amended  by  the  Sessions,  is  to  be  raised 
farther  reducedj  amended,  confirmed,  or  referred 
to  the  Sessions,  as  this  Court  shall  think  fit. 


^The  ease  was  argued  in  last  MichaelmoM  term  (a),  on 

^    sole  calling  upon  the  prosecutors  (respondents)  to 

^«w  cause  why  the  order  of  Sessions  should  not  be 

^^laahed,  and  the  rate  further  amended  by  increasing  or 

further  reducing  the  rateable  value  of  the  premises  oc- 

^^ed  by  the  appellants,  and  the  rate  in  respect  thereof, 

to  Booh  sum  or  sums  as  the  Court  should  think  fit. 

M.  D.  Hm  and  Masuy  shewed  cause  (().  First : 
they  admitted,  as  to  the  premises  occupied  by  persons 
other  than  the  Company,  that  the  Custom  House,  being 

(«)  KaoemihtT  IStb,  1850.  Before  Lord  CampbtU  C.  X,  Coleridge, 
WlffUMMn  and  ErU  Jt. 

(i)  A  qoMtioii  was  made  which  party  ought  to  be  first  heard :  and 
tha  Court  ruled  that,  as,  by  the  form  of  this  rule,  the  respondents  were 
called  upon  to  shew  cause,  the  counsel  representing  them  should  begin, 
though  thty  did  not  support  the  order  of  Sessions, 


£98  Q.B.  [HILARY  TERM, 

FoiumsXJK  in  the  occupation^  virtually,  of  Her  Majesty,  coi 

^        *•*  hardly  be  considered  as  coming  within  stat.  13  G. 

The  QuBiv  ^  50  g  25.     As  to  the  other  premises,  they  left  the 

SooTHAMROK  ^0  thc  dccislou  of  the  Court  without  further  arra 

Dock  ^ 

Company,      and,  when  counsel  on  the  other  side  were  heard,  it 
considered  as  abandoned. 

Secondly :  the  Recorder  was  wrong  in  treating 
steam  tug  as  part  of  the  Company's  floating  capi 
The  use  of  it  is  merely  collateral  to  the  dock  establu 
ment.     The  question  is  just  the  same  as  if  the  d 
and  steam  tug  were  the  property  of  a  private  indi- 
vidual.    Such  a  person,  holding  the  docks,  might  ar 
the  same  time  carry  on  twenty  different  trades;  th^^ 
use  of  a  particular  apparatus  in  these  would  not,  b 
any  consequent  loss,  affect  the  rating  of  the  docks.  Thi 
case  expressly  finds  that  this  vessel  is  not  essential 
the  business  of  the   docks,  though  it  is  highly 
venient.     It  might  make  the  use  of  them  more  profit 
able ;  but  so  might  a  road,  or  any  facility  to  the  reso: 
of  carriers.     [Lord  Campbell  C.  J.   Suppose  the  case  o 
a  steam  tug  employed  on  a  canal.]     There  the 
itself,  the  land  rated,  is  used  by  means  of  the  steagm 
navigation.     If,  indeed,  the  Company  took  a  higher 
rate  of  toll  at  the  docks  in  consideration  of  carrying  by 
the  steam  tug,  the  case  might  be  different;  but  here 
the  "  earnings "  of  the  vessel  are  evidently  a  distinct 
matter.     [Lord  Campbell  C.  J.    It  is  found  to  be  an 
^^  useful  appendage  "  to  the  docks.]    That  does  not  alter 
the  real  view  of  the  case :  the  vessel  may  be  sent  to 
the  mouth  of  the  British  Channel.     The  question  is, 
whether  or  not  it  forms  part  of  the  dock  concern.    Sup- 
pose the  Company  employed  men  to  haul :  could  they, 
on  appeal  against  a  rate,  deduct  an  amount  by  which 


0 


XIV;  VICTORIA.]  599 

the    payment  of  such  men  might  exceed  the  earnings  Queen*t  Bench. 
brought  in?     An  analogous  question  arose  in      ^        *-' 


V.   The  Great  Western  Railway  Company  {a).     The  Qubm 

▼• 

heTe  the  Court  refused  to  allow  deductions  in  re-    SouTHAMwoir 

Dock 

of  branch  railways,  unprofitable  in  themselves.      Company. 


serving   merely  to  augment  the  traffic  on  the 
line;  and  it  was  asked  in  argument  (p.  194.): 
the  owner  of  a  pleasure  garden,  to  which  persons 
admitted    for    money,    kept   a   boat    to    bring 
ns  across  a  river  to  the  garden,  could  he  claim 
^Seduction  from  the  rate  upon  his  garden  for  the 
p^ns^  of  the  boat?"     [Lord  Campbell  C.  J.     Does 
^  Court  adopt  that  illustration  ?]     Another  is  given 
'i:he  judgment  (p.  206.) :  *^  If  the  lessee  of  a  coal  mine 
exe  to  open  roads  through  adjoining  lands  rented 
^^AXB.cler  a  separate  demise,  in  order  to  facilitate  the  access 
f   customers  to  the  mine  and  so  increase  its  profits,  the 
^^Kpeoae  of  such  roads  would  certainly  not  be  an  out- 
S^ing  to  be  allowed  for  by  the  overseers."     [Lord 
^^mpbeU  C.  J.    The  road  does  not  come  into  the  mine, 
^^  the  steam  tug  does  into  the  docks.]     It  comes  to  the 
pit*8  mouth*    [Lord  Campbell  C.  J.    The  surface  is  not 
''^^Qd*    Suppose  a  crane  were  erected  at  the  docks,  and 
^parate  charges  made  for  the  use  of  it.]     It  would  be 
^  a^mexation  to  the  realty,  and  rateable  with  the  docks 
^  the  principle  of  Rex  v.  St.  Nicholas^  Gloucester  (J). 
Ihe   steam  tug  is  independent  of  the  docks.     Others 
tmn  the  Company  might  work  it  for  the  same  purpose. 
[£r|p  J,    Do  you  allow  any  kind  of  moveable  plant  to 
b^  a  &ir  subject  of  deduction?]     A  carriage  on  the 
0SAaIl  railways  from  the  dock  side  to  the  warehouses 
liught  be  8o»  because  the  docks  could  not  be  worked 

r 

(ft)  6  Q.  ff.  179.  (6)  Cold.  268. 


i 
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^^^Jf^/'   without  it     [Erie  J.    Suppose  instead  of  a  tng  tb«^ 

were  a  hawser,  and  the  docks  were  so  constructed 

The  QuxiN    ^  jjjjjp  ^^j  ^^^  readUy  enter  them  but  by  help  of  it 

^^Dock~*   ^^^  ®^P  would  have  a  right  to  expect  that 
Compaoj.      dation ;  and  would  not  the  implement  be  a  part  of 

docks  for  the  purpose  of  assessment  P]    It  would  locally 
belong  to  the  premises,  and  so  might  be  brought  into 
the  assessment.     Questions  of  this  kind  may  depend  on 
the  circumstances  of  each  case;  the  difficnldee  wluch 
arise  press  upon  those  who  introduce  *'  moveable  plant** 
as  a  subject  of  estimate.     The  use  of  steam  tugs  is  not, 
regularly,  a  part  of  the  dock  business.     The  docks  re- 
maining the  same,  ten  tugs  might  be  required  instead 
of  one,  if  many  ships  were  arriving  at  the  same  time. 
[Lord  Campbell  C.  J.     The  rateable  value  would  in- 
crease in  proportion.]     Sect  188  enables  the  C<Mnpany 
to  build,  purchase  or  hire,  and  to  work,  steam  tugs,  ani 
to  defray  the  expenses  ^*  out  of  the  rates,  rents,  an^ 
sums  hereby  authorised  to  be  received  and  taken.*** 
That  must  be  out  of  the  profits,  after  the  deductions 
contemplated  by  the  Parochial  Assessment  Act,  6  & 
7  }F.  4.  c.  96.  8. 1.,  have  all  been  made.    [Erk  J.   The 
section  does  not  say  *^  out  of  the  profits.**    The  words 
imply  no  more  than  a  payment  out  of  receipts.     Lor^ 
Campbell  C.  J.    It  is  meant  that  the  whole  should  be 
productive  as  one  concern.] 

Thirdly :  the  allowance  to  directors  is  unwarranted. 
It  is  not  reasonable  that  a  member  of  the  Company 
should  receive  twenty  per  cent  for  tenant's  profits  (in 
addition  to  interest),  and  also  a  recompense  for  direo- 
tion.  A  tenant  in  the  ordinary  sense  would  carry  on 
his  affairs  without  such  help.  [Lord  Campbell  C.  J. 
If  he  did  hire  persons  to  do  the  duties  of  clerks,  which 
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these  direoton  perfonn,  would  not  he  be  entitled  to  a  Qumh^s  Bench. 
dedoctiony  as  for  the  pay  of  other  labourers?]      The       ^        '•* 
buflinees  they  do  is  that  for  which  the  tenant  claims  his     ^®  Quuv 
twenty  per  cent     [Lord  Campbell  C.  J.     If  he  would    Southamwok 
be  obliged  to  hire  persons  to  do  what  is  done  by  these      Compuij. 
du-ecstors,  it  would  be  a  deduction.]     The  directors  do 
perform  the  office  of  clerks ;  they  are  the  managers 
.  rulers  of  the  concern.     On  this  part  of  the  case 
Y*  St  Cfiles,  CamberweU  (a),  is  in  point. 
JB^ourthly:    The  appellants  are  not  entitled  to  the 
Ac^duotion  in  respect  of  fixtures.    These  are  not  found 
'the  case  to  be  tenant's  fixtures.    They  are  at  all 
»zits    something    which    the    tenant    has    annexed 
t;he  rateable  property,  and  which  makes  it  more 
'V'^klcaable,  and  fit  to  command  a  higher  rent.      The 
ought  not  to  be  lowered  in  respect  of  these,  but 
in  proportion  to  the  improved  value;    Rex  v. 
Granville  (Jb),  Bex.  v.  The  Birmingham  and  Staf* 
S^^'^dMre  Gas  Light  Company  (c),  Begina  v.  Guest  (d), 
^^ffika  V.    The  London  and  South   Western  Bailway 
^^^^npamf  (e).     The  rails  on  a  railway  are  removeable ; 
^t  while  annexed  to  it  they  contribute  to  the  rateable 
value, 

Fifthly:    the  clidm  in    respect  of   income  tax  is 
Sioonded,  not  upon  any  liability  of  the  Company  as 
ownersy  but  upon  the  supposition  of  a  tenancy,  and  the 
ttsomption  that  a  tenant  would  give  less  rent  for  the 
prc^wrty  on  account  of  his  being  liable  to  income  tax. 
The  argument  rests  entirely  on  a  passage  of  the  judg- 
ment in  Begina  v.  The  Great  Western  Bailway  Com- 

(a)  AnU,  p.  571.  (Jb)  9  B.  ^  C.  188. 

(c)  6J.^E.  6S4.  {d)  1  J,^  E.  951. 

(tf)  1  Q.  B.  5SS.  581. 
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Vohtnu  xir.   pany  (a).     The  Court  there  expressed  itself  doubtfttl^Bff ; 

Ir and  whether  or  not  the  payment  of  income  tax 

The  Qouif     i^gjj  made  under  circumstances  applicable  to  the 

^"  Dock'"*  posed  tenancy  in  the  present  case,  does  not  appear.         *^ 

.   Compttoy.      is  an  error  to  say  generally  that  the  income  tax  woc^^ 

operate  in  diminution  of  the  rents :  the  tax  comes  o^^"^ 
of  each  man's  clear  profits,  after  deduction  of  rent         ^ 
VrcU  as  the  other  necessary  parts  of  his  ex] 
To  hold  that  it  should  make  rent  less  would  be  thioi 
ing  the  tenant's  income  tax  upon  the  landlord. 

If  these  arguments  prevail,  the  Court  will  disallo 
all  the  deductions  claimed,  and  restore  the  rate  to  I 
original  amount 

Greenwood^  Saunders  and  fFise,  contriL     As  to 
second  point:  the  Company  is  empowered  by  static 
to  create  a  property  for  the  purposes  of  a  dock,  and. 


the  same  Act,  to  provide  steam  tugs  for  the  furtheraiMC^^^^^ 
of  those  purposes ;  the  expense  to  be  defirayed  out  ''^"^ 


the  receipts  of  the  dock :  at  least  no  other  fund  is  as- 
signed.   It  may,  therefore,  be  assumed  that  the  wotk 
by  steam  is  not  contemplated  as  a  distinct  trade :  and 
this  is  the  more  clear  as  the  expenses  of  it  have  ex- 
ceeded 700/.  in  a  year,  while  the  receipts  have  been 
only  616/.,  which  shews  that  the  work  is  profitable 
only  as  subservient  to  the  purposes  of  the  dock.     The 
steam  tug  is,  in  fact,  like  the  horses  and  waggons  kept 
upon  a  farm,  which  do  work  there,  and  assist  also  in 
carrying  the  produce  to  market ;  but  all  that  they  do  is 
contributory  to  the  object  of  making  up  the  rent.     The 
case  of  the  branch  railways,  alluded  to  on  the  other 

(a)  6  0.  A  179.  805. 
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Bide,  h  not  analogous :  they  are  themselves  a  subject  Qmeen^a  Bench. 

of  rate  where  they  lie,  and  not,  like  the  steam  vessel,  *-        '■* 

rcmovtd)le  to  the  place  where  the  assessment  is  laid.  T*'«  Qf  «ik 

These  tugs,  though  detached  from  the  shore,  are  not,  Sours- 

,  AMPfow  Dock 

practically,  different  from  the  long  ropes  by  which     Company. 
carriages  are  drawn  from  a  distance  on  the  Blackwall 
and   other  railways.     It  is  true  that  a  ship  is  not 
obliged  to  use  them,  but  may  wdt  for  the  two  or  three 
v^inda  which  would  carry  her  into  this  dock ;  but,  in 
KIce  manner,  a  ship  may  refuse  other  facilities  offered  by 
the  dock,  which  nevertheless  are  considered  in  an  as- 
'^ssment  as  part  of  the  apparatus,  and  come  within  the 
^l>«ervation  of  Lord  Denman  C.  J.  in  Regina  v.  The 
^^"^OLt  fFestem  Railway  Company  (a),  that  the  value  of 
the  occupation  must  be  sought  (in  the  case  of  a  rail- 
''^^Y^  **not  by  drily  considering  what  rent  would  be 
E>veii  for  so  many  miles  of  railway  as  happened  to  be 
^^    the  rating  parish,  apart  from  all  the  actually  co- 
^^isting  circumstances;  but  by  including  in  the  con- 
^^^eration  all  such  as  would  necessarily  attend  upon 
uie  occupation  under  the  demise,  and  influence  the 
^^iumt*s  mind  as  to  the  amount  of  rent  which  he  would 
give."     Rex  V.    The  Hull   Dock    Company  {b)  is   an 
Mtfaority  on  this  as  well  as  on  other  points  of  the 
present  case. 

Thirdly :  as  to  the  Direction.  But  for  the  decision 
sa  Begina  y.  St  Giles^  Camberwell  (c)^  the  case  on  this 
point  is  plain.  The  directors,  under  stat.  6  &  7  fT.  4. 
c;  xiix»,  fleets.  67 — 78,  have  more  various  powers  than 
were  given  in  that  case.  The  functions  are,  at  all 
eventflf  beyond  the  scope  of  an  ordinary  lessee.    Sup* 

(A)  6  Q.  S.  SOI.  (6)  3  ir.  ^  C.  516.  528. 

(c)  Anti,  p.  571* 

TOL.  XIT.  V.  8.  S  S 
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yoiume  xiK  posing  it  possible  that  this  property  could  be  tenanted, 

La851.]  ^ijg  lessee  could  only  give  a  general  attention  to  the 

^e  QuxKx  mant^ment  of  the  affiiirs,  and  see  that  proper  persons 

South-  ^^^^  engaged  to  do  the  special  duties  which  are  here 

;AMrTON  Dock  entrusted  to  the  directors.     The  directors  do  not  fill 

Company. 

the  place  analogous  to  that  of  a  tenant:  the  whole  ^ 
Company  are  the  tenants.  [^Coleridge  3.  Is  it  any-««^ 
thing  more  than  a  certain  number  of  the  occapier^^ 
managing  for  themselves  and  the  rest  ?  And  is  not  thw^^ 
trouble  repaid  out  of  the  twenty  per  cent  ?]  Supposin^^ 
the  number  of  proprietors  very  large ;  eight  thousan^,^ 
for  instance;  they  must  either  hire  persons,  not  pi 
prietors,  at  so  much  a  year  (if  their  Act  would  allc 
this),  to  do  the  particular  duties,  or  employ  so  many  4si 
their  body  for  that  purpose,  at  a  like  remunerationc:* 
which  is  the  same  thing,  in  a  pecuniary  view,  as  ii 
they  called  in  strangers.  [Lord  Campbell  C.  J. 
argument  is  that  any  personal  trouble  of  this  kind 
taken  by  proprietors  is  recompensed  by  the  twenty 
per  cent.]  This  is  a  particular  property,  existing  (mly 
by  the  local  act ;  and  the  peculiar  state  of  things 
under  it  must  be  looked  to.  The  directors  have  to  do 
every  duty  of  management  except  fixing  their  own 
remuneration.  The  Becorder  conceded  the  allowance, 
under  the  circumstances  of  the  case,  as  a  reasonable 
remuneration  for  ^*  personal  trouble  and  expense,"  and 
"  exercise  "  of  "  skill  and  judgment,"  **  independently 
of  the  profit  on  capital  embarked."  It  often  happens 
in  partnerships  that  a  partner  has  an  increased  share 
of  profits  for  his  personal  exertion.  Here  the  same 
increase  is  given  on  the  twenty  per  cent  In  Rex  v. 
The  Oxford  Canal  Company  (a)  it  was  expressly  held 

(a)  10  B.  §•  C.  16S.  176. 
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tittty  on  the  calculation  of  profit,   *^  the  expense  of  Queen's  Benek. 
collecting  the  tolls'*  must  be  allowed  to  the  tenant  _L_!r_« 
It  did  not   appear  in  Seffina  v.  St.  Giles,    Camber-    ""*•  f^"' 
»rf?  (fl),  that  the  directors  did  anything  towards  the       ^^^'Sock 
actual  earning  of  profits  on  the  estate  assessed.     That     Comply. 
'^as  the  case  of  a  joint  stock  company  for  carrying  on 
hpwiness  in  two  different  places :  it  required  a  general 
I'^aiiagement  and  superintendence  not  limited  to  one 
<^    tlie  other  cemetery.      [Lord    Campbell  C.  J.     I 
belie-ve  that  was  considered  in  the  judgment  of  the 
Court]    Here  the  direction  is  for  purposes  confined 
to  the  parish  where  the  rate  is  laid  (b). 

fourthly:  as  to  the  fixtures,  it  is  difficult  to  con- 

^^^d,  with  the  cases  referred  to  on  the  other  side ;  but 

™^  decisions  have  not  been  perfectly  uniform^  and  have 

™*Tied  on  circumstances  very  much  differing  in  the 

^^'^•pective  cases.   Bex  v.  TTie  Birmingham  and  Stafford- 

^^^e  Gas  Light  Company  (c)  appears  to  be  grounded 

^^'^  the  opinion  formed  by  the  Court  during  the  argu- 

^^^nt  in  Begina  y.  Guest  (d).    It  is  unreasonable  that, 

^  a  parish  where  personal  property  is  not  rated,  chat- 

^da  brought  upon  the  land  by  the  tenant  and  remove- 

^U  by  him  should  increase  the  rate  upon  such  land. 

Upon  this  principle,  a  person  who  has  taken  a  house 

with  expensive  fittings,  paying  for  these  at  his  entrance, 

miKt  be  rated  from  year  to  year  at  an  amount  much 

higher  than  his  rent,  the  price  of  the  fittings  being 

taken  as  so  much  rent  prepaid.    In  many  of  the  earlier 

cases  on  this  subject  it  does  not  appear  whether  or  not 


(a)  AnU,  p.  571. 

ib)  WUe  referred  here  to  Begina  t.  Overseen  of  MUe  End  Old  Town, 
to  Q.  B.  806. 
{c)  €jLt^  ^'^    See  p.  644.,  note  (a).  (</)  1  A,  9^  E.  951. 
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VoiufM  XIV.  personal   property  was  rated  in  the  parish.      [Lord 

^        '-*  Campbell  C.  J.    The  question  of  rating  perBonal  pro- 

The  QuicN  perty  was  never  suggested  in  these  cases.]     Fixtures 

9ouTK«  which  do  not  go  to  the  landlord  when  the  tenant  re« 

AMPFOK  Dock 

Companj.  moves  ought  not  to  be  considered  in  the  assessment 
[Lord  Campbell  C.  J.  Their  being  removeable  is 
often  matter  of  contract.  You  would  introdace  a  new 
boundary  which  would  raise  as  many  subtleties  as  the 
existing  rule.]  Fixtures  of  this  kind  may  be  considered 
as  part  of  the  '^  other  expenses^  if  any^  necessary  to 
maintain "  the  premises  *'  in  a  state  to  command  such 
rent,"  according  to  stat  6  &  7  fT.  4.  c.  96.  «•  1. 

Lastly :  as  to  the  income  tax,  the  judgment  of  this 
Court  in  Regina  v.  The  Great  Western  Railway  Ccm^ 
pany  (a)  is  in  point.  [Lord  Campbell  C.  3.  The  tax  is 
not  a  deduction,  but  a  general  charge  upon  the  Queen's 
subjects  who  have  150/.  a  year(i).]  It  is  an  outgoing, 
not  distinguishable  in  principle  from  the  poor  rate, 
which  has  been  allowed  as  a  deduction ;  Rexy.  The  Hull 
Dock  Company (c)^  Rex  y.  The  Oxford  Canal  Cam^ 
pany{d).  A  tenant,  in  estimating  the  rent  he  could 
afford  to  pay,  would  consider  the  income  tax  upon  pro* 
fits :  and  it  would  make  no  difference  to  him  whether 
the  sum  was  payable  to  a  parochial  or  a  government 
collector. 

Cur.  ode.  vult. 

Lord  Campbell  C.  J.,  in  Hilary  term  {January 
22d),  1851,  delivered  the  judgment  of  the  Court. 
1.  The  first  question  which  arose  in  this  case  was, 

(a)  6  Q.  J3.  179. 

(b)  See  Eex  t.  Mamet,  4  5.  J*  Ad.  61.  68,  9. 

(c)  3Ji.iC.  516.  (rf)  10  B.  i  C.  163.  173. 176. 
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whether  the  appellanta  were  liable  to  be  rated  to  the  ^  r'T^'^f '^'^*' 

rehef  of  the  poor  in  respect  of  certain  premises  of  which   . 

thej  are  the  owners  but  not  the  occupiers ;  viz.  The        *  Q"^*" 
Custom  House,  in  the  occupation  of  Her  Majesty's   ^^^^Dock 
Commisrioners  of  Customs,  at  the  rent  of  500Z.  10^.  a      Company. 
year;  a  manufactory  in  the  occupation  of  TTie   West 
India  Mail  Packet  Company  at  the  rate  of  440/.  a 
year;  and  several  workshops  in  the  occupation  of  J. 
White  at  the  rent  of  75/.  a  year.     The  liability  of  the 
appellantB  to  be  rated  for  these  premises  was  rested  on  a 
Icxsal  act  of  parliament,  13  G.  3.  c.  50.,  for  regulating 
the  poor  in  Southampton ;  which,  to  remedy  the  incon- 
Tenience  produced  by  persons  letting  small  tenements 
to  strangers  and  others  unable  to  pay  rates,  enacts  that 
every  person  who  shall  let  out  his  house  in  separate 
apartments  or  ready  furnished  to  lodgers,  or  shall  so  let 
tenements  built  on  ground  appurtenant  to  his  principal 
dwc^ing,  shall,  for  the  purposes  of  the  act,  be  deemed 
the  occupier  thereof.     We  are  clearly  of  opinion  that 
this  enactment  does  not  apply  to  any  of  these  premises, 
although  they  be  all  within  the  general  outer  inclosure 
of  the  Dock  Company  except  the  Custom  house,  which 
is  built  on  land  of  the  Company  at  a  considerable  dis- 
tance.    Indeed  the  point  was  not  seriously  pressed  by 
the  counsel  for  the  respondents ;  and  there  is  no  neces- 
nty  for  saying  more  upon  it. 

2.  But  they  strenuously  objected  to  the  deduction  of 
778iL  from  the  sum  on  which  the  assessment  was  to  be 
made,  for  the  expenses  of  the  steam  tug,  contending 
that  the  steam  tug  was  entirely  unconnected  with, 
or  at  least  collateral  to,  the  trade  of  keeping  the  docks ; 
that  the  Company  carried  on  two  trades ;  and  that  the 
Io08  npon  the  trade  of  steam  tug  keepers,  which  was 

88  3 
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VoiumeXir.  unconnected  with  the  property  liable  to  be 

^        *•*  could  not  be  allowed  as  a  deduction  from  the  profits  o^:^ 

The  QcKKM  ^jjQ  Jocks.    But  the  case  finds  that  the  Company,  beings^ 

South-  empowered  by  their  act  of  parliament  to  proyide  out  ^^ 

AicrroN  Dock  r  ^  *r  r 


Compaay.      their  incomc  steam  tugs  for  the  purpose  of  towing 

vessels  into  or  out  of  the  docks  from  or  to  Sauthan^^ 
tan  or  any  part  of  the  British  channel,  did  employ 
this  purpose  the  steam  tug  in  question,  which  *^  of 
considerable  advantages  to  those  who  use  the 
and  may  be  fairly  considered  as  an  Uiseful  append..^m| 
to "  the  docks,  ^*  and  conducive  to  the  general  prc^^fi 
of  the  concern,"  although  ^^it  was  not  indispenssa^bJ 
necessary,  inasmuch  as  the  duty  might  have  been  <3osd 
by  hiring  other  steam  boats  at  Southampton  for  etLi^ 
occasion,  but  at  less  advantage  and  convenience  botb     ^ 
the  Company  and  the  public  using  the  docks." 
think  that,  upon  this  statement,  the  steam  tug  mu8t 
taken  to  be  ancillary  to  the  docks,  and  part  of  the  floa^^' 
ing  capital  used  in  carrying  on  this  concern*     She  wa»«^ 
sometimes  employed  beyond  the  limits  of  the  docks  $0^ 
but  this  was  only  with  a  view  to  the  trafiic  carried  on^ 
in  unloading  and  loading  cargoes  within  the  docks.    It 
was  admitted  that,  if  ropes  fixed  to  a  block  in  the 
docks  had  been  run  out  far  beyond  the  limits  of  the 
docks,  and,  being  there  fastened  to  ships  about  to  enter, 
had  been  used  to  draw  them  to  the  wharf  where  they 
were  to  unload,  the  expense  of  these  ropes  would  be  a 
fair  deduction  from  the  profits  of  the  concern  in  esti- 
mating the  amount  of  the  assessment;  and  the  expense 
of  the  steam  tug  seems  to  us  to  rest  upon  the  same 
principle    The  account  is  credited  with  the  616il  earned 
by  her ;  and  her  receipts  might  have  exceeded  her  ex- 
pensecf,  thereby  augmenting  the  sum  to  be  assessed. 
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3b  We  entertained  considerable  doubt,  during  the   QueenUBenck. 

argamaaty  respecting  the  1000/.  under  the  head  of  !:_  ._^£_ 

Direction^  stated  to  be  "a  reasonable  remuneration  for     '^^  Qo««n 
the  personal  trouble  and  expense,  and  for  the  exercise        South- 

*  x-  '  AMPTov  Dock 

of  the  skill  and  judgment,  of  a  supposed  lessee  of  the      Comiiany. 
Company  in  managing  the  afBEurs  of  the  docks,  inde- 
pendently of  the  profit  on  capital  embarked  by  him.'' 
Vv^e  were  startled  by  such  an  allowance  for  what  might 
be  supposed  to  be  done  by  the  lessee  personally,  in  ad- 
dition to  5/.  per  cent,  interest  on  capital,  and  20/.  per 
cent,  for  tenant's  and  trade  profits,  although  the  Direc- 
tors of  the  Company  had  declined  to  receive  any  remu- 
iieration  for  the  last  year  before  the  assessment.     But 
we  hive  only  to  consider  whether,  in  point  of  law, 
there  ought  to  be  an  allowance  in  a  concern  of  this  sort 
for  management,  as  well  as  a  percentage  for  interest 
^  capital,  and  tenant's  profits.    The  reasonable  amount 
^  these  must  be  deemed  matter  of  fact,  which  the  Ses- 
8IOI18  have  determined :  and  the  question  for  us  is  the 
BiUKie  as  if  the  sum  put  down  for  management  had  been 
^2.  after  an  allowance  of  3Z.  per  cent,  on  capital,  and 
72.  per  cent,  for  tenant's  profits.     Now,  looking  to  the 
oataie  of  this  concern,  and  the  allowance  previously 
ttcdved  by  the  directors,  and  to  which  they  were  still 
entitled,  we  cannot  say  that  there  ought  not  to  have 
been  an  allowance  for  management,  which  might  be 
stated  as  a  reasonable  remuneration  to  the  lessee  of  the 
Company  in  the  terms  used  by  the  learned  Becorder. 
The  case  of  Regina  v.  SU  Gilesy  Camberwell{a\  was 
strongly  relied  upon  by  the  respondents :  but  there  two 
concerns  had  been  conjoined,  one  of  which  only  was  the 

(a)  Antd,p.571. 

s  s  4 
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Volume  xir.   subject  of  the  rate ;  and  an  allowance  was  daimed  in 

rift'?!  1 

^        '-^     spect  of  a  payment  made  to  the  Directors  for 
Sooth-  4^   ^jj^  fourth  question  arose    upon   a  deducti 

AMPTON  Dock  ^  * 

Company,      clfdmed  by  the  appellants,  which  was  disallowed.   Th 
contended  that  their  cranes,  steam-engines  and  o^ 
like  ponderous  machinery,  although  attached  to  t       ] 
freehold,  ought  to  be  treated  as  stock  in  tfade  and 


of  the  capital  which  a  tenant  would  have  to  invest 
the  business,  so  as  to  diminish  instead  of  increasing 
rateable  value  of  the  property  of  the  Company. 
Sessions  did  find  as  a  fact  that  these  fixtures,  wo: 
6450/!.  to  an  incoming  tenant,  although  attached  to  -^M 
freehold,  are  capable  of  being  detached  from  the  fir^*^ 
hold  as  easily  and  with  as  little  injury  to  it  pis  ot&<^^ 
fixtures  put  up  for  the  purposes  of  the  trad(B  of 
tenant  and  usually  valued  as  between  incoming 
outgoing  tenant.     But  this  is  a  rate  upon  bipldings  tC^ 
which  machinery  is  attached  for  the  purposef  of  trade; 
and  it  has  been  solemnly  decided  that  such  real  pro* 
perty  ought  to  be  assessed  according  to  its  eusting 
value  as  combined  with  the  machinery,  without  con- 
sidering whether  the  machinery  be  real  or  personal  pro- 
perty,  or  whether  it  be  liable  or  not  to  distress  or 
seizure  under  a  fieri  facias,[or  whether  it  would  go  to  the 
heir  or  executor,  or,  at  the  expiration  of  a  lease,  to  the 
landlord  or  tenant ;  Rex  v.  Tht  Birmingham  and  Staf^ 
fordshire  Gas  Light  Company  (a),  Regina  v.  Guest  (by 
In  this  last  case  all  the  arguments  pressed  upon  us  to 
shew  that  such  fixtures  are  stock  in  trade  and  not  to  be 
taken  into  account  in  a  rate  on  the  realty  were  urged, 

(a)  6  jt,^E,  634.  •  (6)  7  A.  f  S.  951. 
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but  urged  in  vain.    It  is  of  the  greatest  importance  ^««f»'*  ^*"f**^ 
that  a  rule  upon  such  a  subject,  which  has  been  laid 

down  and  acted  upon,  should  be  adhered  to:  and  we  ^*  Qoiw* 
see  no  reason  why  this  rule  should  be  now  disturbed.  South- 

^  AMFTON  Dock 

5.  On  the  last  point  no  reasonable  doubt  can  be      Company, 
entertained ;  the  appellants  claiming  a  deduction  of  155/. 
for  income  tax  in  respect  of  the  estimated  profit  of  the 
tenant  to'  whom  the  docks  might  be  let.     This  is  not  a 
tax  upon  the  subject  matter  rated,  which  the  tenant  as 
such  would  be  obliged  to  pay,  but  upon  the  net  in- 
come of  the  tenant  after  paying  the  rent  of  the  premises 
by  which  his  profits  are  earned.     The  cases  cited  apply 
to  local  taxes  which  affect  the  subject  matter  rated  and 
operate  directly  in  diminution  of  the  rent. 

For  these  reasons  we  are  of  opinion  that  the  learned 
Iteoorder  of  Southampton  rightly  disposed  of  all  the 
questions  brought  before  him,  and  that  the  order  of 
Sessions  should  be  affirmed. 

Order  of  Sessions  afiirmed  (a). 

(•)  8m  Begum  t.  XaM,  1  E.^B.  121. ;  Begina  y.  Mormany  I  E.  4^ 
^  iSOi  For  a  dedsioii  as  to  costf ,  in  the  case  reported  in  the  text,  see 
ISlhlfay,  1851,  post. 


Tie  Queen  against  The  Inhabitants  of  Basing-  fj^^^^\g^i^ 

STOKE. 

ON  'appeal  against  an  order  of  two  justices  for  re-  Examinations 
before  two 

moving  Stephen  Oliver,  and  his  wife  and  child^  from  justices  remov- 
tbe  parish  of  Basingstoke  in  Hampshire,  to  the  parish  of  from  parish  b. 

to  parish  W, 
shewed  that  the  pauper  was  a  bastard  bom,  before  1834,  in  a  third*  parish,  C. ;  that 
his  mother  was  at  the  time  of  his  birth  settled  in  W, ;  that  before  her  confinement  the 
tfigracars  of  C.  told  her  that  she  should  not  stay  there  unless  a  certificate  from  parish  W, 
was  obtained ;  that  after  this  the  overseer  of  W,  took  her  to  affiliate  the  child,  and  gave  her 
relief  whilst  she  remained  in  C;  and  that  parish  fr.,for  six  years,  supported  the  pauper 
in  C»  after  the  mother  had  left  C     On  appeal  against  the  order  of  removal,  the  Sessions 


612  Q-  B.  HILARY  TERM, 

Volume  XIV.    fFootton  St  Lawrence  in  the  same  cpunty,  the 
^^^^*       (28th  June,  1848)  quashed  the  order,  subject  to 


The  QoEEjf  opinion  of  this  Court  on  the  following  case.     The 

The  Inhabit-  minations,  SO  far  as  they  are  material,  were  as  follows 

ants  of  ,  ,_ 

Basimgitokk.        Harriet   Sheppard  said :    ^^  My   maiden  name  w 

^  ^  Harriet  Oliver.      The  said  Stephen   Oliver,  now 

stopped  the  ' 

case,  on  tiie  gent  and  last  examined,   is  my  son,  and  was 

ground  that  the 

examinations  ft  bsstard,  in  the  parish  of   Church  Oakley,  in 

disclosed  a  pri-  «    ^       ,  i  • 

ni&  facie  birth  couuty  01  Southampton,  thirty  years  ago  come  n 

c,  and  that  no  October.    In  or  about  the  year  1815,  about  a  mo 

rrioTww"'  before  Old  Michaelmas  day,  being  then  an 

produced,  nor  p^rgon  not  haviui;  child  or  children,  I  was  hired  by 

any  evidence  i:  o  ^  ^ 

given  that  such  jy^  Budd,  of  the  parish  of  Wootton  St.  Lawrence  in     -fc^  ie 

certificate  was 

lost  said  county  of  Southampton,  farmer,  to  serve  him      j^or 

the  conduct  of  a  year  from  the  then  next  following  Old  Michael^^r^as 

the  overseers  ,  j  j  i  i      i  •  •         x  j  'j 

of  ir,  was  day  ;  and  under  such  yearly  hiring  1  served  my   s^^wd 

^mirsion**by"  niastcr  for   one  whole  year  from  the  last  mentiom^  -«J 

that  parish  tiiat  qjj  Michaelmos  day,  until  the  then  next  following  C^^^ 

there  existed  •''  ° 

suchaccrtifi-  Michaelmas  day.     I  resided  during  the  whole  of  tET--^® 

catc  as  was  ^  ^        ^    "  ^  ^  "  j 

required  to  said  scrvicc  in  the  said  parish  of  Wootton  St  L. :  an  -^ 

settle  the  pau- 
per in  JK:  for  from  the  time  of  my  said  hiring  until  the  end  ofm] 

that  an  admis-  •i*t*i  'i  > 

sionofthe  8&id  scrvice   1  contmucd  an    unmarried   person,  not 

written  in-  having  child  or  children.     About  two  years  after  my 

"art^to  V'^  *  said  service  I  became  pregnant  with  the  said  Stephen 

cause  super-  Oliver,  and  went  to  reside  >vith  my  mother  Ann  OUver. 

sedes  tlie  neccs* 

aity  of  produc  now  prcscnt,  in  the  said  parish  of  Church  Oakley  ;  but, 

ing  or  account- 
ing for  such  shortly  before  my  confinement,  the  overseers  of  Church 

equally     '  Oakley  aforesaid  came  to  me,  and  said  I  should  not 

Tdmis^onbe  ^^^7   ^^   ^^^^^  parish  to  be  coufincd,    and  that    they 

w  toU"in7e^  ^^^^  ^*^®  ^^  removed  to  the  parish  of  Wootton  St  L. 

from  acts.  directly,  unless  the  overseers  of  that  parish  granted  a 

certificate  to  hold  the  said  parish  of  Church   Oakley 
harmless  in  respect  of  myself  and  my  child.     A  certi- 
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M  I  believe,  was  then  granted  by  the  said  parish  Qwe^i'i  Bench. 
af    fFoottan  St.  L.    I  was  often  told,  and  I  always 
ux&derstood,  that  such  certificate  was  granted.    I  con-     ^®  Qu««k 
tixmued  to  reode  with  my  mother  in  the  said  parish  of    ^*«  ibbabit- 

^  ^  ^  ants  of 

Ch-urcli  Oahley:  and  my  said  child  was  bom  there,  as    Basinostokk. 

bofore  mentioned.    About  two  months  after  the  birth 

oF  xny  said  child,  I  went  abroad,  and  left  it  in  the  care 

of  my  said  mother.    When  it  was  born  I  received  2L 

fkx>m  Mr.  W.  Budd,  one  of  the  parish  officers  of  Wootton 

Stm   L*  aforesaid,  as  relief  for  myself  and  child :  this 

sum  was  paid  for  us  to  my  s^d  mother.    Before  my 

said  confinement  I  was  taken  to  MaUtranger  by  the 

aaid  W.  Budd,  and  sworn  as  to  the  father  of  my  said 

c^hild.'' 

G3ie  examination  of  Ann  Oliver  was  as  follows: 
*<  X  am  the  mother  of  the  said  Harriet  Sheppard  last 
ftigfttnined.    At  the  time  of  her  confinement,  as  men- 
tioned by  her,  she  was  residing  with  me  in  Church 
OitUty  aforesaid;  and  I  well  remember  that  shortly 
before  her  confinement  the  parish  officers  of  Church 
OoUejf  aforesaid  interfered  and  refused  to  let  her  stay 
^thme,  or  in  their  parish,  unless  she  and  her  child 
Were  certified  from  the  said  parish  of  Wootton  St.  L. 
I  believe  such  certificate  was  granted,  as  she  was  al- 
lowed afterwards  to  stay  with  me.     >Vlien  my  said 
daogfater  was  brought  to  bed  I  received  40«.,  as  relief 
for  herself  and  her  child,  from  Mr.  Budd,  the  overseer 
of  Wootton  St.  L.  aforesaid :  and  from  the  time  of  the 
birth  of  her  said  child,  for  six  years  and  upwards,  I 
received  from  the  parish  officers  of  Wootton  St.  L. 
aforesaid,  for  the  said  child  whilst  he  was  residing,  to 
the  knowledge  of  the  said  parish  of  Wootton  St.  Z.,  in 
the  parish  of  Church  Oakley  aforesaid,  regular  weekly 
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Foiumg  XJVm   relief  in  money^  namely,  the  sum  of  ls»  6dl,  per  wee^ 
*        for  his  maintenance  and  bringing  up." 


The  Ouixii         The  grounds  of  appeal  relied  upon  were: 

v» 

Thelnhabiu        2.  That  the  said  order  and  examinations  do  nc^^ 

ants  of 

Baiinostokb.  shew  that  any  certificate  of  acknowledgment,  a»  ^a 
cording  to  the  statute  in  that  case  &c.,  that  the  sar, 
H,  Sheppardy  the  mother,  and  the  s(ud  Stephen  Olim 
were  settled  in  our  said  parish  of  JVoottan  St  L,, 
tliat  she  was  pregnant  with  child  of  the  said  basta...^— 
Stephen  Oliver,  or  that  any  legal  and  sufficient  e^ 
dence  of  the  said  supposed  certificate,  was  prodi 


before  the  justices   when  the  said  order  of  removi^^ 
was  made,  or  at  any  other  time.    4.  That  the 
Stephen  Oliver,  his  said  wife  Martlia,  and  his  sud  chil( 
Mary,  are  not,  nor  is  either  of  them,  legally  settled 
in  our  said  parish  of  Wootton  St  L.  by  birth,  or  by  cer* 
tificate  of  acknowledgment,  or  by  relief,  or  in  any 
other  way.     5.  That  it  appears  on  the  face  of  the  said 
examinations,  and  is  true,  that  the  said  Stephen  Oliver 
was  born  a  bastard  before  the  14th  of  August  1834,  in 
the  parish  of  Church  Oakley,  in  the  said  county  of 
Southampton.     6.  That  the  evidence  of  relief  allied 
to  have  been  given  by  our  said  parish  of  Wootton  St  L. 
to  the  said  Harriet  Sheppard  and  the  ssdd  Ann  Oliver, 
for  and  on  account  of  the  said  Harriet  Sheppard  and 
the  said  Stephen  Oliver  respectively,  while  residing  in 
the  said  parish  of  Church  Oakley,  was  improperly  re- 
ceived and  acted  upon  by  the  said  removing  justices, 
inasmuch  as  the  said  evidence  was  repugnant  to  the 
proof  of  settlement  by  birth  of  the  said  Stephen  Oliver 
in  the  said  parish  of  Church  Oakley,  as  offered  to  and 
received  by  the  said  removing  justices. 

At  the  trial  of  the  appeal,  the  counsel  for  the  re- 
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spondentfi}  on  opemng  his  case,  was  met  with  aprelimi-*  (tueen'i  Bench, 

nary  objection,  that  the  order  must  be  quashed  for  the  [___ 

defects  in  the  examinations  pointed  out  in  the  above    ^^  Qohh 
stated  grounds  of  appeal.     After  argument,  the  Ses-    The  inhabiu 
sions  stopped  the  case,  and  held  that  the  examinations    Bauiioitoks. 
Were  insufficient  on  the  ground  contended  for  on  be- 
half of  the  appellants :  namely,  that,  as  the  examinations 
shewed  a  settlement  by  birth  in  a  third  parish,  that 
was  conclusive  of  the  settlement  of  the  pauper  in  that 
parish:  and,  no  evidence  having  been  given  before  the 
Temoving  justices  of  a  certificate  from  JVootton  St.  L. 
V  the  production  of  such  certificate,  nor  any  proof  of 
search  having  been  made  for  the  same,  the  evidence  of 
i«Iief  was  improperly  received  by  them.    And  the  Ses- 
ooas  therefore  quashed  the  order  of  removal. 

If  'the  Court  should  be  of  opinion  that  the  Sessions 
were  r*ight  in  quashing  the  order  upon  the  ground  stated, 
™  Order  of  Sessions  was  to  be  confirmed ;  otherwise 
to  be  quashed,  and  the  order  of  removal  confirmed. 

CVdwfci.  and  Massey,  in  support  of  the  order  of  Ses- 
sicyxia*    The  pauper  being  bom  a  bastard,  before  the 
l4tll  oi  August  1834,  in  the  parish  oi  Church  Oakley ^ 
thftt  Was  his  birth  settlement,  unless,  at  the  time  of  his 
bi^y  there  was  a  certificate  from  his  mother^s  parish 
containing  all  that  is  required  by  stat.  8  &  9  fT.  3.  c.  30., 
fitid  not  only  acknowledging  that  the  mother  belonged 
to  that  parish,  but  expressly  including  in  that  acknow- 
ledgment the  child  of  which  she  was  pregnant ;  Rex  v. 
Jfiley  (a).  Rex  v.  Wyke  (A).     There  was  no  legal  evi* 
dence  of  any  certificate ;  it  was  only  hearsay.    And  there 


(a)  BiUTt  St  C.  S50.  {b)  Burr,  S,  C.  264. 


A 
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Voiumgxiv.  vras  not  even  hearsay  evidence  of  any  contents  of 
]!_  certificate.     The  facts  are  very  similar  to  those  in 


The  QU.IK    ^    Q^^^^  Salkeld  (a) ;  there  the  case  stated  that 
The  Inhabit-    ovcrseers  of  Bofiffute  supported  the  bastard  whilst 
Baumgstokv.   resided  in  Great  Salheld  ;  yet  the  decimon  of  this 
was  in  support  of  the  order  removing  him  to 
Salkeld,  the  place  of  his  birth  settlement.     The 
here  may  lead  to  a  suspicion  that  there  was  a 
ficate :  but,  if  there  was  one,  it  should  have  been 
duced  before  the  removing  justices,  or  evidence  ff} 
of  a  search  for  it;    and  then  some  evidence  shoi 
have  been  given  that  the  lost  certificate  referred  U^ 
the  unborn  bastard. 

Poulden  (with   whom  was  Pashley\  contriL    The 
Quarter  Sessions,  in  Rex  v.  Great  Salkeld  {a)^  found 
as  a  fact  that  the  pauper  was  not  settled  in  Bongate. 
Bayley  J.  said :  ^^  If  the  circumstances  were  suflicient  to 
raise  a  presumption  of  the  pauper's  settlement  being  in 
BongatCy  it  was  for  the  Sessions,  and  is  not  for  this 
Court,  to  draw  that  conclusion ;  ^  so  that  the  dedsion 
there,  as  far  as  regards  this  point,  was  merely  that  the 
evidence  was  not  conclusively  binding  on  the  Sessions. 
Here  the  Sessions  have  quashed  the  order  of  removal 
on  the  supposition  that  there  was  no  evidence  on  which 
the  removing  justices  could  act.     The  facts,  however, 
proved  before  them,  amount  to  an  admission,  or  at  least 
evidence  of  an  admission,  of  the  efiect  of  the  certificate. 
On  such  an  admission  the  Court  might  act;   Slatterie 
V.   Pooley  (V).     The  weight  of  the  evidence  is  not 
material,  if  there  was  any  legal  evidence. 

(He  was  then  stopped  by  the  Court) 

(a)  QM^iS.  408.  (6)  6  M.^p  W.  664. 
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JLTTE80N  J.  Rex  Y.  Great  Salkeld{a)  is  not  In  point 
Te  the  pregnant  mother  had  been  improperly  re- 
to  the  parish  of  Lawther  from  that  of  Great  Sal- 
L    The  order  of  removal  was  quashed ;  but  during 
interval  the  child  was  bom  in  Lowther.     The  deci- 
in  that  case  was,  that  the  birth,  under  those  circum- 
stxmces,  was  the  same  thing  in  law  as  if  the  child  had 
l^oen  bom  in  Great  Salkeld.    As  to  the  rest  of  the  case, 
"tile  Coart  merely  says  that,  if  there  was  evidence  that 
tlie  duld  was  settled  in  Bangate  parish,  the  Sessions 
^were  to  draw  the  inference,  not  this  Court     But  in 
tlie  present  case  the  Sessions  have  stopped  the  appeal, 
on  the  ground  that  the  evidence  of  relief  was  impro- 
perly received  by  the  removing  justices.    The  question 
thevefore  really  comes  to  be,  whether  an    admission 
proved  by  acts  is  not  as  much  to  be  received  in  evi- 
dence as  one  made  in  words  ?     Slatterie  v.  Fooley  (b) 
establishes  that,  if  a  party  by  words  admits  the  contents 
of  a  written  document,  such  an  admission  is  legal  evi- 
dence against  him ;  not  as  secondary  evidence  of  the 
contents  of  the  written  instrument,  but  as  original 
evidence.     Such  an  admission  is  like  an  estoppel,  and, 
as  18  well  put  In  a  note  (c)  to  the  Case  of  the  Duchess 
of  Kingston  (d)  In  Mr.  Smithes  Leading  Cases,  it  is  used, 
*'  not  to  supply  the  absence  of  the  ordinary  Instru- 
oients  of  evidence,  but  to  supersede  the  necessity  of 
any  evidence  by  shewing  that  the  fact    is   already 
admitted."    Now,  if  the  evidence  before  the  justices 
bad  been  that  the  overseer  acting  for  the  parish  of 


Queen's  Bench, 
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(a)  6  M.^  S.  408. 

ie)  S  SmUh's  Leading  Cases,  487. 

(<0  ^  'fiiw*  SL  2>.  S55. 


(6)  G  M.  ^  W.  664. 
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Volume  xiF.  WooUon   St.  L.  Said  ""  The  child  is  settled  in 

! parish,  for  before   his    birth  we    gave    a 

The  QuiBN  acknowledging  that  the  mother  and  the  unborn 

The  Inhabit-  were  Settled  in  our  parish."  that  would  have  su 

anuof  .  . 

BAUNGtTOKi.   seded  the  necessity  of  producing  or  proving  the 
tificate   as    against   that  parish.      In   this    case, 
overseer  did  not  saj  so :  but  the  facts  proved  are  sm 
as  to  make  his  conduct  inconsistent  with  any  otl^.^ 
state  of  circumstances.     The  evidence  of  the  motla^^ 
Harriet  Sheppard  is  that   she  had  a  settlement   n^ 
Wootton  St.  Lawrence,   and  came  to   Church  OaUey,^ 
being  pregnant.     The  overseers  of  Church  Oakley  saj  "^ 
she  shall  not  stay  unless  there  be  a  certificate  granted 
by  the  overseers  of  Wootton  St.  Lawrence ;  and  after 
that  she  does  stay.     She  is  taken  by  the  overseer  of 
Wootton  St.  Lawrence  to  swear  who  was  the  father. 
Then  the  child  is  born ;  and  she  receives  relief  from 
the  same  person.     The  rest  of  her  evidence  may  be 
struck  out  as  hearsay.     But  the  grandmother  carries 
the  case  much  farther.     She  proves  that,  for  six  years 
during  which   the  child  resided  with  her  in   Church 
Oakley y  the  parish  officers  of  Wootton  St  Lawrence  paid 
her  regular  weekly  relief  for  his  maintenance.     Surely 
when  they  did  that  they  meant  to  admit  that  there  had 
been  a  certificate.     There  is  nothing  to  which  those 
acts  can  be  referred  except  such  an  admission.     That 
was  evidence  on  which  the  justices  might   act:  and 
therefore  the   Sessions  were  wrong  in  stopping  the 
appeal 

Coleridge  J.  I  am  of  the  same  opinion.  The 
case  states  that  the  Quarter  Sessions  quashed  the  order 
of  removal  on  the  ground  that  the  examinations  are 
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•         

JJasuflBcient,  as  they  do  not  shew  that  there  was  proper  Queen*s  Benck. 

evidence  before  the  removing  justices :  and  the  question  ^ ' 

suhixutted  to  us  is,  whether  they  were  right  in  so    Th«  Qokeh 

*>ol^iig.  so  that,  if  the  examinations  contain  any  evi-    The  inhabit- 

^  .  .  ants  of 

^enee,  receivable  on  legal  principles,  on  which  the  Court    Basiw gstokk, 

^^^^Sht  have  supported  the  finding  of  the  removing  jus- 

tioea,  the  order  of  Sessions  is  to  be  quashed.    I  think 

Miere  was  such  evidence,  if  a  party  may  by  acts  admit 

"^e  contents  of  a  document,  as  he  may  by  words.    In 

V.  Pooley  {a)  Parke  B.  says :  "  The  reason  why 

parol  statements  are  admissible,  without  notice  to 

luce,  or  accounting  for  the  absence  of  the  written 

xxistimment,  ifit,  that  they  are  not  open  to  the  same  ob- 

Section  which  belongs   to  parol  evidence  from  other 

aouTcesy  where  the  written  evidence  might  have  been 

V^oduced ;  for  such  evidence  is  excluded  from  the  pre* 

somption  of  its  untruth,  arising  from  the  very  nature 

of  the  caseii  where  better  evidence  is  withheld ;  whereas 

^^uit  a  party  himself  admits  to  be  true,  may  reasonably 

^  presumed  to  be  so.     The  weight  and  value  of  such 

^^stimony  is  quite    another  question."      Slatterie  v. 

*^^{a)  has  now  become  a  leading  case;  and  Parke  B. 

Aost  be  understood  as  laying  down  the  principle  on 

which  an  admission  is  received  in  evidence.     That 

principle  is  the  same,  whether  an  admission  is  by  words 

or  by  acts.     It  .may  in  some  cases  be  difficult  to  prove 

what  the  admission  is,  when  it  is  to  be  inferred  from 

acts:  and  that,  when  it  is  the  case,  will  affect  the 

weight  of  the  evidence.     But  a  man  may  by  his  acts 

make  an  admission  as  clearly  and  as  much  in  detail 

as  he  possibly  could  by  words.  ' 

VOL.Xiy.  K.8*  T  T 
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It  is  not  necessary  for  the  decision  of  this  case  to 
consider  what  was  the  strength  of  the  evidence  before 
the  removing  justices^  or  to  examine  its  deltails ;  bat  I 
think  here  the  evidence  was  strong.     There  was  z^ 
surprise.      The  overseers    of    WootUm  St  Lawren 
were  well  aware  of  the  facts;   and  the  overseerB 
Church  Oakley  had  their  attention  called  to  the 
sity  of  a  certificate.     After  that,  WoMon  St 
bears  the  expeni^   of  the  confinement:   that 
be  explained,  as  the  mother  was  settled  in  the 
but  that  explanation  will  not  account  for  the 
sequent  relief  of  the  child  for  six  years.    I  do 
see  how  that  is  to  be  accounted  for,  except  as  an 
mission  of  the  existence  of  a  certificate.    The  CoiL'^''^ 
of  Quarter  Sessions  might  not  think  the  evidence  so^^ 
ficient ;  but  they  should  not  have  stopped  the  case  oi^^ 
the  ground  that  there  was  no  evidence  before  the  re- 
moving justices.   It  may  be  that,  if  the  appeal  had  beeil 
allowed  to  go  on,  fresh  evidence  would  have  been  ^ven, 
and  the  fact  established  to  thdjr  satisfaction  (a). 

Order  of  Sessions  quashed  (i). 

(a)  Wightman  and  Erie  Js.  were  at  the  Central  Crimiiial  Coiiit. 

(6)  Reported  by  C.  Blackburn,  Esq. 


^r«ty  2is!.     ^^^y  ^^  *^^  demise  of  Howe,  agamsi  Tauntoh. 


Reported  16  Q.B.  117,  note  (a). 


XIII.  VICTORIA.  621 

1850. 


CHAfMAN  against  Sfellbb.  Monday, 

January  Slst 

yiSSlTMPSIT.     let  county  on  a  warranty  by  the  Aasumpaitby 

*JL  purchaser 

defendant,  as  vendor  of  goods,  that  he  had  good  against  vendor 
title  to  sell  to  the  plamtiff.    2d  oonnt,  for  money  had  aii^^  war^  ^ 
•nd  reoeived.    Plea :  Non  assumpsit.    Issue  thereon.     Sw^  b^tiue"to 
On  the  trial,  before  Erie  J.,  at  the  Middlesex  sittings  f^ '  ~"°V  a 

'  '  o     for  money  bad 

after  Haarv  term  1849,  it  appeared  that  the  defendant  ^^  received. 

^  **  Plea:  Non 

attended  an  auction  at  which  the  sheriff  was  selling  assumpsit.  The 

,    '  ,  defendant  at  a 

80008  seized  under  an  execution,  and  became  the  high-  sheriff's  sale 

M  bidder  for  a  lot  sold  at  18/.     The  plaintiff's  agent,  goods  from  the 

^ho  was  also  attending  the  sale,  bought  the  defendant's  tbe'i^iaintiff, 

Wgam  from  him  at  the  advanced  price  of  23/.    The  "^^^^Z^^ 

expressions  used  in  making  the  bargain  appeared  to  5*^"f ^'V^'tL. 

4»ve  beeni  that   the  defendant  agreed  "to  let  the  gain  of  him  for 

51^  and  paid 

plaintiff  stand  in  hb  shoes  for  5/."    The  plaintiff  ac-  him  tiie  23/. 

-,  ,  _         *  Defendant  paid 

coroinglj  paid  the  defendant  23/. ;  and  the  defendant  the  sheriff  the 
paid  to  the  sheriff  18/.,  and  directed  him  to  deliver  sheriffbegan 
the  goods  to  the  plaintiff.      The  sheriff  did  deliver  ^o^*IoVi«in. 
part:  but,  it  being  discovered  that  the  goods  sold  ^^^4^^'*"^^ 
were  not  the  property  of  the  execution  debtor,  he  claimed  as 

*      *       •  not  bemg  the 

did  not  deliver  the  rest ;  and  the  plaintiff  was  obliged  property  of 

the  execution 

to  restore  to  the  true  owner  that  portion  which  he  had  debtor,  and 

were  I'^covered 

received.    On  these  facts  a  verdict  was  entered  for  the  by  the  true 
plaintiff  for  2321,  subject  to  leave  to  move  to  enter  a    ^Heid,  that 
verdict  for  the  defendant    In  Haster  Term,  1849,  a  |5i^"wl!^- 
mle  Ifisi  was  obtained  accordingly.  Saimiff^tiurt 

he  had  title, 
nor  any  failure  of  consideration ;  the  plaintiff  baring  paid  the  23/.  to  the  defendant,  not  for 
the  goods,  bat  for  the  right  which  defendant  had  acquired  by  his  purchase ;  and  that  this 
coMinrrrtion  had  not  failed. 

TT   2 
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Knowles  and  Corrie  now  shewed  cause  (a).    Sii 

the  rule  was  obtained,  Morky  v.  Attenborough  (A) 

been  decided  in  the  Exchequer.   In  that  case,  the 

point  decided  was  that,  where  a  sale  was  by  aucti< 

under  written  conditions  which  expressly  described 

subject  matter  of  the  sale  as  forfeited  property  pled^y^ 

before  May  1844,  the  express   description  of  a  E>^ 

ticular   title   in   the  vendor   prevented   any  impXX^ 

warranty  of  an  absolute  title  from  an^g ;  a  decisis 

not  adverse  to  the   pl(untiff  in  this  case.      Bat 

must  be  owned  that  the  reasoning  and  dicta  of  tMi 

Court  in  that  case  go  much  farther;  and  Parle 

seems  to  consider  that  in  no  case  is  there  an  impli 

warranty  of  title  merely  from  the  sale  of  chatt^^ 

It  may  be   questioned  whether  this   is   law*     (^^ 

the    Court   pronounced   no   opinion    on   the  geneC^ 

question,  the  argument  upon  it  is  omitted.    Conn^^ 

cited  the  same  authorities  and  used  nearly  the 

arguments  as  those  used  in  Morley  v.  Attenborough  {t 

At  all  events,    the  plaintiff  is  entitled  to  retam  hs^ 

verdict  on  the  count  for  money  had  and  received.   Tb^ 

consideration  has  totally  failed ;  for  he  has  never  hs^ 

possession  de  facto  of  the  goods  bought. 


Bar  stow  y  contr^  Morley  v.  Attenborough  (i)  was  de- 
cided on  great  consideration ;  and  probably  no  court  of 
co-ordinate  jurisdiction  would  lightly  question  it :  but 
in  truth  the  question,  whether  a  vendor  of  specific 
goods  does  or  does  not  impliedly  warrant  his  right  to 
convey  the  property,  is  quite  irrelevant  to  the  present 
case.      Here  the  defendant    and   the  ascent   of  the 


(a)  Bufofe  PaitesMi  Coleridge  and  Erie  Js. 


(6)  3  EicM.  50a 
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plaintiff  \rere  both  buying  at  a  sberiff's  sale ;  and  the  Queen's  Bench. 

defendant  became  the  highest  bidder.     The  sheriff  al-  ' 

'Waya  conveys  property,  sold  under  an  execution,  by  a      Chapmak 
bill  of  sale  without  any  warranty  of  title ;  and  this  is      Spillbr. 
"well  known  to  every  one  who  attends  such  sales.    Then 
tbe  plaintifl^  knowing  these  facts  as  well  as  the  de* 
fendant,  offers  to  give  him  five  pounds  to  stand  in  his 
shoes.    What  does  that  mean  ?    It  is  to  buy  his  baiv 
gun  for  better  or  for  worse :  the  pliuntiff  gives  his 
money  to  have  all  the  defendant's  right  and  remedy 
under  that  bargain,  and  no  more.     It  is  said  that  the 
goods  were  not  delivered.     There  is  no  count  for  not 
delivering :  but,  if  there  were,  the  answer  is  plain :  the 
defendant  did  not  under  these  circumstances  contract 
to  deGver  the  goods.     He  contracted  to  transfer  what 
right  he  had  against  the  sheriff  to  cause  him  to  deliver ; 
and  that  right  does  not  include  any  warranty.   Parke  B. 
nid  m  Marley  v.  Attenborough  (a) :  ^*  I  recollect  contend- 
ing before  Sir  James  Mansfield,  that  in  a  sale  by  the 
sheriff  a  warranty  of  title  was  implied,  and  my  position 
^W  leoeived  with  much  contempt  and  astonishment, 
^  I  was  asked  to  produce  an  authority  for  it.*'    The 
pluntifl^  when  he  bargained  to  stand  in  the  defendant's 
Bhoes,  knew,  or  ought  to  have  known  when  he  bought 
flodi  a  chose  in  action,  that,  if  he  complained  of  a  want 
of  tide  in  the  sheriff,  his  complaint  might  be  so  treated. 

Cur.  adv.  vult. 

FattesON  J.,  in  the  ensuing  vacation  {February 
26th),  delivered  judgment. 


(a)  18  L.  J.  (^N.  8J)  Exch,  150.     This  dictum  is  not  noticed  in  the 
nport  in  3  £xelL  500. 

T  T  3 
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It  appears  that  certain  articles  had  been  boii|^t»  i)^  ^ 
sale  under  an  execution,  by  the  defendant  for  18l|  wlac^ 
he  had  paid  the  sheriff;  and  that  the  plaintiff  who  b^ 
equal  knowledge  with  the  defendant  of  the  sale  and    ^ 
the  title  to  these  articles,  bought  from  the  defendi^iVA 
his  purchase  for   23/.:    the  articles  were  afterwar^^ 
claimed  and  taken  under  a  superior  title;  and 
plaintiff  was  prevented  from  keeping  posseadon* 
therefore  claimed  to  recover  back  the  23L  as 
had  and  received  to  hb  use,  on  the  ground  that 
vendor  of  personalty  either  warrants  his  title,  or, 
least,  is  bound  to  refund  the  price  if  he  has  no 
But  we  are  of  opinion  that  the  facts  do  not  raise 
point  on  which  he  relies;  that  the  true  oonaderali' 
was  the  assignment  of  the  right,  whatever  it  was,  iimM 
the  defendant  had  acquired  by  his  purchase  at 
sheriff's  sale ;  and  that  this  consideration  has  not 

In  deciding  for  the  defendant  und^  these  droai 
stances,  we  wish  to  guard  agamst  being  supposed 
doubt  the  right  to  recover  back  money  paid  upon 
ordinary  purchase  of  a  chattel,  where  the  pwebaser  do^ 
not  hare  that  for  which  he  paid. 

.Bule  absolute  (^)- 


-to 


(a)  Reported  by  C.  Blackburn,  £sq« 

See  Sinn  t.  Marryat,' Trinity  Term  (June  6th),  1851,  poU. 
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Quten*i  Bench, 

1850. 


Wakeman  against  Lindsey  and  two  Others.      T^^^w/ay,    ^ 

•^  January  22d. 

r^ASE.    The  first  count  charged  that  defendants^  on  Held  (before 

&C.9  seized  and  took  divers  goods  and  chattels,  Fk/.  c.  99. 5. 2.} 

viz.  one  Dutch  dock,  twenty  weighty,  two  drinking  ^^on^^l^""' 

tables,  &c  (specifying  other  articles)  of  the  plaintiiF,  ^^^^/he^^^j^^^^ 

of  great  value,  to  wit  &c.,  then  found  and  being  in  '"'S*'^  <*»rect 

^     .  an  acquittal  of 

and  upon  a  certain  messuage  and  premises  with  the  one,  against 

whom  no  cvi- 

appurtenances,  as  and  for  and  in  the  name  of  a  distress  dence  appeared- 

for  certain  supposed  arrears  of  rent,  to  wit  &c.,  then  the  plaintiff's 

dleged  by  defendants  to  be  due  and  in  arrear  to  de-  b;:*'ri„'dt  hi'm " 

fendant  lAndsey  for  the  swd  premises  &c. :  nevertheless  g?^'*e^'fd^^^^^^^ 

defendants,  contriving  &c.,  afterwards,  on  &c.,  wrong-  J°^,]"'J[^®' 

fidly  and  unjustly  sold  the  said  goods  and  chattels  vided  there  were 

,         ,  .  ,  "®  special  pleas 

iu>der  the  said  distress  towards  the  satisfaction  of  the  ^hich  he,  with 
'^tfor  which  the  said  goods  &c.  had  been  so  distrained,  fendants,  would 
^tliont  having  given  to  plaintiiF,  or  left  at  the  chief  costs  under  the 
'nansion  house  &c.,  any  notice  of  the  said  distress,  ^orDrov^ilT^  ^°' 
^th  the  cause  of  such  taking,  five  clear  days,  or  any      ^^^^  ^^ 
**nie,  before  such  sale :  but,  on  the  contrary  thereof,  de-  ""<^*^»"  ^  *^a'-  2 
^^Uoants  wholly  neglected  to  give  any  such  notice  pre-  *.  2.  stated  that 
*^U8  to  the  said  sale,  and  therein  wholly  failed  &c.,  taken  the  goods 
^^ttary  to  the  form  of  the  statute  &c.  (a).    The  second  the  inventory 
^^^t  was  in  trover  for  the  like  goods  and  chattels  with  which in"tntory 
ftoBe  above  mentioned.  Plea,  Not  guilty,  by  statute  (6).  ^*J^  ^'^J"*" 
I«ue  thereon,  weights,  &c. 

and  any  other 
goods  and  effects  that  may  be  found  in  and  about  the  said  premises  to  pay  the  said  rent 
taA  eipemei  of  this  distress.**      Held  suflkient,  it  appearing  that  the  distress  was  in  fact 
jDOnt  to  include  all  the  goods  on  the  premises. 

(a)  1  fli«.  9  W.i  M,  e.  5.  s.  S.  (6)  11  (?.  2.  c,  19.  «.  21^ 

T  T  4 
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VoiufM  xin       On  the  trial,  before  Erie  J.,  at  the  sittincs  in 
1850.  ^ 


.  dlesex  after  Hilary  term,  1849,  it  appeared  that  m 
Wakxman  Qj^iy  notice  given  was  a  document  partly  in  print,  ditr 
LiMDsir.  6th  October  1848,  which,  as  the  plaintiff's  counsel 
sisted,  was  defective  and,  legally,  no  notice.  It 
contended,  at  the  close  of  the  plaintiff's  case,  that 
appeared  no  evidence  to  implicate  Lindsey  in  -% 
transactions  complained  of;  and,  at  the  instance 
his  counsel,  Erie  J,  directed  a  verdict  of  Not  gii3L 
as  to  him;  the  pldntiff's  counsel  objecting  to  aik  ^ 
quittal  at  that  time.  The  case  then  proceeded.  C^ 
witness  for  the  pliuntiff  was  called  back,  and  fortEs 
examined  on  behalf  of  the  remaining  defendan 
but  no  other  evidence  was  offered  on  their  be! 
Their  counsel  insisted  that  the  notice  was  suffid 
in  law.  The  learned  Judge  was  of  that  opinion, 
directed  a  verdict  for  the  defendants.  The  notice 
as  follows. 

**  Mr.  JVhite^  Mr.  Wakeman,  or  whom  else  it  m^ 
concern. 

"  By  virtue  of  an  authority  to  me  given,  by  ya 
landlord,  Mr.  Lindsey,  take  notice,  that  I  have 
day  distrained  the  goods,  chattels  and  things  mention 
in  the  inventory  hereunder  written,  for  the  sum 
287.  1^.  9(f.,  being  for  arrears  of  rent  due  the  29th  d 
of  September  1848,  for  the  use  and  occupation  ol 
house  and  premises  situate  and  being  No.  St.  Pete^^ 
Placey  in  the  parish  of  Hammersmith,  in  the  county 
Middlesex.  And,  unless  you  pay  the  said  rent,  togettr* 
with  the  said  expenses  attending  this  distress,  or  ^^ 
plevy  the  said  goods,  within  five  days  from  the  d^i^ 
hereof,  they  will  be  appraised  and  sold  to  satisfy  fb^ 
rent  and  expenses,  pursuant  to  the  statute  in  that  ca^^ 


tf< 
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made  and  provided.    Dated  this  6  th  day  of  October   Queen* t  Bench. 
1848.    Yours  &0.  _1!^.. 

"  John  Dunning.  Waxwian 

LlMSSBT. 

The  inventory  to  which  the  above  notice  refersj  viz. 
Tap  room, 
1  clock  and  weights  &C5  &c.  (a) 


^^  And  any  other  goods  and  effects  that  may  be  found 

and  about  the  said  premises^  to  pay  the  said  rent  and 
expenses  of  this  distress. 

'^(^Bemoving  any  goods  off  the  premises  to  avoid 
a  distress,  or  any  person  aiding,  assisting,  or  concealing 
the  same,  will  subject  themselves  to  double  the  value  " 
&<5.  (referring  to  stat,  11  6r.  2.  c.  19.) 

It  was  assumed,  on  the  argument  in  Banc,  that  the 
intention  was  to  distrain  every  thing  on  the  premises. 

ITdaUf  in  the  ensuing  term,  obtained  a  rule  nisi  for 
^  ^ew  trial  on  the  ground  of  misdirection  on  both  the 
^bove  points. 

<Afi&r  now  shewed  cause.    As  to  the  first  point,  he 

^^^litcnded  that  it  would  be  very  unjust  if  a  defendant 

^^'l^o  stands  on  the  merits  of  his  own  case  should  be 

^^^le  to  the  results  of  evidence  called  by  his  co-defend- 

'^^ta,  and  to  which  he  cannot  reply ;  it  being  the  plain- 

^^a  act,  not  his,  that  other  persons  are  made  defendants 

^*^tli  him.      Parke  B.,   in   Child  v.   Chamberlain  (J), 

^^ted  it  to  be  a  rule  *^  settled  by  the  unanimous  de- 

^^^ons  of  all  the  Judges,"  that,   when  at  the  close 

(a)  Sic.     No  other  particulars  were  giren. 
(6)  1  J/.  A'  Rob,  318.  {January,  1RS4}. 


628  Q.  B.  HILARY  TERB^ 

Foiuma  jciv.    of  the  plaintiBF's  oaae  there  la  no  e^enoe  against  a 

'       ticular  defendant,  he  is  then  entitled  to  an  aoqnii 

Wammaw      i^^  Demmam  C.  J.  in  SoweU  v.  Champion  (a) 
Lmour.       not  recognise  the  ri^t,  but  conoders  the  practice 
lying  in  the  Judge's  discretion.     That  ezpreaBon 
opinion,  however,  does  not  Overrule  the  previous 
mination  of  the  Judges.     [^Coleridge  J.     It  is 
that  the  Judges  who  decided  that  case  should 
have  been  aware  of  the  unanimous  resolution  in  183- 
Lord  Denman  C  J.  sajs,  in  JFhite  v.  Hitt  (6) :  ^'  I  ka.< 
of  no  meeting  of  the  Judges  at  which  any  such  resoT- 
tion  has  been  come  to  as  that  spoken  of  in  CkUd 
Chamberlain  (c)."    But  the  resolution  may  have 
come  to  before  his  Lordship  was  on  the  Bench. 
Denman  C.  J.  says  also:  ^^  Where  one  party  is  ae 
quitted,  he  might  be  called  for  the  defence,  and  prov^^' 
that  he,  and  not  any  of  the  other  defendants,  was  the^ 
real  wrong-doer.'*    But  there  would  be  no  injustice  in  ^ 
that.   [Coleridge  3.   Where  there  are  special  pleas,  upon    ^ 
which  all  the  defendants  may  be  liable  to  costs,  the 
Judge  must  have  a  discretion.]     That  was  so  consi- 
dered in  Hitchen  v.  Teale  (d) :  but  the  only  plea  here 
is  Not  guilty  by  statute.     [^Coleridge  J.    mentioned 
Spencer  v.  Harrison  (e).]     If  the  acquittal  rests  in  the 
discretion  of  the  Judge,  that  discretion  was  rightiy 
exercised  here.     [^Colerufye  J.     As  no  witnesses  were 
called  for  the  defence  in  this  case,  the  point  seems  im- 
material] 

"-   Then,  as  to  the  notice.    1  stat.  2  JF.  Sf  M.  c.  5.  s.  2. 
authorises  the  sale  within  five  days  next  after  '*  such 

(a)  6j4.^E.  407.     HUtay  Tenn,  1837. 

(6)  6  Q.  B.  487. 491.  (c)  1  JC|r  Rob.  318. 

{d)  2  M.^  Rob.  SO.  (e)  8  Cor.  fr  itr.  4S9. 
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taken,  and  notice  thereof  (with  the  caoBe  of  such  QitmnU  Benek 

;)  left  **  at  the  chief  Tnanmon  house  &o«    Nothing  * 

aaid  of  an  inventory ;  and  it  is  not  objected  that  the     Waksmav 

present  notice  omits  any  other  information.    The  form     LniMnr, 

l&eare  is  filled  up,  under  the  head  of  Inventory,  with  the 

^^nroxdB :  ''  Tap-roouL    One  dock  and  weights,  &c.j  &c« 

any  other  goods  and  effects  that  may  be  found  in 

about  the  said  premises,  to  pay  "  &c  If  part,  only, 

o£*  -the  goods  on  the  premises  were  to  be  taken,  a  more 

spedfic  statement  might  be  necessary ;  but  it  is  useless 

iprliere  all  are  distrained.     The  tenant  has  notice  that 

the  distrainor  seizes  everything.     [Patteson  J.     The 

^vvoids  are  not  even,  any  goods  that  **  are  on  the  pre« 

muQBb*  but ''  any  "  ''  that  may  be ; "  though  two  or  three 

dmji  after*     Coleridge  J.     The   notice  is  that  such 

things  '*  have  ^  been  distnuned.    If  some  do  not  come 

to  tbe  broker's  hands  till  the  next  day,  *'  have ''  they 

I^^ea  distrained  ?  ]    The  whole  must  be  read  together, 

uid  cannot  be  taken  to  mean  so.    It  is  impossible  to 

"^y  here  that  notice  was  not  given  of  the  seizure  of  all 

^^  goods  that  were  in  fact  sold.    Practically,  the 

"'KOikep  puts  his  band  on  a  chair  or  a  table  in  the  name 

^  ttll  the  goods  on  the  premises.     [Erie  J.    An  as- 

^fiuaent  is>  generally,  of  all  the  goods  on  the  premises ; 

^  the  notice  may  come  under  a  different  rule.    Pat" 

teioi  J.    If  there  was  some  privileged  chattel  on  the 

pratises,  could  the  broker,  having  used  this  form, 

deny  that  he  had  taken  it?]    The  form  intimates  that 

ba  has  distrained  aU.     But,  if  the  inventory  were 

specific,  and  included  something  not  distrainable,  it 

would  not  be  the  less  an  inventory.     [Coleridge  J.    It 

ia  Yery  shameful  to  conduct  a  distress  in  this  careless 

manneTj  taking  all  a  man's  property,  as  appears  to  be 
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Volume  xiv.   done  here.]     The  whole  question  on  this  rule  ia, 

*       ther  the  tenant  has  such  information  as  gives  him      "fclie 

Waxvmak    ^opportunity  of  objecting  to  the  distress^  or  replevyS^^csg. 

LiKsnr.      The  Act  requires  that  the  notice  shall  be  in  writing      ^as 

was  held  in  Wilson  y.  Nightingale  (a)  \  but 

no  rule  as  to  form. 


Uddllf  contriL    1  stat.  2  W.ifM.  c.  5.  gave  a 
privilege  to  landlords^  by  enabling  them  to  sell 
goods,  which  before  could  only  be  impounded.     "j_    'ie 
conditions  annexed  should  be  observed  strictly.    1       ^^ 
distrainor  is  not  obliged  to  impound  the  goods  on  t^    ^ 
premises ;  if  he  removes  them,  the  tenant  cannot  kno — ^^^ 
and  still  less  can  any  other  owner  of  goods  which  la^^^ 
have  been  taken,  what  has  been  carried  away.    If  siio-^ 
party,  or  the  tenant  himself,  replevies,  the  bond,  fc^^^^ 
Stat.  11  6r.  2.  c.  19.  s.  23.,  is  to  be  in  double  the  valiC^^^^^ 
of  the  goods  seized ;   but  it  may  be  impossible  to 
a  value,  where  the  distrainor  professes  to  seize 
thing  that  may  be  on  the  premises.    The  actual 
would  be  no  guide  in  such  a  case.     In  the  Appendl^^ 
to  Impey^s  edition  of  Gilbert  On  Distress  and  Beplemi 
pp.  230,  231,  directions  are  given  for  executing  a  dis- 
tress;  and  the  form  of  inventory  .there  is  ''  one  tabl 
&c.  (setting  forth  the  goods.)  "  [ErU  J.  Would  "  all 
furniture  in  the  front  attic,"  or  *'  all  the  bedding,' 
sufficient?    I  have  seen  inventories  mentioning 
the  ricks  "  in  such  a  yard,  *^  all  the  horses  "  in  such, 
stable.     How  particular  must  the  broker  be?    Som 
times  he  is  distraining  at  the  peril  of  his  life.] 
all  events  a  notice  of  taking  any  goods  that  *'  may  be 

(a)  8  Q.  B.  10S4. 
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{oumd*  &c  cannot  be  sufficient.    And  the  notice  here  <hMM*j  Bench, 

ts  out  a  penalty  if  "  any  goods,*'  of  those  so * 

nerally  mentioned,  are  removed,  Wakkman 

G?hen,  as  to  the  acquittal.     [Cokridffe  J.    If  no  wit-      J-i^our. 

was  examined  for  the  defence  that  point  is  imma* 

aL]    A  witness  was  called  back  and  cross-examined. 

^  G^laidge  J.    If  that  was  wrong,  it  might  have  been 

ofagected  to  at  the  time.    It  cannot  make  the  acquittal 

improper.]    Udall  referred  to    White  v.  HiU(a)f   and 

noticed  the  difference  between  a  special  plea  and  Kot 

by  statute,  as  shewn  by  Spencer  v.  Harrison  (i). 


Patteson  J*    Whatever  rule  may  have  been  laid 

clown  respecting  the  acquittal  of  one  defendant  (as  to 

which  some  doubt  appears  to  be  raised,  and  we  are  not 

Qow  called  upon  to  say  any  thing,  and  had  better  not), 

i^   dearly  was  competent  at  all  events  to  the  learned 

tTudge  to  direct  an  acquittal  when  the  plaintiff's  case 

^^UB  dosed*    There  was  no  witness  afterwards  speci- 

fioally  called  by  the  defendants,  if  that  would  have 

'^'^'tde  a  difference,  which  I  do  not  say  that  it  would. 

indeed  there  had  been  an  affirmative  plea,  the  proof 

Wluch  lay  on  the  defendant  who  was  acquitted,  he 

^^ould  not  have  claimed  an  acquittal  and  then  been 

*^^lled  to  prove  his  own  plea.    But  the  plea  of  Not 

K^ilty  by  statute  is  a  different  thing.   As  to  the  notice : 

^^^  wording  of  this  form  is  extraordinary ;  and  I  cannot 

^"^  how  it  is  consistent  with  good  sense  to  say  that  the 

^^ker  has  seized  all  that  '^  may  be  found  "  on  the  pre- 

i>)Me8»    But  perhaps  the  fdr  interpretation  may  be,  all 

tW  are  there:  andj  if  in  fact  the  broker  has  taken 

(•)  6  Q.  B.  487.  {h)  S  Car.  {  Kir.  429. 
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r§iims  xiK   every  thing  without  exoeptioiif  the  pnustioe  niajbe 

bad  and  loose^  but  I  cannot  saj  that  it  vitiates  the 

Waxixaw     j^  notice  of  distress  must  say,  not  only  "  I  have 
LiMDnr.      trained,'*  but  "  I  have  distrained"  some  goods.    Bii<^ 


in  this  case  all  were  taken,  I  am  not  prepared  to 
that  the  notice,  as  framed,  is  bad  If  only  part  t^^ 
been  taken,  it  might  have  been  necessary  to  spec-^^^ 
that  part 

ColebibgbJ.  If  the  present  case  had  been  broogf^ 

within  the  authority  of  Hitchen  v.  Teale  (a),  the  mO&oi^^ 

on  the  first  point,  might  have  been  well  founded.    Tht''^^^ 

case  does  not  infringe  the  position  said  to  have  been  laic^^' 

down  by  the  Judges  before  the  establishment  of  thc^-^ 

New  rules.     These  have  raised  a  new  question  upon^^ 

liability  to  costs  where  there  are  affirmative  issues 

be  maintained  by  the  defendants ;  upon  wMch  question 

Hitchen  v.  Teale  (a)  turned.    Here  the  defendants  have 

pleaded  only  Not  guilty,  by  statute.    It  is  true  that 

that  lets  in  any  case  which  a  defendant  may  have  to 

prove ;  but,  in  this  instancy  it  does  not  appear  that  the 

defendant  Lindsey  had  any  special  defence  to  prove.    It 

was  as  if  he  had  pleaded  Not  guilty  at  common  law. 

On  the  other  point  I  have  felt  doubt,  and  decide  with 

reluctance.     The  object  of  1  stat.  2  fF.  Sf  M.  e.  5*  s.  2. 

was  that  the  party  distrained  upon  should  have  notice 

of  what  was  taken.     It  is  not  fair  to  evade  giving  this 

by  sayingy  a  clock,  and  any  other  goods  that  "  may  "  be 

found  **  in  and  about  **  the  premises.     Still,  if  the 

party  intends  bond  fide  to  take  all,  he  may  assume  that 

the  tenant  knows  sufficiently  what  they  are,  and  that 

(a)  2  Af.  ^  Rob.  Sa 
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'  all "  is  enough.    I  do  not  feel  justified  in  lay-  duMn'j  Betu^. 

m  that,  in  such  a  case,  there  must  be  a  specifi-  * 

though  it  is  difficult  to  draw  a  line,  and  I  am      WAiiMAif 
of  deciding  that  which  may  lead  brokers  to  use      Lunar. 
x>  general  forms. 

B  J.  The  questions  put  after  the  acquittal  were 
Dne  that  had  been  forgotten  by  oyereoght :  when 
2y  did  not  in  the  least  alter  the  bearing  of  the 
nd  no  one  applied  to  cancel  the  verdict  of  acquit- 
reason  of  their  having  been  asked.  As  to  the 
the  peril  which  has  attended  the  practice  used  in 
se  wiU,  I  should  hope,  caution  brokers  against 
Dims  like  that  which  the  Court  has  felt  so  much 
Qce  in  sanctioning.  There  is  evil  in  the  use  of 
tnns;  yet  there  may  be  more  if  a  landlord  is 
ble  to  an  action  for  the  use  of  words  somewhat 
leral,  and  if  it  is  rendered  necessary  that  at  the 
'  making  a  distress  every  thing  must  be  brought 
the  purpose  of  being  described  and  numbered. 
)rd  '^all"  does  give  a  description;  so  far  that, 
3  more  than  is  required^  the  landlord  is  in  peril 
ing  taken  too  much. 

Bule  discharged. 
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Folume  XIV. 

[1849.] 


[Saturday,       M^SwiNEY    aoainst    The    Corporation    of 

February  2^\h, 

1849.]  KOTAL  Exchange  Assubakcb. 


he 


QOVENANT.     The  declaration  stated  that,  befo-^^^^ 


PUinUffin 

tractedtobuy  the  making  of  the  policy  after  mentionedi  tiz. 

ofrice!^ar!^'  9th  •/anioiry,  1847,  at  London,  the  plaintiff  agreed 

j^i^rw" y  the  ^^^  ^^  ^^®  *^^^^^  Drake,  as  and  being  the  agent 

ship  £.  p.  be-  certain  persons  carrying  on  business  under  the 


on 
to 
of 
e 


May :  and  he 
contracted  with 
jr.  to  sell  him 
the  same  rice, 
to  arrive  as 
above,  at  an  ad- 
vanced price. 
Plaintiff  then 
effected  an 
insurance  at 
and  from  Ma* 
drat  to  London 
on  profit  on 
rice,  leaden  or 
to  be  loaden, 
and  also  upon 

the  body,  tackle  &c  of  the  ship  E,  2?.,  beginning  the  adventure  upon  the  goods  from  and 
mediately  after  the  loading  thereof  aboard  the  said  ship  at  Madrat.     The  ordinary 
were  insured  against     Premium  2/.  IO5.  per  cent.     The  rice  was  all  ready  to  be  shi 
on  board  the  E.  B,  and  conveyed  to  London  for  plaintiff's  vendors,  and  1200  bags  w 
actually  on  board,  when,  by  perils  of  the  sea,  the  ship  was  disabled,  and  prerented  fr^' 
performing  the  voyage,  and  the  rice  on  board  spoiled ;  and  plaintiff's  contracts  botb 
purchase  and  sale  became  inoperaiivc.     In  an  action  by  plaintiff  on  the  policy,  for  a 
loss  in  respect  of  4800  bags,  the  insurers  having  settled  for  the  1200: 

Held,  by  the  Court  of  Queen*s  Bench  : 

That  the  plaintiff's  expected  profit  was  an  insurable  interest,  and  well  insured  by  tfab 
policy. 

And  that  it  was  not  necessary  to  the  plaintiff's  right  of  recovery  that  the  4800  btgi 
should  have  been  actually  on  board  ;  the  ship  having  been  at  MadroM  ready  to  take  in  tbt 
cargo,  and  having  been  disabled  from  doing  so  by  no  cause  but  peril  of  the 


of  Drouhety  Gardiner  Sf  Company  (whose  names 
not  otherwise  known  to  plaintiff;,  and  J.  D.,  as  an^::^-"*^ 
being  such  agent,  then  agreed  to  sell  to  plainti^'^^^ 
certain  goods  then  supposed  to  have  been  shipped 
Madras  on  board  of,  and  expected  to  arrive  by, 
vessel  called  the  Edward  Bilton,  from  Madras^  to 
6000  bags  of  rice  at  19*.  per  cwt.,  to  agree  wir 
certain  samples,  and  to  arrive  on  or  before  the  end 


at 


t 


of 


Held,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  in  Q.  B. : 

That  the  plaintiff's  interest  in  profit  was  insurable :    But 

That  it  was  not  properly  insured  by  a  policy  in  this  form,  except  as  to  the  rice  actnany 
put  on  board. 

And  that,  if  the  rice  on  shore  could  have  been  considered  a  subject  matter  of  the  in- 
surance under  this  policy,  the  loss  in  respect  of  such  rice  was  not  occasioned  by  peril  of 
the  ses,  within  the  meaning  of  the  policy,  but  was  only  consequential  upon  other  Uw 
occasioned  by  such  peril. 


XII.  VICTORIA.]  635 

then  next,  guaranteed  equal  in  quality  to  said  Qv^^tBeruL 
plea  or  an  allowance  to  be  made:  the  ship  to  be 


.t     liberty  to  go  to  any  port  in   Great  Britain^  &c. 


M*SwiNrr 


followed  terms  of  the  contract*  as  to  mode  of     Ro^al  Ex- 
change As- 

Mkyxnent  and  allowances,  which  it  is  unnecessary  to      iukamcs. 

forth ;  see  p.  640,  post.)     And,  the  said  contract 

purchase  &c   having  been  so  made,   afterwards, 

to     wit  on  16th  January  A.D.   1847,  plaintiff  agreed 

bo  sell  to  certain  persons,  to  wit  certain  persons  carry- 

Lng  on  trade  and  business  under  the  name  and  style 

of  Messrs.  •/!  and  C.  Woodhouse  (names  not  otherwise 

Imown  to  plaintiff),  who  then  agreed  to  buy  of  plaintiff, 

ihe  said  goods,  to  wit  the  said  6000  bags  of  rice  then 

still  supposed  to  have  been  shipped,  and  expected  to 

arrive,  as  aforesaid,  at  the  price  of  20«.  6d.  per  cwt., 

and  upon  the  like  terms  and  conditions  in  all  respects, 

except  the  amount  of  the  price  thereof,  as  were  agreed 

npoQ  between  the  plaintiff  and  the  said  John  Drake 

*8   £iBt  aforesud.     And  plaintiff  thereupon  then,  and 

finom  thence  until  and  at  the  time  of  the  making  the 

policy  of  insurance  hereinafter  mentioned,   had  just 

'^^'^BOQ  to  expect  and  did  expect  that  he  would,   by 

'^^^on  and  means  of  the  premises,  and  of  the  arrival 

^  the  said  rice  as  aforesaid,  and  the  performance  of  the 

^^  contracts,  make  a  profit  (to  wit)  to  the  amount  of 

^75iL,  on  and  in  respect  of  the  said  rice.     And  there- 

^V^i  after  the   making  of  the  said   contracts,   and 

wUlat  the  said  rice  was  still  supposed  to  have  been 

8lu^)ed,  and  expected  to  arrive,  as  aforesaid,  to  wit 

(HI  18th  January  a.d.   1847,  a  certain  policy  of  in- 

fUnuioe  was,  at  the  instance  of  the  plaintiff,  and  in 

cdDfflderation  of  certain  premiums  &c,  made  by  and 

sealed  with  the  common  seal  of  the  defendants  (pro- 

VOL.  XIV.   N-  8.  U  U 


636  Q.  B.   [HILARY  VACATION, 

Voittme  XIV.  fert) :  By  which  policy  of  insurance  the  plaintiff^  as 

_'-       _jL_  well  in  his  own  name  as  for  and  in  the  name  and  names 

M*SwiiiKT  ^f  jjj  jjjjj  every  other  person  or  persons  to  whom  the 

RoTAL  Ex-  same  did,  might  or  should  appertain  &€••  did   make 

CHANGS  As-  *^ 

suBAKci.  assurance  upon  the  expected  profit  on  the  said  rice, 
to  wit  the  profit  aforesaid,  and  cause  himself  and  them 
and  every  of  them  to  be  assured  by  the  defendants, 
lost  or  not  lost,  in  respect  of  the  same,  at  and  from 
Madras  to  London:  which  said  policy  was  and  is  of 
the  tenor  following,  that  is  to  say : 

The  declaration  then  set  out  the  policy,  by  which 
^^  E.  M^Swiney^  as  well  in  his  own  name  "  as  in  those  of 
all  to  whom  it  might  appertain,  made  assurance,  '*  lost 
or  not  lost,  at  and  from  (a)  Madras  to  London,  with  leave 
to  touch  at  all  ports  and  places  on  either  side  of  and 
at  the  Cape  of  Good  Hope  for  all  purposes,  being  on 
profit  on  rice,  upon  any  kind  of  goods  and  merchandize 
whatsoever  loaden  or  to  be  loaden;  and  also  upon 
the  body,  tackle,"  &c  of  and  in  the  ship  "  called 
the  Edward  Bilton,  burthen"  &c,  whereof  is  master 
&c. :  ^'  beginning  the  adventure  upon  the  said  goods 
and  merchandises  from  and  immediately  following  the 
loading  thereof  aboard  the  said  ship  at  Madras :  and 
upon  the  said  ship  &c.;  and  so  shall  continue  and 
endure  during  her  abode  there  upon  the  said  ship  &c ; 
and  further  until  the  said  ship,  with  all  her  ordnance, 
tackle,  apparel  &c.,  and  goods  and  merchandizes  what- 
soever, shall  be  arrived  at  London :  upon  the  said  ship 
&c.  until  she  hath  there  moored  at  anchor  twenty  four 
hours  in  good  safety,  and  upon  the  goods  and  merchan- 
dises until   the  same  be  there  discharged  and   safely 

(a)  The  words  in  Italics  were  written  on  blanks  of  the  printed  form. 
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landed*  And  it  shall  be  lawful "  &c  :  liberty  for  the  Queen's  Bench 
ship  to  touch  and  stay  &c. ;  valuation  clause  (not  filled  ^  '^ 
up) ;  perik  insured  against  to  be  "  of  the  seas^  men  of 
war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons, 
letters  of  mart  and  counter-mart,  surprisals,  takings  at 
sea,  arrests,  restndnts,*'  &c  of  all  kings,  princes,  &c, 
'*  banatry  of  the  master  and  mariners ;  and  of  all  other 
perilB,  losses  and  misfortunes  that  have  or  shall  come  to 
the  hurt,  detriment  or  damage  of  the  said  goods  and 
merchandizes  and  ship  &c  or  any  part  thereof:" 
Uberty  to  the  assured  to  sue,  labour,  &c.  about  the  de- 
fence^ recovery  &c.:  policy  to  be  of  as  much  force  as  the 
aurest  policy  &c :  And  the  insurers  confessed  them- 
selves paid  '^  the  consideration  due  unto  them  for  this- 
asBoraDce  by  the  assured^  at  and  after  the  rate  of  two 
pounds  ten  BhilUngs  per  cent."  Sum  insured,  ^^  six  huu" 
dred  pounds : "  clause  as  to  average.  The  declaration 
then  averred  that  the  said  Corporation  thereupon  be- 
came insurers  to  the  plaintiff  for  the  said  sum  of  600/. 
upon  and  in  respect  of  the  said  expected  profits  on  the 
said  rice,  so  agreed  to  be  bought  and  sold  as  aforesaid, 
against  the  risks  aforesaid. 

It  was  then  averred.  That,  heretofore  and  before  the 

damage  and  loss  after  mentioned,  to  wit  on  20th  October 

A.  Du  1846,  the  said  ship  was  at  Madras  aforesaid,  and 

was  then  ready  and  about  to  take  the  said  rice,  to  wit 

the  said  6000  bags  thereof,  on  the  voyage  in  the  said 

policy  mentioned  to  London  aforesaid;  and  the  said  rice, 

to  wit  the  said  6000  bags  thereof,  being  of  good  quality, 

to  wit  equal  to  the  said  samples,  was  then  ready  and 

about  to  be  taken  in  the  said  ship  on  the  said  voyage 

in  the  said  policy  mentioned,  and  consigned  to  the  said 

peraons  who  agreed  to  sell  the  same  to  the  plaintiff  as 

u  u  2 
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Foiume  xiv.  aforesaid ;  and  a  part^  to  wit  1200  bags,  of  the 
[1849.J  ^^^  YT^TQ  then  shipped  and  loaded  on  board  the 
M'SwmiT     ship  for  the  purpose  of  being  carried  on  the  said  voyi 

y 

RoTAL  £z-  to  London  aforesaid ;  and  the  residue  of  the  said  rioe, 
sDftANcz.  wit  4800  bags  thereof,  were  then  at  MadroM  alb: 
ready  and  about  to  be  loaded  on  board  the  said  ship 
the  purpose  of  being  carried  on  the  said  voyage 
London  aforesaid ;  and  the  said  rice,  to  wit  the 
6000  bags  thereof,  were  then  ready  and  about  to 
and  would  then  have  been,  carried  to  London  in 
said  ship,  and  the  said  profits  made  by  the  phdntiff  : 
respect  thereof,  but  for  the  damage  and  loss  hereinaft 
mentioned.  And  the  said  ship  then,  and  whilst 
was  at  Madras  aforesaid  ready  and  about  to  take  m 
board  the  rest  of  the  said  rice  and  proceed  therewith  ^ 
the  said  voyage,  was  by  the  perils  of  the  seas  and  " 
stormy  and  tempestuous  weather  greatly  damaged 
injured,  and  rendered  incapable  of  taking,  and 
reason  thereof  did  not  take,  the  said  rice  or  any 
thereof  on  the  said  voyage  to  London  &c.  so  as 
enable  plaintiff  to  make  the  said  profit,  or  any  pi 
thereof:  and  the  said  part  of  the  sud  rice  so  on 
of  the  said  ship  was  then  by  reason  of  the  said  pe 
spoilt  and  lost,  so  that  no  profit  could  be  or  was 
of  the  same :  and  the  said  residue  of  the  sud  rice 
then  by  the  said  perils  prevented  from  being  shipped 
and  loaded  on  board  the  said  ship  and  carried  on  the 
said  voyage.  Averment  that,  by  reason  of  the  perils 
aforesaid,  the  same  being  perils  insured  against  by  the 
said  policy,  the  said  vessel  was  wholly  prevented  from 
arriving,  and  did  not  arrive,  with  the  said  rice  or  any 
part  thereof,  on  or  before  the  end  of  May^  1847, 
which  had  elapsed  before  this  suit,  or  at  all,  so  as  that 
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plAixitlflP  could  make  the  swd  profit  or  any  profit  of  Queen's  Bench. 

the   same;  and  the  said  profit  on  the  said  rice  so  insured  r ':!._ 

&C.,   during  the  said  risk  &c.,  then  became  and  was,  by         *  JJ^*"*^ 
perils  insured  against  by  the  swd  policy,  to  wit  by  the     ^^iige^s. 
8aid   perils  of  the  sea  &c.,  wholly  lost  to  the  plwntiflf,       •oeakce. 
a>xid   plaintiff  was  thereby  damnified  to  a  large  amount, 
^o  -wit  675L     Averments,  that  plaintiff,  at  the  time  of 
maurtnce,  and  during  the  period  of  risk,  was  interested 
^^    'the  profits  insured,  to  wit  to  the  whole  amount  in- 
sured; that  he  performed  all  things  on  his  part  &c; 
^i^d  that  defendants  had  notice  &c.,  and  were  requested 
^y  liim  to  pay  &c. 

X^leas :  1.  By  statute  (a) :  except  as  to  the  said  part 
^^  tJie  rice  alleged  to  have  been  loaded  on  board  the 
ship,  and  the  said  expected  profit  of  the  plaintiff 
n,  that  defendants  have  not  broken  the  cove- 
*^^xxts  &a ;  conclusion  to  the  country.  Issue  thereon. 
^*  ^As  to  the  causes  of  action  excepted,  payment  of 
^OSl  into  Court,  which  the  plaintiff  accepted. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the 
^^^ings  in  London  after  Trinity  term,  1848,  a  special 
ver^ct  was  found,  as  follows. 

^The  jurors  &c.,  say  &c. :  That  on  9th  January y  a.  d. 

^B47,  the  plaintiff  purchased  of  Messrs.  Drouhet^  Gar* 

aner  §•   Co.,  through   their  agent,   Mr.  John  Drake, 

6OO0  bags  of  rice,  then  supposed  to  have  been  shipped 

st  Madras  on   board   the  Edward  Bilton  hereinafter 

l^t^eotioned,  and  expected  to  arrive  at  London  before 

^  end  of  May  1847.     That  the  purchase  was  effected 

^7  bought  and  sold  notes  in  the  usual  way,  signed  by 

MeasTB.  Kemble  Sf  Trower,  the  brokers  of  the  parties. 

(a)  11  G.  I.e.  30.  «.  43. 

u  u  3 
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lUliat  a  bag  of  rice  weighs  about  1^  cwt. :  and  that  Qu^en^g  Bench. 
M,  L  Sf  C.  fVbodhouse,  the  purchasers^  have      ^         '-^ 
itmued  solvent:  and  tht^t  the  profit  upon  the  said 
tirsxisactionsy  in  case  the  said  rice  had  arrived  by  the  said 
^esad  before  the  end  of  May  1847,  would  have  been 
^7SL    And  that  on  18th  January  1847,  after  the  pur- 
chase and  sale  of  the  rice,  and  whilst  it  was  still  ex- 
pected to  arrive  by  the  said  vessel,  the  plaintiff  applied 
to  the  defendants  to  insure  profit  on  rice,  meaning  the 
pnxfit  arising  on  the  transaction  comprised  in  the  bought 
oote  of  the  first  contract  and  the  sold  note  of  the  second 
^(^tract  before  mentioned ;  and  that  a  policy  of  insur- 
uice  was  then  thereupon  effected  by  the  plaintiff  with 
u^e  defendants  in  the  words  and  figures  in  the  declara- 
wa  mentioned  and  set  forth.     That  a  certain  part  of 
^^  said  policy  was  in  print,  and  was  in  the  common 
n>rxxi  used  by  the  defendants  in  their  business :  and  that 
^^  said  part  so  in  print  was  as  follows,  that  is  to  say. 
•LX&e  Terdict  set  out  the  printed  form,  with  blanks  for 
uiQ  parts  afterwards  filled  up  in  writing.     See  p.  636, 


Xhat  on  18th  October  1846  the  ship  Edward  Bilton 

•^^vcd  and  was  at  Madras  for  the  purpose  of  taking 

^«e    6000   bags  of  rice  in   question  from  Madras  to 

^•^^'Ufoii,  for  which  purpose  she  had  been  previously 

^^M*rtered  by  the  pluntiff*s  vendors ;  and  that  the  whole 

of  the  6000  bags  of  rice  in  question  was  then  at  ilfa- 

irtu  ready  and  about  to  be  shipped  on  board  the  said 

veael  to  be  carried  from   Madras  to  London  for  the 

piaintiflrs  vendors.     And  that,  on  ;21st  October  1846, 

the  vessel  was  blown  out  to  sea  by  a  gale  of  wind,  and 

returned  to  Madras  on  26th  October  1846 ;  and  that 

1200  bags  of  the  rice  only  were  then  loaded  on  board 

u  u  4 
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the  said  vessel,  and  the  remaining  4800  bags  .were 
ready  and  about  to  be  shipped  on  board  of  her  when, 
on  the  24th  November  1846,  another  violent  gale  came 
on,  which  then  drove  the  said  vessel  out  of  Madras 
roads  to  sea,  and  there  dismasted  and  otherwise  dam- 
aged her,  and  spoiled  the  said  1200  bags  of  rice.     And 
that  afterwards  she  put  back  to  Madras^  where  she 
again  arrived  on  27th  November  1846,  and  then^  after 
having  discharged  the  1200  bags  of  rice,  which  were  so 
damaged  by  the  sea  that  they  were  obliged  to  be  sold 
on  the  spot,  and  never  came  to  LandoHy  she  was  fi 
so  injured  by  the  said  gale  as  to  be  obliged  to 
to  Calcutta  for  repair,  and  was  wholly  disabled  froi^^^ 
taking  on  board  the  remaining  4800  bags  of  the  rice  ^ 
question,  and  from  proceeding  from  Madras  to  Land 
on  the  voyage  mentioned  in  the  policy,  and  which 
would  have  done,  and  would  in  ordinary  course 
arrived  in  London  before  the  end  of  the  said  mon 
Mayy  whereby  the  contracts  aforesaid  would  have 
performed  and  the  said  profits  realised  thereon  by 
said  plaintiff,  but  for  the  injuries  and  damage  aforess/ 
That  the  said  ship  the  Edward  Bilton  was  under  repo^ 
at  Calcutta  until  27th  May  1847,  and  sailed  thence  on 
that  day  for  London  direct  with  a  cargo,  and  arrived  in 
London  on  24th  November  1847  without  any  of  the  sud 
rice  on  board.     And  that,  in  consequence  of  the  said 
damage  to  the  said  Edward  Bilton^  the  said  4800  bags 
never  were  loaded  on  board  of  her,  but  were  afterwards 
sent  to  London  by  another  vessel,  the  Mary  Nixon,  but 
did  not  arrive  until  some  time  in  the  month  of  Jtcjie 
1847;    and  that  both  the  said  contracts  consequently 
became  inoperative,  and  the  said  profit  was  wholly  lost 
by  the  plaintiff.      And  that  defendants,   before  this 


ta 


XII.  VICTORIA.] 


643 


M'SWINKT 
▼. 

Royal  Ex. 

^CUANOK  A»- 
fiUKAMCS. 


^tion,  had  notice  of  the  matters  before  found  by  the  ^ueen'i  Bench. 

r  1849/1 
y^i  and  were  requested  by  the  plaintiff  to  indemnify      *•        '-^ 

lUm  against  his  said  loss,  but  declined  to  do  so,  on  the 

ground  that,  as  they  contended,  they  were  only  liable 

^  make  good  to  the  plaintiff  the  loss  of  the  said  profit 

to  arise  in  respect  of  the  quantity  of  the  rice  in  question 

actually  shipped  on  board  the  Edward  Biltong  but  not 

^  req^ect  of  the  residue  of  the  said  rice  which  was  not 

tetoftlly  loaded  on  board  the  vessel.     But  whether  &c. 

2!he  verdict  then  referred  to  the  Court,  in  the  usual 

form^  the  question,  whether  or  not  the  defendants  have 

w>ken  the  covenants  &c.,  so  far  as  regards  the  causes 

^f  action  to  which  the  first  plea  is  pleaded. 

Ihtd  case  was  argued  on  the  special  verdict  in  Hilary 

*erna,  1849  (a),  by  MarHn  for  the  plaintiff,  and  Sir  F. 

^^^mger  for  the  defendants.      The  judgment  of  the 

^^^urt,  and  the  subsequent  discussion  in  the  Exchequer 

Cluaxuber,  make  it  unnecessary  to  report  the  arguments. 

*  Cur.  adv.  vult 

Judgment  was  delivered  in  Hilary  vacation  (^February 
Wth),  1849,  by 

Xiord  Dbnman  C.  J.      This  was  an  insurance  on 

^  profits  to  arise  upon  the  sale  by  the  plaintiff  of 

6000  bags  of  rice  in  case  they  had  arrived  by  the 

Eioard  BiUon.     The  plaintiff  had  purchased  the  rice, 

wliich  was  at  the  time  supposed  to  have  been  shipped 

ca  board  the  Edward  Bilton  on  the  9th  of  January 

1847;  and  bought  and  sold  notes  were  .regularly  de- 

JiVcsred.     On  the  16th  oi  January  the  plaintiff  sold  the 

rice  at  an  advance  of  \s.  6d.  per  cwt,  and  bought  and 

aold  notes  were  in  like   manner  regularly  delivered. 

(•)  Jmnuary  I9th,  J 849.     Before  Lord  Denman  C.  J.,  PaUtMon,  Cole- 
ridge  wad  V^gAfmon  Jt. 
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The  fice  was  expected  to  arrive  hj  the  Edward  BUttm 
in  May  1847.  On  the  18th  of  January  the  plaintiff 
insured  the  profits  arising  upon  the  sale  by  him.  The 
policy  was  *^ at  and  from  Madras  to  London^  '^on 
profit  on  rice,"  *'  beginning  the  adventure  upon  the  said 
goods  and  merchandwes  from  and  immediatdy  foUowing 
the  loading  thereof  aboard  the  said  slup  at  MadrasJ* 
On  the  26th  of  October  1846  the  Edward  BUtm  was  at 
Madras,  ready  to  take  the  6000  bags  of  rice,  which 
were  also  there  lying  ready  to  be  shipped  on  board  of 
her,  she  having  been  chartered  for  the  purpoee.  1200 
bags  had  been  loaded  on  board  and  the  rest  were  abou 
to  be  loaded  at  Madras,  when  the  ship  was  blown  on*: 
to  sea,  and  so  much  damaged  that  the  1200  bags  we 
spoilt  and  obliged  afterwards  to  be  relanded ;  and 
was  unable  i6  bring  them  or  the  remidnder  to 

Since  the  case  of  Lucena  v.  Craufurd(a)  there  is 
doubt  that  there  may  be  an  insurance  upon  profits:  b^ 
it  was  contended,  on  the  part  of  the  defendants,  that, 
give  an  insurable  interest,  the  goods  out  of  which  t 
profits  were  to  arise  must  have  been  on  board  the  shi7> 
and  that  this  case  was  within  the  principle  of  the  d 
cisions  in  Stockdale  v.  Dunlop  {b)  and  Knox  v.  fF6ad(c), 
Both  those  cases  are  however  clearly  distinguishable 
from  the  present. 

In  Stockdale  v.  Dunlop  (b)  there  was  no  binding  con* 
tract  for  the  sale  to  the  plaintiffs  of  the  goods  from 
which  the  profits  were  to  arise :  they  had,  as  observed 
by  the  Court,  no  legal  interest  whatever  in  the  subject 
matter  of  the  insurance :  there  was  merely  an  expecta- 
tion of  possession  on  the  part  of  the  plaintiffi,  founded 


(a)  2  New  Rep,  269,  in  Dom,  Proc,  on   Error  ftom  Exck,  Ck, ;  Lum 
cena  v.  Craufttrd^  3  B.  ^  P,  15, 

(Jb)  6M,iW.  224.  (c)  1  Cam^  543. 
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on  I  yerbal  promise  of  the  yendors^  which  was  not  Queen't  Bench 

binding  upon  them ;  and  therefore  there  was  no  insura-  ^__     '-^ 

Ue  interest.  In  the  present  case,  the  plaintiff  had  pur-  m<Swinst 
chased  the  rice  hj  a  valid  and  binding  contract,  and  the 
profit  was  fixed  and  ascertained  by  another  valid  and 
landing  contract  entered  into  by  him  with  his  vendees. 
In  the  case  of  Knox  v.  fFood  (a)  the  vessel  was  lost 
upon  her  outward  voyage ;  and  no  cargo  was  ready  for 
her  homeward  voyage ;  upo  nwhich  the  profits  were  to 
vise,  or  even  contracted  for ;  so  that,  as  Lord  Elknr- 
^(^raitffh  observed,  the  interest  of  the  assured  was  the 
^9®^tion  of  an  expectation,  which  was  not  an  insur- 
able interest 

In  the  present  case  the  ship  was  actually  at  Madras, 

where  the  goods  were  lying  ready  to  be  put  on  board 

^  pursuance  of  a  valid  contract,   and  part  actually 

^^^   on  board  at  the  time  of  the  loss.     It  appears 

to  ua   that  the  case,  in  principle,  falls  within  those  of 

Devaux  v.  J^Anson{b)y  and   Warre  v.  Miller  {c)y   and 

'^^'**  T.  Le  Mesurier  (d)  reported  in  Park  on  Insurances; 

*^  that,  where  there  is  a  l^al  certainty  that  profit  will 

b^  made  if  goods  arrive,  and  that  the  goods  are  ready 

^  ^  shipped  under  a  valid  contract,  there  is  an  insur- 

^^  interest;  and  that,  if  the  loss  arises  from  a  peril 

i^^si^ied  against,  such  as  the  perils  of  the  sea,  the  under- 

^ters  are  responsible. 

^  risk  of  loss  of  profits  attached  when  the  vessel 

waa  at  Madras,  ready  to  take  in  her  cargo,  and  having 

actoally  bq^  to  take  it  in  ;  and  the  loss  occurred  by 

ibe  ship  being  blown   off  and  sustaining  too  much 

dsmage  to  take  in  all  the  cargo,  which  was  a  peril  of 

the 


(•)  1  Camp.  543. 
(f )  4B.tC.  538. 


(6)  5  New  Co.  519. 

{d)  2  Pmrk  Ins,  563.  HUdyartTs  Ed. 
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is  entitled  to  our  judgment. 


M'SwiKiT  Judgment  for  plaintiff  (a). 
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(a)  See  tlie  next  case. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

januarj/ i2d.    The  Corporatioii  of  The  Royal  Exchange 

SURANCE  against  M*Swiney. 

(For  marginal     TUDGMENT  haying  been  signed  in  thia  case  for 
ante.)  plaintiff  below,  the  defendants  below  brought 


in  the  Exchequer  Chamber,  asagning  for  errors  thiL^   : 
appears  by  the  record  that  defendants  have  broken  t^^jS 
covenants  so  far  as  regards  the  matters  pleaded  to  in  Hm^ 
first  plea,  and  that  judgment  is  given  for  the  plainti^'^'''^^^^^ 
whereas  judgment  ought  to  have  been  given  for  ih^^ 
defendants.     Joinder.     The  case  was  argued  on  the 
writ  of  error  in  Michaelmas  vacation  (November  27th) 
1849,  before  Maulsy  Cresswelly  Williams  and  Talfawrd 
Js.,  and  Parke,  Aldersan,  Rolfs  and  Hatt  Bs. 

Sir  F.  Thesiger,  for  the  plaintiffs  in  error  (defendants 
below).  The  plaintiff  below  could  not  have  an  insur- 
able interest  in  the  expected  profits  without  having  an 
insurable  interest  in  the  goods ;  and  in  those  he  could 
have  no  insurable  interest  till  they  were  put  on  board. 
Until  then,  neither  goods  nor  profits  could  be  the  sub- 
ject of  perils  of  the  seas.     The  judgment  of  the  Court 
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of  Queen's  Bench  has  proceeded  too  far  on  a  supposed  Queen*s  Bench. 

analogy  to  the  case  of  freight.     The  subjects  of  insur-  1_ 

anoe  are  ship  and  goods,  to  which  freight  and  profits 
are    inddent.     There  can  be  no  insurable  interest  in 
freight  without  ownership  of  the  vessel,  nor  in  profits 
wi't.lioat  an  actual  ^terest  in  the  goods,  the  corpus  on 
wluch  the  profits  are  to  arise.  In  Barclay  y.  Cousins  (a), 
whore  profits  of  a  cargo  were  held  insurable,  LaW' 
rew^ce  J.  (deUvering  the  judgment  of  the  Conrt)  treated 
{hen  as  incident   to  the  goods  insured.      After  de- 
Bcriling  the  protection  by  insurance  as  embracing  ge- 
i^erally  *'  those  losses  and  disadvantages  which,  but  for 
the  perils  insured  against,  the  assured  would  not  suf- 
fer," he  proceeds :    **  In  every  maritime  adventure,  the 
^^▼ontuier  is  liable  to  be  deprived  not  only  of  the 
™>g    immediately  subjected    to  the   perils    insured 
'Puiat,  but  also  of  the  advantages  to  arise  from  the 
^inval  of  those  things  at  their  destined  port     If  they 
do  Hot  arrive,  his  loss  in  such  case  is  not  merely  that 
of  his  goods  or  other  things  exposed  to  the  perils  of 
iwngation,  but  of  the  benefits  which,  were  his  money 
^ployed  in  an  undertaking  not  subject  to  the  perils, 
be  might  obtun,  without  more  risk  than  the  capital 
itself  would  be  liable  to :  and  if,  when  the  capital  is 
subject  to  the  risks  of  maritime  commerce,  it  be  allow- 
aUe  for  the  merchant  to  protect  that  by  insuring  it^ 
wliy  may  he  not  protect  those  advantages  he  is  in 
danger  of  losing  by  their  being  subjected  to  the  same 
siskfl  ?  "  Lord  EUenborough  asked,  in  Eyre  v.  Glover  (b), 
<<  are  profits  any  thing  more  than  an  excrescence  upon 
the  value  of  the  goods  beyond  the  prime  cost  ?"   Befer- 


(a)  S  Auf,  544.  547. 


(b)  16  Etui,  218. 
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ViOume  XIV.   ence  was  made  in  the  Court  below  to  Lueena  t«  Cram- 
'__  furd  (a),  where  Lawrence  J.  sidd :  **  Interest  does  not 


RoTAL  Ex-  neoefisarilj  imply  a  right  to  the  whole,  or  a  part  of 
•nsAvci       a  thing,  nor  necessarily   and  exdosively   that  wUch 

M'SwiMir.  may  be  the  subject  of  privation,  but  the  having  some 
relation  to,  or  concern  in  the  subje^  of  the  insurance, 
which  relation  or  concern  by  the  happening  of  the 
perils  insured  against  may  be  so  affected  as  to  produce 
a  damage,  detriment,  or  prejudice  to  the  person  insur- 
ing :  and  where  a  man  is  so  circumstanced  with  respect 
to  matters  exposed  to  certain  risks  or  dangers,  as  to 
have  a  moral  certainty  of  advantage  or  benefit,  but 
for  those  risks  or  dangers  he  may  be  said  to  be  in- 
terested in  the  safety  of  the  thing.  To  be  interested 
in  the  preservation  of  a  thing,  is  to  be  so  circumstanced 
with  respect  to  it  as  to  have  benefit  from,  its  existence, 
prejudice  from  its  destruction.  The  property  of  a 
thing  and  the  interest  devisable "  (derivable)  *'  from  it 
may  be  very  different :  of  the  first  the  price  is  generally 
the  measure,  but  by  interest  in  a  thing  every  benefit 
and  advantage  arising  out  of  or  depen<Ung  on  sach  thing 
may  be  considered  as  being  comprehended."  But  these 
words  must  be  understood  with  reference  to  the  subject 
matter  of  decision  in  that  case,  namely,  the  interest  of 
the  Commissioners  for  sale  of  Dutch  property  under 
Stat.  35  6r.  3.  c.  80.  5.  21.  in  Dutch  ships  actually  seized 
under  orders  of  the  British  government,  and  insured 
by  the  Commissioners  afterwards.  If  the  language  of 
Lawrence  J.  be  supposed  to  mean  that  for  the  purpose 
of  insurance  it  is  not  necessary  to  have  an  actual  in- 
terest in  the  subject  matter,  it  is  directly  at  variance 

(a)  2  New  Rep,  269.  902. 
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with  Stoekdale  v.  Dunlop  (a),  where  the  Court  of  Ex-  Qw««i*#  Bench. 

chequer  held  that  the  plaintifFs  had  no  insurable  in-  * 

terest  in  the  profits  of  an  expected  cargo  which  they 
had  agreed  to  purchase,  the  contract  not  being  a  legally 
hindlng  one.  The  accessory  cannot  be  more  protected 
than  the  principal ;  and  by  the  terms  of  this  policy  the 
goods  were  insured  only  '^  from  "  *'  the  loading  thereof 
aboard."  It  is  true  that  in  Flint  v.  Flemyng  (b)  the 
plaintiff  recovered  for  the  loss  of  freight  on  goods  which 
had  not  yet  been  shipped ;  and  that  decision  was  fol- 
lowed up  in  Devaux  y.  J^ Anson  (c) :  but  in  these  cases 
the  firdght  was  lost  by  loss  of  the  ship ;  the  ship  was 
the  principal;  and,  that  being  destroyed,  the  freight 
never  could  be  earned.  Here  the  principal,  the  4800 
bags  of  rice,  never  was  destroyed ;  there  was  merely  a 
delay  in  its  arrival.  As  Patteson  J.  observed  on  the  ar- 
gument below,  the  assured  is  seeking  to  engraft  on  the 
iDfluranoe  a  guarantee  that  the  goods  shall  arrive  within  a 
certain  time.  The  loss  in  question  does  not  arise  from 
any  peril  insured  against.  Supposing  even  that  the 
goods  had  been  shipped,  and  the  vessel  had  sailed  and 
been  obliged  to  put  back,  and  by  the  consequent  delay 
a  market  for  the  cargo  had  been  lost,  the  goods  them- 
selves being  entirely  uninjured :  that  would  not  have 
been  a  loss  within  the  policy.  The  judgments  of  this 
Court  in  Anderson  v.  Wallis  (d)  and  Everth  v.  Smith  (e) 
are  clear  on  this  point,  as  to  goods  and  freight;  and 
there  can  be  no  different  rule  as  to  profits  (ff).     It  can- 


(6)  1  B.  ^  Ad.  45. 
(d)  2M,^S,  240. 


(a)  eM.^W.  224. 
(«)  5  New  Co.  519. 
(«)  SM.^  S.  278. 

(jg)  Paiteton  J.  obaenred,  on  the  argument  below:  **  If  Drouhet  ^ 
Co,  bad  inaared  the  riGe»  they  could  not  have  recovered  for  the  4800  bags, 


t. 


650 


EXCH.  CH.   HILARY  VACATION, 


Volume  XIV. 

1850. 

ROTAL  Ex- 

CHANQK  As- 

SURAMCX 

M'SWINKT. 


not  be  contended  that  there  is  in  this  case  any  insur- 
ance,  virtual  or  otherwise,  upon  the  ship ;  the  omisBion 
to  strike  out  some  words  in  the  printed  form  may  giTe 
rise  to  this  suggestion ;  but  the  declaration  states  the 
insurance  to  be  on  the  expected  profit  upon  rice. 


Martin,  contrd.  First:  The  policy  was  in  reality 
an  undertaking  that  the  ship  should  not  be  prevented 
from  arriving  with  the  goods  by  an  injury  for  which 
the  ship-owner  or  the  owner  of  the  goods  might  have 
recovered:  and  this  meets  the  observation  of  Plater- 
son  J.,  referred  to  on  the  other  side.  Secondly :  the 
loss  was  an  entire  destruction  of  that  which  was  the 
subject  matter  of  insurance. 

What  that  subject  matter  was,  is  the  real  dispute  be- 
tween the  parties.  The  insurance  was  upon  the  profits 
of  a  contract.  M^Swiney  had  agreed  to  purchase  rice 
of  Drouhet  if  Co. ;  but  nothing  actually  passed  to  him  by 
that  agreement :  something  remained  to  be  done  before 
the  property  in  the  rice  vested  in  him ;  it  was  to  arrive 
and  be  weighed  out.  Then  M^Swiney  sells  to  Messrs. 
Woodhouse;  and  he  insures  the  profit  to  arise  from 
the  subcontract.  The  interest  so  insured  is  not  an  ex- 
crescence from  the  goods.  That  expression  applies  to 
the  ordinary  case  where  a  man  has  actually  bou^t 
goods  and  expects  to  get  an  advanced  price  for  them  at 
the  port  of  discharge.  Here  the  declaration  alleges 
that  the  plaintiff  at  the  time  of  effecting  the  policy  bad 
reason  to  expect,  and  did  expect,  that  he  would,  '*  by 


because  of  their  arrival.  Supposing  they  had  also  insured  the  profits  in 
the  language  of  the  present  policy,  could  they  have  recovered  for  them  ? 
If  so,  the  profits  would  seem  not  to  be  a  mere  eicreacence.** 
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reason  and  means  of  the  premises,  and  of  the  arrival  of  Queen*t  Bench, 

the  8iud  rice  as  aforesaid,  and  the  performance  of  the  * 

said  contracts,  make  a  profit "  &c.     If  that  profit  was 
lost  by  a  peril  of  the  sea  operating  on  the  ship  and  part 
of  the  goods  at  Madras,  the  policy  attached.     It  is 
not  correct  to  say  generally  that  this  is  setting  up  a 
gnsTantee  that  the  ship  should  arrive  in  London  by  the 
end  of  May.     The  liability  of  the  insurers  depended  on 
the  ship  being  injured  by  a  peril  insured  against,  and 
thereby  prevented  from  arriving.    {^Cresswell  3.     Sup- 
pose the  ship  had  been  stranded  but  not  injured,  and 
a  delay  had  resulted.]     It  is  not  necessary  to  say  whe- 
ther on  a  delay  caused  by  such  an  accident,  or  by 
winds,  the  policy  would  attach.     But  it  would  if  the 
delay  were  occasioned  by  the  happening  of  a  peril  in- 
sured agunst     \Parke  B.    If,  in  consequence  of  such 
a  peril,  the  ship  had  been  delayed,  but  arrived  on  the 
1st  otJune,  would  that  have  been  a  loss?]     That  is 
not  the  present  case.   Ordinarily  the  subjects  of  marine 
insnrance  are  ship,  goods  and  freight:  but  an  insur- 
ance may  be  on  something  which  is  neither.    Nothing 
creates  a  limit  in  this  respect  but  the  statute  19  G.  2. 
e,  37.    The  policy  here  shews  expressly  that  the  insur- 
ance contemplated  was  upon  "  profit  on  rice :  ^  that  is  a 
legal  insurance,  and  analogous  to  insurances  of  freight 
(•*  the  benefit  derived  from  the  employment  of   the 
ship;"  Flint  Y.  Flemyng {a) ;)  or  of  commission,  which 
is  the  interest  a  man  has  in  the  sale  of  goods  arriving 
at  their  port  and  realising  a  profit  by  his  exertion, 
though  he  has  no  interest   in   the  goods  themselves. 
^  Comnussions,  as  to  their  insurability,  stand  on  the 
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Foiume  XIV,   Same  ground  as  profits ;  and,  as  we  have  already  aeeiii 

'___   are  clearly  established  in  English  law,  to   be  lawful 

subjects  of  insurance.  But "  the  assured  *'  must  shew, 
that,  at  the  time  of  the  loss,  the  goods,  out  of  the  sale 
of  which  the  profits  or  commissions  were  expected  to 
arise,  were  either  actuaUy  on  board,  or  ready  or  con- 
tracted to  be  put  on  board,  so  that  nothing  but  the 
loss  intervened  between  the  assured  and  hia  realising 
such  profits  or  receiving  such  commissions :  "  1  AnumU 
an  Insurance,  241 ;  where  Knox  v.  Wood  (a)  is  cited. 
The  language  of  Lawrence  J.  in  Barclay  v.  Cousms  (i), 
cited  on  the  other  ude,  and  in  1  Am.  Ins.  204,  ahews 
that  the  interest  in  question  is  one  of  those  which 
may  legitimately  be  insured. 

Stockdale  v.  Dunlop  (c)  is  no  authority  against  the 
plaintiff  below.  There  the  contract  on  which  the 
interest  depended  was  one  which  could  not  be  enforced; 
it  was,  as  Parke  B.  said,  '^  an  engagement  of  honour 
merely."  The  same  learned  Judge  says  there:  *'I 
admit  that  profits  may  be  insured,  but  that  is  on  the 
ground  that  they  form  an  additional  part  of  the  value 
of  the  goods,  in  which  the  party  has  already  an  interest. 
Thus,  the  owner  of  goods  on  board  a  vessel  may  insure 
the  profits  to  arise  from  them.  So  may  a  consignee, 
or  a  factor  in  respect  of  his  commission.  So  may 
captors,  because  they  have  a  lawful  possession,  coupled 
with  a  well  founded  expectation  that  their  daim  to 
retain  the  goods  will  be  allowed.  So  may  the  owners 
of  slaves,  or  a  captain  in  respect  of  his  commisBion. 
In  these  cases  there  is  either  an  absolute  or  a  special 
property  in  possession."     \Parke  B.     I  was  content 


(a)  2  Park  Int.  564. ;  S.C.X  Camp.  543. 
(c)  6M.^W.  224. 


(6)  S  Eaat^  547. 
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ing  the  oase  of  goods  actually  on   board.]     The  Queen*t  Bench. 
judgment  proceeds :   "  There  the  profits  are  insured  [___ 


an  additional  value  upon  the  goods,  in  which  the 
insurer  has  a  present  interest."  That  would  not  apply 
to  the  case  of  a  factor.  "  Here,  however,  the  assured 
are  not  interested  at  the  time  of  the  goods  being  put 
on  board,  but  only  upon  their  arrivaL"  In  the  present 
oase  there  was  an  actual  interest  when  the  goods  were 
pat  on  board,  by  a  subsisting  and  valid  contract.  It 
iras  an  "interest  derivable''  &om  a  thing,  as  distin- 
gniahed  from  "  the  property  of  a  thing"  by  Lawrence  J. 
in  Lueena  v.  Craufurd  {a). 

If  it  be  asked,  when  this  policy  attached,  the  answer 
iBf  when  the  goods  were  ready  for  shipment  at  Madrca^ 
and  the  vessel  ready  to  receive  them.     The  effective 
words  as  to  the  commencement  of  the  risk  are  ''at 
and   firom."     In   Montgomery  v.  Eggington  (b)  the  in- 
surance was  on  freight  valued  at  1500Z. ;  600/.  worth 
was  on  board,  and   goods  to  the  remaining  amount 
ready  to  be  shipped,  when  the  vessel  was  driven  from 
her  moorings  and  lost;  and  the  assured  recovered  in 
respect  of  the  whole.     In  1  Am.  Ins,  470,  the  result 
of    that   and  other  cases  is    stated    to   be:    ^^  That 
'where   a  full   cargo    has   been    contracted    for,    and 
is  ready  to  be  shipped  on  board  at  the  time  of  the 
losBj  and  the  ship,  being  otherwise  in  a  condition  to 
receive  the  cargo,   is  only  prevented  from  doing  so 
by  the  intervention  of  the  perils  insured  against,  the 
pcdicy  on  freight  attaches,  and  the  underwriters  are 
liable  for  the  loss  of  the  whole  freight  which  would 
have  been  earned  on  the  voyage,  even  though  no  part 
of  the  cargo  has  ever  been  shipped  on  board  at  alL" 
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This  applies  equally  to    the   interest    insured 
Unless  the  words  '^  at  and  from  "  have  the  effect 
contended  for,  there  is  no  difference  between  an  i 
surance  on  freight  or  on  profits  and  an  insurance 
goods,  in  which  case  the  risk  begins  from  the 
on  board.     \CTessweUZ.     The  contract  with  Mi 
JVoodhouse  was  for  goods  *^  to  arrive  on  or  before  ** 
According  to  Lovatt  v.  Hamilton  (a)  it  was  no 
contract  for  goods  which  did  not  so  arrive.]     Joh 
V.  Macdonald{b)  (cited,  with  the  preceding  and  o 
decisions,  in  Smith's  Mercantile  Law,  469,  note(/)»  4t:]i 
ed.)  was  a  similar  case.     The  contingency  by  whicsli 
the  plaintiffs  in  those  cases  were  defeated  ia  that  wliks^ 
the  present  policy  is  intended  to  provide  against. 
2  Park  Ins.  564.   {HUdyarcTs  ed.)  it  is  said  that  " 
open  policy  on  profits  is  good,  the  assured  proving 
interest  in  the  cargo  ;^  and  King  y.  Glover  {c)  is  citedi^ 
where,  *'  in  the  Common  Pleas,  after  much  deliberation,    ^ 
all  the  Judges  of  that  Court  were  of  opinion  that  an 
African  captain,  who,  besides  his  wages,  was  entitled 
for  his  trouble  and  attention  in  purchasing  slaves  on 
the  coast  of  Africa,  and  selling  and  dispoong  of  them 
in  the   ffest  Indies,  to  so  much  per  cent,  and  other 
privileges,  had  a  good  insurable  interest  in  this  remu- 
neration."    There  the  insurance  was  '*at  and  from'' 
the  coast  of  Africa,  and  would  have  attached  if,  when 
the  slaves  were  ready  to  be  taken  on  board,  the  ship 
had  been  blown  out  to  sea  and  the  voyage  lost.     In 
that  and  similar  cases,  *' there  was  something  of  cer- 
tainty  in  the  profits  or  commissions  which  the  assiued 
expected : "  but,  '^  where  not  only  the  profits  are  an 


(a)  5  M.4r  JV.  639. 
(**)  2  New  Hep.  206. 
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IpectatioDj  but  the  obtaining  a  cargo^  out  of  which   QueeH*t  Bench, 
ttm^aoommisaion  is  to  arise,  is  also  an  expectation,  such [ 


insurance  cannot  be  supported  without  entirely 
d^^JBtroying  the  intention  of  the  stat.  19  G.  2.  c.  37  :^ 
i  JiBcrk  Ins,  564.  The  present  insurance,  tried  by  this 
st,  sustains  the  action.  Devaux  v.  T Anson  (a)  goes 
whole  length  required  by  the  plaintiff  below. 
\^Jk[QMls  J.  The  goods  there  were  the  plaintiff's  own ; 
MxiA  the  dedsion  was  that,  under  an  insurance  upon 
freight}  he  might  recover  the  profits  expected  from 
canying  his  own  goods  in  hb  own  ship:  a  very  old 
point  Parke  B.  It  was  an  insurance  of  the  ship^s 
Oniings.]  The  insurance  was  against  loss  by  injury 
either  to  the  ship  or  goods :  if  either,  in  such  a  case, 
'©ceived  injury  by  which  loss  accrued,  the  safety  of 
*^  other  would  be  no  answer.  [^Cresswell  J.  Accord- 
^^S  to  your  argument  you  do  not  want  the  second 
^^^^tiact  of  sale,  if  you  can  shew  that  a  profit  would, 
^^  aome  way,  have  been  made  by  the  goods.]  There 
^  nothing  unreasonable  or  illegal  in  a  contract  to  be 
^emnified  agunst  loss  that  may  accrue,  either  by  the 
SPods  being  altogether  prevented  from  going,  or  by  a 
pU  bdng  damaged  so  that  a  contract  in  respect  of  the 
wkde  cannot  be  fulfilled :  and,  if  the  claim  arises,  the 
only  question  is  whether  the  loss  happened  by  a  peril 
jomed  against.  [Parke  B.  It  is  strange  if  the  under- 
writers have  insured  the  arrival  by  a  certain  day  at 
ilie  ordinary  premium.]  It  is  enough  if  the  record 
shews  that  the  voyage  insured  was  never  performed, 
and  that  by  reason  of  a  peril  insured  agsdnst.  It  lies 
npon  the  underwriters  to  prove  that,  having  insured 
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against  a  particular  peril,  and  that  having  happenedf 
they  are  not  liable. 

Then,  the  policy  in  this  case  has  attached,  the  subject 
matter  of  insurance  being  totally  destroyed.  The  profit 
was  an  undivided  profit,  depending  upon  the  arrival 
of  all  the  rice.  Part  not  arriving,  the  whole  benefit 
was  lost;  and  that  by  a  peril  insured  against.  Ac* 
cording  to  Lovatt  v.  Hamilton  (a),  the  plaintiff  could  not 
obtain  6000  bags,  and  he  could  not  compel  his  vendees 
to  accept  less.  \Parke  B.  Do  you  say  that  the  in- 
sured profit  would  have  been  lost  if  one  bag  had 
sustained  sea-damage?]  In  such  an  extreme  case  a 
jury  would  not  find  for  the  plaintiff.  But  if  there  were 
a  real  and  substantial  loss  of  quantity  the  profit  would 
be  gone.  [Parke  B.  If  the  loss  of  ten  bags  would 
have  that  result,  ought  not  the  premium  to  be  very 
high?]  It  was.  [Maule  J.  If  you  had  shewn  the 
agent  of  the  Company  a  contract  such  as  yon  state  this 
policy  to  be,  he  would  not  have  taken  it  at  2^  per 
cent]  The  question  comes  ultimately  to  be,  what  was 
insured.  \Parke  B.  And  whether  the  policy  has 
attached  to  that.     Maule  3.     By  perils  of  the  sea.] 


Sir  F.  Thesiffer,  in  reply.  There  was,  no  doubt, 
some  interest  in  the  goods  and  possible  profits,  which 
might  have  been  insured  by  a  suitable  policy.  The 
insurance  is  simply  of  "  profit  on  rice.*'  It  is  con- 
tended that  this  means  the  profit  of  certain  contracts 
respecting  rice ;  but  that  is  not  sa  J£  the  party  in- 
suring had  stated  to  the  underwriters  that  he  wished  to 
insure  the  arrival  of  6000  bags  of  rice  in  London  by  the 


(a)  5M,i^  W,  639. 
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1st  of  May^  the  oase  would  have  been  different.     But  QuetnU  Bench, 

the  profit,  as  mentioned  here,  is  part  of  the  value  of  ' 

such  a  quantity  of  rice.     \_Parhe  B.    It  is  an  additional 
iiuarance  by  the  owner  on  his  own  property.     Maule 
J.     Of  the  price  at  the  port  of  discharge,  after  deduct- 
ing the  cost  on  board.]     Such  an  insurance  must  be 
not  on  profits  in  the^abstract,  but  on  profits  annexed  to 
something ;  that  is,  to  some  certain  goods.     Then  the 
risk  upon  such  profits  ''at  and  from  Madras *^  must 
commence  when  such  certain  goods  are  laden  on  board 
at  Madras.     Homeyer  v.  Lushihgton  (a)  decides  that 
this  is  the  time  at  which  the  policy  on  goods  must  at- 
tach.    The  case  of  commission  differs  from  this ;  for,  if 
the  ship  is  lost,  the  commission  may  still  be  earned  by 
Bending  on  the  goods  in  some  other  way.     It  is  true 
that,  in  the  case  of  freight,  the  assured  may  recover  if 
either  the  ship  or  the  goods  be  lost,  the  freight  depend- 
ing on  the  existence  of  both.     But  here  a  term  is  intro- 
duced independent  of  the  mere  safety  of  either  ship  or 
goods;  namely  that  the  goods,  and  each  and  every  part 
of  them,  shall  arrive  by  such  a  time  that  profits  may 
accrue  under  a  contract.     [Alderson  B.     It  is  an  insur- 
ance of  the  capacity  to  perform  a  contract.]     Under- 
writers may  enter  into  such  an  engagement ;  but  they 
should  have  specific  notice  that  they  are   doing  so. 
Agun,  the  present  subject  of  insurance,  as  represented 
on  the  other  side,  is  one  on  which  perils  of  the  sea,  as 
the  term    is  commonly   understood,    cannot  operate. 
[Alderson  B.     Would  a  calm  be  a  peril  of  the  sea  for 
this  purpose  ?]     The  defendant  in  error  must  contend 
so.     In  the  case  of  freight,  a  loss  by  destruction  of  the 
vessel  is  a  total  loss  within  the  policy,  though  the  goods 


(a)  15  Eait,  46. 
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a  peril  to  ship  or  goods;  and  the  destruction  of  eit 
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takes  away  the  possibility  of  earning  freight.  In 
case  of  insurance  on  profits,  the  perils  of  the 
they  operate  at  all,  must  operate  upon  the 
subject  goods,  and  goodi^  actually  on  board.  If 
Edward  Bilton  had  been  totally  'lost  before  any 
was  on  board,  but  the  rice  had  been  sent  by  an 
ship,  and  had  arrived  in  time  and  been  accepted^  th 
would  have  been  no  loss  by  perils  of  the  sea,  within, 
meaning  of  this  insurance.  The  loss  which  has 
pened  is  not  a  loss  by  perils  insured  against,  but 
retardation  of  the  voyage.  No  direct  answer  has 
given  to  the  question  whether,  if  the  voyage  had  be^^^ 
delayed  one  day  beyond  the  end  of  May^  or  if  ose  O^ 
two  bags  of  rice  only  had  been  damaged,  there  wotdi^'^ 
have  been  a  loss  within  the  meaning  of  the  pdicy^r 
This  is,  in  effect,  not  an  insurance  upon  profits  in  the^ 
sense  ascribed  to  the  word  on  the  other  side,  but  on  the  ^ 
arrival  of  the  ship  in  a  given  time,  and  the  aUlity  of 
the  assured  to  perform  his  contract 


Willes  (with  Martin)  suggested  that  the  dedamtion 
expressly  averred  that  the  plsdntiff  **  did  make  aasoranoe 
upon  the  expected  profit  on  the  said  rice,"  and  the  plea 
admitted  this.  [^CresstoeU  3.  There  is  no  admisaion: 
the  plea  is  the  General  issue,  by  Statute.  Parke  B. 
It  puts  in  issue  every  thing.]  Stat.  \\  G.  1.  c.  30.  m.  43. 
gives  the  Company  power  to  plead  **  that  they  have  not 
broke  the  covenant ; "  but  it  does  not  give  any  specific 
operation  to  the  plea.  [Plait  B.  Is  not  the  efifect  of 
such  an  enactment,  that  the  plea  puts  in  issue  every- 
thing ?] 

Cur.  adv.  tmU. 
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B.  now  delivered  the  judgment  of  the  Court.  QiMm*j  Bench. 

IB  case  was  argued  before  my  brothers  Aldersan,  ' 

Md9€le,  Bolfe,  Cresiwell,  Flatty  Williams,  Talfourd  and    ^l^^^J^l 

myself,  at  the  last  sittings.     The  action  is  on  a  policy      iuaaiick 

o&asuranoe  of  the  Royal  Exchange  Assurance  Company.     M'Svinbt. 

The   declaration  is  out  of  the  usual  form.     It  states 

tliaty  before  the  making  of  the  policy,  the  pluntiff  had 

agreed  to  buy  of  Drouhet,  Gardiner  8f  Co.  6000  bags 

of  rice,  then  supposed  to  have  been  shipped  at  Madras 

on  board  the  JEdward  Bilton,  to  arrive  on  or  before 

the  end  of  May,  and  guaranteed  equal  to  samples,  at 

19«.  a  cwt.,  with  other  matters  unnecessary  to  mention. 

It  then  states  that  the  plaintiff  agreed  to  sell  the  same 

60O0  bags,  at  20^.  6dl  per  cwt.,  on  the  like  terms ;  and 

tba^  the  plaintiff  had  just  reason  to  expect,  by  reason  of 

the    contracts  and  the  arrival  of  the  rice,  to  make  a 

profit  of  675il,  and  thereupon  caused  the  policy  in 

qaeetion  to  be  effected  on  the  said  profit  on  the  said 

lice,  which  said    policy  is  set  out.      It  states  (his 

LoTdship  here  read  the  material  parts,  as  set  out  in  the 

declaration). 

Upon  the  special  verdict  the  Court  of  Queen's  Bench 
pve  its  judgment  in  favour  of  the  plaintiff.  On  the 
aigament  before  us,  it  was  contended  that  this  judgment 
WIS  erroneous.    And  we  think  it  was. 

The  first  question  discussed  was,  whether  the  plaintiff 
haA  an  insurable  interest  in  profits  on  the  rice.  Under 
tb^  circumstances  stated  in  the  special  verdict,  we  feel 
nO  doubt  that  he  had ;  he  had  entered  into  a  binding 
i^tnct  with  Drouhet  8f  Co.,  by  virtue  of  which  he 
^odA  have  had  a  right  to  6000  bags  of  rice  delivered 
i0  him  in  England  on  the  safe  termination  of  the 
ycyage  of  the  Edward  BiUon  to  England,  with  the 
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whole  of  that  quantity  of  rice  on  boards  before  the 
of  May ;  and  he  had  made  another  contract  to  seD 
rice  in  these  events,  by  which  contract  he  had  secured 
profit  of  Is.  6d,  a  cwt.  We  have  no  doubt  that 
plaintiff^  might  have  recovered,  in  the  events  which  ha^ 
happened,  a  total  loss,  if  he  had  been  insured  by 
policy  properly  adapted  to  the  case,  and  so  drawn  as 
cover  his  special  interest  from  the  time  that  the 
was  appropriated  by  the  vendors,  and  ready  to 
shipped  at  Madras,  and  also  to  assure  him  against  1< 
of  the  expected  profits,  not  merely  by  the  loss  of  all 
rice  by  perils  of  the  seas,  but  by  the  loss  of  any  part 
it,  or  the  loss  of  the  ship,  or  delay  of  the  voyage 
yond  the  month  of  May ;  in  any  of  which  contingen-  ^ 
cies  this  special  interest  in  profits  would  have  been^^ 
entirely  defeated. 

If  such  an  assurance  had  been  made  on  this  peculiar 
interest,  against  all  these  events,  it  is  obvious  that  the 
underwriters  would  have  required  a  much  larger  pre- 
mium for  insuring  so  complicated  a  risk  than  for  an 
ordinary  insurance  by  an  owner  on  goods  or  profit  on 
goods,  which  would  be  liable  to  loss  only  by  perils  of 
the  seas  or  other  accidents  happening  to  the  goods 
themselves. 

But  the  question  in  this  case  arises  on  the  policy  de- 
clared upon,  which  is  in  most  respects  in  the  ordinary 
form,  attaching  the  risk  to  the  ship  in  the  port  and  to 
the  goods  from  the  loading  on  board.  And  the  deciaon 
of  that  question  depends  upon  the  true  construction  of 
the  policy  alone ;  the  facts  found  by  the  special  verdict 
not  affording  any  ground  for  putting  a  different  oom- 
struction  upon  it  than  that  which  its  words  require. 
It  is  probable  that  the  plaintiff  meant  to  insure 
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special  interest,  which  was  defeasible  altogether  on  the  Quem^t  Benek. 

lifltppening  of  any  one  of  four  contingencies,  the  loss  of 

the  ship,  or  of  the-  whole  of  the  rice>  or  of  part  of  the 

noe^  or  the  delay  of  the  voyage ;  and  to  insure  against 

«I1   of  these  contingencies  happening  by  perils  of  the 

teas,  or  the  other  losses  mentioned  in  the  policy.     Per- 

\iap8  also  he  may  have  meant  the  policy  to  attach 

to  goods  on  shore ;    but  that  is  less  probable,   as  he 

supposed  the  rice  to  be  on  board.     The  facts  found  do 

iU)t  enable  us  to  say  that  the  defendants   meant  to 

'Bnire  that  interest,  and  agiunst  all  those  contingencies, 

V  that  circumstance  would  make  any  difference ;  for  it 

• 

M  not  found  that  they  knew  the  nature  of  the  interest 
^  tho  time  of  the  effecting  of  the  policy.  The  true 
question  is,  what  is  the  meaning  of  the  words  in  the 
policy  itself. 

Upon  the  face  of  the  policy,  giving  full  effect  to  the 
wntten  port  of  it,  wc  think  that  the  plaintiff  is  to  be 
oonadered  in  the  same  situation,  as  to  the  liability,  aa 
if  be  had  insured  the  ordinary  profits  of  a  parcel  of 
rice  shipped  on  board  the  particular  vessel,  that  is,  the 
additional  value  which  it  was  expected  to  acquire  at 
the  termination  of  the  voyage,  and  against  the  losses 
specified.     If  so,  we  think  it  clear  that  the  policy  at- 
tached only  to  such  rice  as  was  actually  on  board.    The 
adventure  begins  on  the  said  goods  from  and  imme- 
diately after  the  loading  on  board :  and  we  think  the 
ioflurance  on  the  profit  or  the  additional  value  of  the 
goods  cannot  begin  at  a  different  time ;  and,  further, 
that  the  losses  instured  against  by  this  policy  are  only 
the  losses  by  perils  of  the  seas  directly  affecting  the 
goods  and  consequently  the  profit  on  the  goods. 

We  do  not  mean  to  say  that  the  special  interest 
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roiume  xiv^    which  the  plaintiff  had  was  not  a  ^  profit  on  rice,**  nor 

*        that  it  was  not  insured  against  certain  risks  by  the 

policy  in  certain  events.  It  is  not  necessary  for  the 
defendants  to  contend  that  there  was  a  false  description 
of  the  subject  of  the  policy,  so  that  the  underwriters 
were  not  bound  thereby  to  indemnify  the  plaintiff 
against  some  losses  happening  to  it.  We  do  not  say 
the  policy  was  void  altogether,  and  the  defendants  not 
bound  by  it.  Indeed  we  think  the  defendants  must  be 
taken  to  have  insured  those  insurable  profits  in  lice, 
which  the  plaintiff  had,  answering  the  description  in 
the  policy ;  and  he  is  not  stated  to  have  had  any  other 
than  that  in  question :  but  we  are  of  opinion  that,  ac- 
cording to  the  terms  of  that  policy,  it  attached  only  to 
profits  arising  from  goods  actually  pttt  on  board,  and 
indemnifies  only  against  loss  or  damage  to  those  goods, 
just  as  if  ordinary  profits  of  goods  belonging  to  the 
owner  of  them  had  been  insured  thereby.  The  de- 
fendants, therefore,  were  not  liable  on  the  policy  for  the 
profit  on  rice  not  on  board. 

But  it  is  not  necessary  for  us  to  decide  even  this 
point ;  for,  if  the  policy  had  attached  to  the  profit  of 
rice  on  shore,  the  defendants  would  certainly  not  have 
been  liable  for  losses  by  perils  of  the  seas,  which  did 
not  directly  affect  them,  but  only  other  rice  comprised 
in  the  same  contract,  the  loss  of  which  caused  the  loss 
of  all  the  profit  by  reason  of  the  special  nature  of  that 
contract,  which  made  the  profit  to  depend  on  the  safe 
arrival  of  the  whole  of  the  rice  on  board  a  particular 
vessel,  and  in  a  certain  time.  Who  could  suppose  under 
such  a  policy  as  this  that  the  defendants  were  to  pay  a 
total  loss  if  perils  of  the  seas  caused  a  loss  of  the  ship, 
or  of  any  part  of  the  rice,  or  a  retardation  of  the 
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ROTAL  £z- 
CMANQB  As- 
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▼. 
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Toymge  ?  We  think  it  clear  that  the  defendants  were  Qusen'i  Bench. 

not  bound  to  indemnify  against  such  events,  entirely  ' 

coUateral  to  those  on  which  ordinary  profit  on  goods 
depends;  so  that^  according  to  the  true  construction  of 
the  policy,  it  attached  to  the  profit  of  no  goods,  nor  has 
there  been  a  loss  of  the  profit  of  any  goods  by  the 
perils  insured  agunst,  except  the  1200  sacks,  which 
have  been  paid  for  by  the  money  paid  into  Court  If 
indeed  it  attached  to  the  profit  of  those  on  shore,  there 
has  been  no  loss  of  that  profit  by  perils  of  the  seas,  but 
only  a  retardation  of  the  voyage,  for  which  the  defend- 
ants are  not  responsible,  unless  on  a  policy  specially 
providing  for  such  an  event. 

Judgment  reversed. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Weedon  against  Woodbridge. 
Reported,  l&  Q.  B.  470. 


Tueiday, 
January  S8d. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Gosling  against  Veley  and  Another. 


Tvetday, 
January  23d. 


Beported,  12  Q.  B.  328. 
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2w,y,  IN  THE  EXCHEQUER  CHAMBER. 

January  S2d. 

(Error  from  the  Queen's  Bench.) 

Grey  and  Others  against  Friab. 
Reported,  15  Q.  B.  901. 


wednetday,  Gaskill  agaimt  Skene. 

January  2Sa.  ^ 

Awumpsitfor  A  SSUMPSIT  for  money  had  and  received.  Pleas, 
recehred.  Plwi:  cxccpt  as  to  16/.  12^.,  parcel  &c.,  Non  assumpsit 

p^^SrSf*"  ^^^  Set-off;  and  as  to  16/.  12*.  payment  into  Court. 
demand,  for  The  plaintiff  took  the  money  out  of  Court ;  and 

"  cash  received 

by  the  defen-  issuc  was  joincd  on  the  other  picas. 

being  io«.  in'         Particulars  of  demand. 

debt  of  52iL  5*.        "  To  cash  rcccivcd  by  the  defendant  of  Mr.  Dobie 

duefroirT^  on  the  plaintiff's  account,  being  10*.  in  the  pound  on 

fe"d"an^  whkh  *  ^^^^  ^^  ^^^'  ^*-  ^^  ^"^  ^^^^  ^"®  ^^^^  *^®  plaintiff  to 

had  been  pre- 
viouslt/  paid  by 

plaintiff  to  defendant.'*  On  the  trial,  a  letter  from  D,  to  defendant  was  rcceiYed  in  evi- 
dence. It  slated  that,  through  an  oTersight,  lOf.  in  the  pound  had  been  paid  to  the 
defendant,  though  tlic  debt  of  591,  5i.  had  been  previously  satisfied  by  the  payment  of 
S9/.  105.  and  the  deduction  of  discount,  and  it  requested  that  defendant  would  return 
the  amount.  No  answer  was  sent.  Evidence  was  given  as  to  the  payment  of  391.  lOc 
The  Judge,  in  summing  up,  said  that  the  statements  in  the  letter  were  no  evidence  of  the 
truth  of  the  matters  tlierein  stated,  but  that  the  jury  might  draw  an  inference  from  the  de^ 
fendant*8  silence  on  receiving  such  a  demand.  And  he  left  it  to  the  jury  to  say,  on  the 
whole  evidence,  whether  the  debt  of  52/.  5<.  was  or  was  not  discharged  before  the  payn>ent 
referred  to  by  D,     Verdict  for  plaintiflT. 

Held,  on  motion  for  a  new  trial,  that  the  letter  was  properly  received,  being  in  subsUmce 
a  demand,  and  containing  such  statements  only  as  might  iairly  accompany  a  demand  :  and 
that  there  was  no  misdirection,  as  the  payment  of  a  snudler  sum,  with  diacouDt,  was  a 
sufficient  discharge  of  the  larger  debt  to  bear  out  the  allegation  in  the  particular. 
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the  defendant,  which  had  been  previously  paid  by  the  Queen^i  Bench. 
pliuntiff  to  the  defendant  -  /a  «/.     «     /» 


-    £  26     2     6 


To  cash  received  by  the  defendant  of 
'Mr.Dobie  on  the  plaintiff's  account,  being 
10«.  in  the  pound  on  account  of  a  debt 
of  4L  5s.  6d.  due  from  the  plaintiff  to 
the  defendant  .  .  - 


2     2     8 


£  28     5     3 
And  the  plaintiff  gives  credit  for  such 
debt  of  -  -  .  -         4    5    6 


£23  19     9 


On  the  trial,  before  Lord  Denman  C.  J.,  at  the  sit 
tinge  in  JMiddlesex  after  Hilary  term,  1849,  it  appeared 
that  Mr.  Dobie  had  been  employed  to  compound  with 
the  plaintiff's  creditors  by  paying  each  of  them  10^.  in 
the  pound,  and  that  he  had  paid  defendant  26Z.  2s.  6d. 
as  105.  in  the  pound  on  a  debt  of  52/.  5s.  Subse- 
quently Mr.  Price,  who  was  employed  as  accountant  for 
the  plaintiff's  estate,  wrote  four  letters  to  the  defendant, 
to  which  he  received  no  answer.  The  plaintiff's  coun- 
sel^ having  called  for  these  letters,  which  were  not  pro- 
duced, offered  secondary  evidence  of  their  contents* 
The  defendant's  counsel  objected  that  they  could  not  be 
evidence  unless  it  were  shewn  that  the  defendant  in 
oome  way  acted  upon  them.  The  Lord  Chief  Justice 
zeomed  the  evidence.     The  first  letter  was  as  follows. 

December  3.  1846. 

^'  Mr.  Dobie  has  handed  me  your  letter  of  the  26  May 

Uwty  acknowledging  the  receipt  of  cheque  for  26/.  2s.  6d., 

being  lOs.  in  the  pound  on  your  former  account  of 

SSL  6s.  Od*  agunst  Mr«  Gashill,  and  also  inclosing 


Gasxiil 
Skivi. 
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Volume  xir.    another  account  for  4Z.  5$.  6d,  which  latter  claim  not 

*        being  included  in  my  list  of  liabilities,  he  requested 

me,  as  accountant  to  the  estate,  to  examine  and  arrange 
with  you.  I  find  this  latter  account  correct  in  eTerjr 
respect ;  but,  with  regard  to  the  former  accounty  hare 
just  discovered  that,  through  an  oversight^  it  was  sent 
to  Mr.  Dobie  as  being  unpaid,  although  I  now  find  it 
was  settled  by  Mr.  Gaskill  himself  in  October  last  year 
in  full  by  a  cheque  for  392.  IO5.  which  was  never 
returned  to  Mr.  6r.'s  clerk  in  the  cash  account^  and  was 
not  consequently  posted  to  your  debit  in  the  ledger, 
and  therefore  included  in  the  list  of  creditors;  you 
will  be  good  enough  therefore  to  look  to  your  cash  ac- 
count of  that  date  (^October  1845),  where  you  will  find 
my  statements  correct,  and  I  shall  be  happy  to  hear 
from  you  on  the  subject  per  return ;  and,  if  you  will 
oblige  me  with  the  name  of  your  London  agent,  I  shall 
be  happy  to  wait  on  him  with  the  receipts  for  both 
payments ;  and  we  can  then  come  to  an  arrangement  as 
to  the  account  for  the  4/.  6s,  6d.^ 

The  other  letters  referred  to  this,  and  complained 
that  no  answer  was  given. 

There  was  also  evidence  of  a  conversation  with  the 
defendant,  in  which  he  acknowledged  that  he  had 
received  the  cheque  for  39/.  IO5.,  but  said  he  had 
agreed  to  take  off  only  5  per  cent,  discount  from  the 
52/.  5s.f  and  had  received  the  cheque  on  account  of 
the  balance,  and  not  in  discharge  of  the  whole*  A 
receipt  for  47/.  signed  by  the  defendant  was  put  in ; 
but  the  sum  of  47/.  was  written  on  an  erasure;  and 
it  was  not  satisfactorily  explained,  on  any  hypothecs, 
how  that  sum  was  come  to. 

The  Lord  Chief  Justice,  in  summing  up,  told  the 
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jury    that  the  letters  were  not  evidence  of  the  truth  Queen*s  Benek. 
of   the    statements  contained  in  them,   but  that  the * 


Bilence  of  the  defendant  after  receiving  such  letters  was  Ga«kill 
a  fact  from  which  they  might  draw  an  inference.  He  Scmv. 
leflt  it  to  tho  jury  to  find  for  the  plaintiff  or  defendant, 
according  as  they  thought  that  the  debt  of  527.  5;.  had 
or  had  not  been  discliargcd  before  the  payment  by 
If  r.  Dobie,  Verdict  for  plaintiff.  0*Malley,  in  the 
ensuing  term,  obtained  a  rule  nisi  for  a  new  trial  on 
the  grounds  of  the  improper  reception  of  evidence^  and 
of  miadirection. 

JUL  Chambers  and  Pigott  now  shewed  cause*     The 
letters    urere  properly  received.     In   nil  cases  where 
a  statement  either  verbal  or  written   is  made  to  a 
party,    it  is  evidence  as  explanatory  of  his  conduct: 
if   he  does  not  contradict  the  statement,   his  silence 
is     certainly    not    equivalent    to    an    admission    tliat 
the    statement    is   true,  and    in  many   instances  the 
inference  against  him  aritsing  from  such  silence  is  of 
no  liireight ;  but  in  such  an  instance  as  the  present  it  is 
strong.    This  letter  was  not  an  officious  communication^ 
but  a  statement  of  facts  within  tho  defendant's  know- 
ledge, coupled  with  a  demand  on  the  defendant  which, 
if  the  facts  were  true,  the  writer  was  entitled  to  make. 
No  fair-dealing  man  in  the  defendant's  position  would 
ha\'0   refrained  from  explaining  the  mistake  of   the 
writer,  if  there  was  one ;  and  the  jury  might  properly 
draw  an  inference  from  his  not  doing  so.     But  it  is 
sufficient  to  say  that  there  are  possible  cases  in  which 
'       silence  after  a  demand  affords  an  inference  against  the 
party  who  is  silent ;  for,  if  there  is  any  such  instance, 
the  evidence  is  admissible,  subject  to  observation  on 

vol*.  XIV.  N.  S.  Y  Y 
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VoiumeXlK   its  Weight  in  the  particular  case.     As  to  the 

direction,  the  point  made  at  the  trial  was  that  tbc^^^ 
could  not  be  a  payment  of  a  larger  sum  by  a  small^^;^* « 
no  doubt  this  is  technically  true:  but,  unless  it  is  |q 
be  received  as  law  that  no  agreement  to  take  off 
discount  can  ever  be  binding,  it  must  be  a  question 
for  the  jury  whether  the  parties  did  agree  to  take  off 
discount,  be  it  large  or  smalL 


Oasxill 

T. 

Skiki. 


O'Malley  and  Spinhs,  contrsL   First :  the  letters  w( 
not  admissible.    When  a  party  sends  an  answer  t^^ 
a  letter,   or   after  receiving  it   acts  in  a  particola^^ 
way,  the    letter   may   be    evidence    to   explain   the 
answer  or  the  conduct;   but  it  cannot  be  given  in 
evidence  without  the  answer ;  Richards  v.  Frankum  (a); 
and  the  same  point  was  ruled  by  PaUeion  J.  at  the 
Ipswich  Assizes  in  an  unreported  case.     If  he  does 
nothing,  there  is  nothing  to  explain,  and  the  letteri 
are  not  evidence  ;   Fairlie  v.   Denton  (&).      If  notice 
was  a  part  of  the  plaintiff's  case^  such  part  of  the  letter 
as  amounted  to  notice  might  be  evidence^  but  not  the 
rest.     But  it  was  no  part  of  the  phdntiff's  case  that 
notice  was  given.     It  would  be  very  mischievoos  if  a 
plaintiff  were  permitted  to  prove  his  case  by  shewing 
that  he  stated  it  in  a  letter  sent  to  the  defendant,  and 
that  the  defendant  did  nothing.    Secondly :  there  was  a 
misdirection.      The  particulars  shew  condosively,   as 
against  the  plaintiff,  that  the  debt  was  onoe  due  and 
was   52/.   6s.      That  could  not  be  satisfied  by  the 
pajrment    of    a    smaller    sum,    39/.    10^.       Hie   de- 
fendant might,  the  day  after  he  received  that  sum,  have 

(a)  9  Car.  ^  P.  221. 

(9)  S  Car.  |-  P.  lOS.  S.  C.  (noC  5.  P.)  %  B.  ^  C  895. 


Gabkill 

▼. 
Sksmb. 
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for  the  balance  of  12/.  15^.^  and  the  plaintiff  Qveen's  Bench. 

irovld  have  had  no  defence;  Fitch  v.  Sutton  (a);    1  * 

SFwwmidCs  Lead.  Co.  147   (3d  ed.),   note  to  Cumber  y. 
f^ime  (by    There  was  no  evidence  in  the  present  case 
tt&at  the  amoant  was  in  dispute^  or  unliquidated :  and 
{be  Judge  onght  to  have  told  the  jury  that,  even  if  the 
parties  agreed  to  deduct  the  large  discount,  the  balance 
of  191  16s.  remained  due  from  the  plaintiff  to  the  de- 
fendant; and  consequently  that  the  plaintiff  was  not 
^titled  to  recover  the  whole  sum. 

Pattesok  J.     I  think  that  the  rule  should  be  dis- 

^^Ittiged.    It  is  scarcely  possible  to  make  a  demand 

without  stating  the  circumstances  under  which  it  aros^. 

•Taking  that  into  consideration,  the  letters  here  seem 

to  me  to  amount  to  little    more  than    a  demand  ; 

Mni,  if  a  letter  making  a  demand  on  the  defendant 

wonld  be  admissible  in  evidence  without  proof  of  his 

acting  on  it,  these  letters  are  admissible.      In  Fairlie 

Ym  Denton  (c)  a  distinction  was  taken  between  that 

portion  of  the  letter  which  amounted  to  a  demand  and 

the  Test,   Lord  Tenterden  admitting  that  part  to  be 

We  do  not  therefore  touch  upon  any  decided 

or  set  any  bad  precedent  by  saying  that  these 

letters,  amounting  to  a  demand  on  the  defendant,  were 

propeily  received  in  evidence  against  him.     I  do  not 

think  either  that  there  was  any  misdirection.     The 

Ixnrd  Chief  Justice  told  the  jury  that,  if  they  thought 

the    parties    had    agreed    to   deduct   the   larger   dis- 

caanU  the  plaintiff  was  entitled  to  recover  the  whole 


(a)  5  Eati,  230.  (6)  I  Stra,  4S6. 

(c)  S  Car.  jr  P.  lOS. 

Y  Y  2 
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[__  took  the  plaintifTs  view  of  the  case ;  and  ,  we  are  not 


Gaskill       jjq^  enquiring  whether  their  verdict  was  against  evi- 
Sksni.        dence  or  not.     I  think  it  would  be  going  too  far  to 
say  that  the  form  of  the  particulars  made  it  incumbent 
on  the  plaintiff  to  prove  that  there  had  been  a  payment 
in  cash  of  52L  5$.  Od.     All  that  he  had  to  fihew  was  the 
amount  on  which  10^.  in  the  poimd  was  paid  to  the 
defendant,  and  that  the  original    debt   was  satisfied, 
either  by  payment  in  cash  in  full,  or  by  a  cash  payment 
after  discount  was  allowed.     This  he  did  prove;  the 
defendant  could  not  have  been  misled  by  the  form  of 
the  particulars. 

CoLEEiDGE  J.  I  am  of  the  same  opinion^  The, 
rule  in  Cumber  v.  Wane  (a)  is  not  applicable  to  such 
a  case  as  this.  It  is  not  in  question  here  whether 
the  payment  of  the  debt  after  deducting  discount  could 
properly  be  pleaded  as  payment.  The  form  of  the. 
pleadings  leaves  it  open  to  shew  a  discharge  in  any 
way.  As  to  the  other  point,  I  agree  with  the  defend- 
ant's counsel  that  there  may  be  a  mischievous  attempt 
to  manufacture  evidence  by  making  a  tricky  statement 
of  the  party's  case,  and  then  offering  it  in  evidence  as 
having  been  served  on  the  other  party  as  a  demand. 
I  hope  that,  whenever  such  an  unworthy  attempt  is 
made,  the  judge  will  take  care  to  baffle  it,  cither,  when 
practicable,  by  striking  out  the  improper  statement, 
or,  where  that  cannot  be  done,  by  cautioning  the  jury 
and  making  to  them  proper  comments  on  the  course 
pursued.     But  surely,  when  such  letters  as  these  were 

(a)  1  Sira,  426. 
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sent  to  the  defendant,  his  silence  was  evidence  from  Queen's  Bench, 
ivhich  the  jury  might  reasonably  draw  an  inference.         '  __ 

^  Gaskill 

V. 

£bl£  J.     I  also  think  the  letters  admissible.     To        Skkmi. 
make  an  intelligible  demand,  some  statement  of  the 
facts  on  which  the  demand  arises  must  be  made.    These 
letters  do  not  go  farther  than  was  fair  for  that  purpose. 
I  also  think  there  was  no  misdirection.     It  is  true  that, 
in  pleading,  a  lesser  sum  cannot  be  treated  as  payment 
of  a  greater.      But  particulars  of  demand  are  to  be 
construed,  not  as  pleadings,  but  in  the  sense  which  the 
words  bear  in  ordinary  use.     Now  every  one  knows 
from  his  own  private  experience,   and  we  judicially 
learn  in  the  course  of  the  trials   before  us,  that  a 
larger  debt  may,  by  a  customary  trade  allowance,  or 
by  deducting  discount  or  otherwise,  be  discharged  by 
the  payment  of  a  smaller  sum,  and  that  in  common 
language  the  account  would  then  be  said  to  *be  paid. 
It  IE  in  that  sense  that  the  particulars  must  be  under- 
stood :  and,  that  being  so,  the  Lord  Chief  Justice  left 
the  proper  question  to  the  jury* 

Bule  discharged  (a). 

(a)  Reported  by  C.  Blackburn,  Esq. 
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Thursday,  The  Waterfobd,  Wexford,  Wicklow 

Janwary  3l8t. 

Dublin  Railway  Company  against  Looak^ 


Debt  by  a         T\EBT.     The  declaration  stated  that  defendant 
pany^against  '  ^^d  is  the  holder  of  divers,  to  wit  twenty,  ab^B^^i^ 

St"havi"  '^^  ^^  said  Company,  and  was  and  is  indebted  to  ik^ 
orsL?es*for^"  in  a  large  &c-,  viz,  30/.,  in  respect  of  a  call  of  a  ccrt^^ 
calls  alleged  to  gum,  viz.  10*.,  uDon  cach  of  the  said  shares,  theretofo^^^ 

have  been  i^ 

"duly  made.**    yiz,  on  20th  February  1847,  duly  made  by  the  ^m^^ 

Motion  for  ^"^fll 

leave  to  plead :  Company,  and  for  and  in  respect  of  &c  (another  ca>^^ 
debtedrs!  De-  of  R  per  share,  duly  made  on  22d  December^  1847);  \^P 

fendant  not 

holder  of  bhares.     3.  That  defendant  was  put  on  the  register  by  frmud  of  the  plaintifrs. 

4.  That  defendant  was  mentioned  in  the  plaintiffs*  special   Act  as  hawimg  ni< 
to  the  undertaking  ;  that  by  such  subscription  he  became  bolder  of  the  shares  :  and  that 
was  induced  to  subscribe  by  fraud  of  the  plaintiffs. 

6.  That  the  calls  were  made  for  fraudulent  purposes*  known  to  plaintiffs^  and  the  making 
of  them  was  a  fraud  on  defendant. 

7.  (retained  by  defendant  on  being  put  to  his  election  between  this  and  two  sunilar 
pleas,  5  and  11.)  That,  before  passing  of  the  special  act  and  formation  of  a  leipster,  aad 
before  the  making  of  calls,  defendant,  an  original  subscriber,  sold  his  scrip  and  interest, 
and  the  Company  agreed  with  the  vendee  to  register  him  for  the  shares,  and  that  be  sboold 
be  the  shareholdiT ;  but  that  they  afterwards  registered  defendant  for  the  shares  against  hit 
will  and  that  of  the  vendee  ;  and  that  defendant  never  was  the  shareholder  eicept  as  in  this 
plea  aforesaid. 

8.  Agreement  between  plaintiffs  and  defendant  that  the  calls  should  bo  rescinded. 

9.  Tliat  the  plaintiffs*  act  was  obtained  by  fraud  of  the  plaintiffs  and  others. 

10.  Traverse  of  the  calls  being  duly  made  as  alleged  in  the  declaration. 

12.  That,  when  the  calls  were  made,  capital  had  not  been  bona  fide  sahscribed  to  a 
certain  amount  required  by  the  special  Act,  but  part  of  such  subscription  had  been  fraudu- 
lently obtained  by  plaintiffs ;  that  there  were  no  subscriptions  to  the  said  amount ;  and 
that,  until  such  subscriptions  were  made,  plaintiffs  had  no  power  to  make  calls. 

1 3.  1  hat  notice  of  the  calls  was  not  duly  given. 

Pleas  1  and  2  were  allowed. 

Plea  3  was  disallowed,  as  a  plea  to  evidence,  namely  the  anticipated  eyidence  of  the 
Register. 
4.   Disallowed  as  an  inconsistent  and  bad  plea. 

6.  Allowed. 

7.  Disallowed  as  an  argumentative  traverse  of  being  shareholder. 

8.  Allowed. 

9.  Disallowed,  as  suggesting  an  inadmissible  defence. 

10.  Disallowed,  on  the  word  "  duly  **  being  struck  out  of  the  decbration. 

12.  Allowed,  as  raising  a  fairly  disputable  question  on  the  special  Act  and  on  the  Com* 
panics  and  Lands  Consolidation  Acts,  1845. 

1 3.  Disallowed,  the  defence  being  proveable  under  Nunquam  indebitatus. 
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of  which  sam  of  30/.  being  unpaid,  an  action   Qu9enU  Bench. 

bath,    accraed  to  the  said  Company  by  virtue  of  Btat.  8  *__  _ 

&  9    Vict  c.  16.  (The  Companies  Clauses  Consolidation 

A.ct,  1845)9  and  of  an  act  &o.,  9  &  10  Vict  c.  ccviii,  (a), 

local  and  personal  public,  to  demand  from  defendant  &c. 

Defendant  took  out  a  summons  to  shew  cause  why 

he  flihoald  not  be  at  liberty  to  plead  the  several  matters 

■peoified  in  the  following  abstract. 

1.  Never  indebted. 

S.  Traverse  of  defendant  being  the  holder  of  shares 

3.  That  defendant  was  put  and  placed  on  the  register 
of  shareholders  of  the  Company,  and  was  registered  as 
ft  dutfeholder,  by  fraud  of  plaintiffs  and  others. 

4.  That  defendant  is  one  of  the  persons  mentioned 

i&ldaintifiB*  first  act,  1846  (i),  as  having  subscribed  to 

the  undertaking,  by  virtue  of  which  subscription  he 

became  holder  of  the  shares ;  that  he  was  induced  to  so 

sabscribe  by  the  fraud  of  plaintiffs  and  others. 

6*  That  defendant  is  one  of  the  persons  mentioned 
in  the  said  act  as  having  subscribed  to  the  undertaking : 
that  defendant  did  so  subscribe;  by  virtue  of  which 
mbscription  he  became  holder  of  shares  as  alleged  in 


(•)  *'  For  making  a  railway  and  branch  railway,  to  be  called  *  The 
Wmier/brdt  Wexford^  Wicklow,  and  Dublin  Railway.**'  SecL  1  expressly 
iacorpoFataa  the  Companies,  Landi  and  Railways  Clauses  Consolidation 
Acta,  1A45.  An  Act  (referred  to  in  the  text,  p.  676,  post)  10  &  11  Vict, 
c.  Ixu,  local  and  personal  public,  was  passed  in  the  following  session  of 
F«rliament,  "  To  authorize  certain  alterations  of  the  line  of  the  Waterfordj 
We^hrd^  and  Widdow  Railway,  and  to  amend  the  Act  relating  thereto." 

(6)  Stat.  9&  10  Vid,  c,  ccviii.  f.  S.,  which  enacted  tliat  certain  persons 
imfiuxi,  and  all  other  persons  and  corporations  who  have  already  subscribed 
or  abaU  hereafker  subscribe  to  the  undertaking,  and  their  executors,  &c., 
icapcctifcly,  shall  be  united  into  a  company  &c.y  and  incorporated  &c. 
Bj  aeeC  4»  the  Company's  capiul  was  to  be  2,000,0002.  Sect.  6  ^regu« 
Jjitcd  die  QUikiD^  of  calls. 

TY  4 
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the  declaration:  that^  after  the  passing  of  plaintil 
said  act,  and  before  any  meeting  of  directOTB  or 
shareholders  was  held  &c.,  and  before  the  making  of 
said  calls,  and  before  making  &c.  of  any  register^ 
shareholders  under  the  statute,  defendant  agreed 
assign,  transfer  &c.,  and  did  transfer  and  deliyer  &a,  - 
said  shares,  and  all  defendant's  interest  therein  an<S 
the  said  Company  &c. ;  and  the  scrips,  receipts,  &c,  W£ 
then  delivered  to  the  transferee :  and  that  plaintifib 
the  transferee  agreed,  with  consent  of  defendant,  tli  -^ 
the  transferee  should  be  the  holder  &c.  of  the  sif^ " 
shares  instead  of  defendant,  and  that  the  transferc^^ 
should  be  accepted  and  registered  as  holder  of  eair^ 
shares :  That  defendant  was  afterwards  registered  against' 
his  will  and  against  the  will  of  the  transferee ;  and  tha'^ 
defendant  was  never  the  holder  of  said  shares  save  as  ii^- 
this  plea  aforesaid. 

6,  That  the  calls  were  fraudulently  made  by  pUuntiflTS 
for  certain  fraudulent  and  illegal  purposes  &&  to  thiK^ 
plaintiffs  well  known;  and  that  the  making  of  sucT^ 
calls  was  a  fraud  on  the  defendant. 

7.  That,  before  the  passing  of  plainti£&'  first 
1846,  and  before  any  register  of  shareholders  &c* 
formed  &c.,  and  before  making  of  the  calls  &c.,  defem 
ant,  being  an  original  subscriber,  agreed  to  sell, 
sold  &c.,  his  scrip  and  interest  in  the  plaintifts'  Coot- 
pany  to  a  person  whose  name  is  to  him  unknown,  and 
delivered  the  scrip  to  the  purchaser.  That  the  vendee 
applied  to  the  plaintiffs  to  be  registered  as  a  share* 
holder ;  and  that  the  Company  and  vendee  agreed  to 
register  him,  and  that  the  vendee  should  be  the  holder  of 
the  said  shares  and  be  registered  in  respect  thereof  &c. 
That  the  Company  afterwards  registered  defendant's 
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oame  for  eaid  shares  and  interest  against  his  will  and  Queen  t  Bench. 

1  fi^n 
against  the  will  of  the  vendee;    and  that  defendant \ 

never  was  the  holder  of  the  said  shares  except  as  in     y'^"*.r**'* 

^  &c.  Railway 

this  plea  aforesaid.  Company 

8.  That,  after  the  accruing  of  the  causes  of  action  in       Looak. 
the  declaration  mentioned,  it  was  agreed  between  plain- 

tifiSi  nnd  defendant  and  others  that  the  calls  should  be 
reecinded  &C.5  and  that  defendant  should  not  be  called 
upon,  to  pay  the  said  calls:  that  such  agreement  was 
accepted  in  satisfaction  of  said  causes  of  action. 

9.  That  the  plaintiffs'  first  act  of  parliament,  first 
mentioned  in  the  declaration,  was  obtained  by  fraud 
&c*  of  plaintifi^  and  others. 

1 0.  TraTcrse  of  calls  being  duly  made  as  alleged  in 
the  declaration. 

1 1.  That  defendant  is  one  of  the  persons  mentioned 
va.  pldntif&'  first  act  as  having  subscribed  &c  :  that  he 

le  holder  of  the  said  shares  as  mentioned  in  the 
Lon:   that,  before  the  passing  of  siud  act,  and 
before  the  making  of  calls,  defendant  sold  the  said 
v^hsu^,  and  the  scrip  after  mentioned,  and  all  his  in- 
terest under  such  contract ;  and  the  said  scrip  receipts 
^  Were  then  delivered  over  to  said  vendee  (such  scrip 
having  been  given  to  defendant  by  plaintiffs  as  reprc- 
0^ting  his  share  and  interest  in  plaintiffs'  undertak- 
i^) :  that  the  vendee,  after  the  passing  of  the  said  first 
8^  and  before  the  making  of  the  calls  &c.,  applied  to 
plainUffs  to  register  him  as  holder  of  the  said  shares : 
thai  plaintiffs  refused  to  do  so,  and,  against  the  wish  of 
the  vendee  and  the  defendant,  and  before  the  making  of 
tb6  calls,   registered  defendant  as  the  holder  of  the 
Jjufowi  and  that  defendant  was  not  holder  of  shares 
except  as  in  this  plea  aforesaid. 
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12.  That,  at  the  times  &c  of  making  of  the 
the  capital  of  the  plaintiffs^  required  by  the  first    ^Ac( 
mentioned  in  the  declaration  (a),  and  by  a  seocmd    ,A.ci 
relating  to  plaintiffs'  Company  (1847  (ft)),  to  the    ex- 
tent of  1,500,000/.,  had  not  been  bon&  fide  sabscrib^cl 
for  as  required  by  the  said  Acts  &c,-  but  that  a  gn^^ 
portion  of  such  subscription  was  fraudulently  obtauvt^^ 
by  the  plaintiffs :  that  there  were  no  subscriptions 
the  amount  aforesaid  at  the  times  of  making  of 
calls  &c. ;    and  that  plaintiffs  had  no  power  to 
calls  until  such  subscription  was  made. 

13.  That  no  notice  of  calls  was  duly  given. 
On  the  hearing  of  the  summons,  Erie  J.  allowed  ih^ 

1st,  2d,  8th,  and  13th  pleas,  and  disallowed  the  rest 


^ 


Prenticey  in  this  term(c),  moved  that  the  order  of^ 
Erie  J.  might  be  rescinded  as  to  the  disallowance,  and  '^ 
all  the  pleas   allowed.      It  appeared,  on  afiidavit  in    ^ 
support  of  the  motion,  that  shareholders  in  definult,  to     ^ 
the  amount  of  80,000/.,  had  disputed  the  l^ality  of 
the  calls  and  refused   to  pay  them ;   that  actions  in 
which  the  legality  of  the  calls  was  disputed  had  been 
brought  in  the  Court  of  Exchequer,  and  consolidated ; 
and   that  this  was  stated  to  Erie  J.,  who  disallowed 


(a)  8  &  9  Vict.  c.  16.  is  the  first  act  mentioned ;  but  stat.  9  &  10  Via, 
c,  ccviii.  seems  to  be  intended. 

(b)  Stat.  10  &  11  Vict,  c,  Ixi.  f.  22.  referred  to  the  Lands  Clauses 
Consolidation  Act,  1845,  and  enacted  that,  when  and  so  soon  as  1,500,0002. 
should  have  been  subscribed,  and  the  subscription  thereof  certified  in 
manner  required  by  the  Act  of  1845  as  to  subscription  of  the  whole 
capital,  it  should  be  lawful  for  the  Company  to  put  in  force  aU  the  powers 
of  the  Act  authorizing  the  construction  of  the  railway,  as  to  that  portion 
which  is  situate  between  the  Dublin  and  Xingstown  railway  and  the  town 
of  Wexford, 

(c)  January  1 7th.     Before  Pattewn,  Coleridge  and  £rle  Js, 
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the   pleaa  (except  as   above  Btated)^  obeerving  that,  QtuenU  BewA. 
hy   this  ooursej   he  should   give  an  opportunity  for  * 


the  question  of  their  validity  before  the  full 

Court.     The  affidavit  also  stated  that  the  pleas  as  to 

the    register  of  shareholders  were  disallowed  by  his 

Lordship  as  being  pleas  to  evidence,  and  because  the 

sune  questions  were  opened  under  the  Ist  and  2nd 

pleas  allowed :  that  the  pleas  as  to  the  transfers  were 

^bsallowed,  because  the  defences  would  be  open  under 

^o   Xst  and  2nd  pleas :  that  the  pleas  as  to  fraud  were 

^^^c^Uowed,  because,  if  the  fraud  could  be  set  up,  the 

ot^hex  pleas  gave  the  opportunity:  that  the  lOth  plea 

disallowed  '*  as  being  open  under  the  1st  and  2nd 

'*(a):   and  that  the  I2th  plea  was  disallowed  as 

having  reasonable  grounds,  and  in  exercise  of  the 

^ovetion  of  the  Judge  under  the  statute  of  Anrie  (ft). 

^^oxe  was  an  affidavit  of  merits. 
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-J^rentice  contended,  as  to  the  3d  plea,  that,  although 
H  xxiight  seem  to  be  a  plea  only  to  evidence,  which  evi- 
dence was  the  regbter,  the  substance  was  that  de- 
fendant's name  was  on  the  register  by  fraud.     It  is 
true  that,  under  stat  8  &  9  Vict.  c.  16.  sects.  8,  28, 
the  r^pster  is  prim&  facie  evidence  that  the  party 
pi^ed  is  a  shareholder:   but  he  may  be  wrongfully 
iWe,  afler  a  transfer  of  his  share,  the  Company  re- 
fnong  to  register  the  transferee,  and  thereby  keeping 
ibe  transferor  liable  to  calls,  as  the  plaintiff  was  in 
8agh»  v.  Blane  (c).      \PaUeson  J.     The  defence  is, 
not  that  the  defendant  was  fraudulently  registered,  but 


(0)  80  in  ttM  affidavit 
(c)  AnUi  P>  205. 


(6)  4  Ami.  e,  16.  ».  4. 
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that  the  plaintiffs  fraudulently  refused  to  roister 
other  person.     Coleridge  J.     The  allegation  of  bei 
^^  registered  "  as  a  shareholder  implies  the  act  of 
tration  itself.     Erie  J.     I  thought  that,  if  the 
was  on  the  register  by  fraud,  the  mere  fact  of  its  be.' 
there  was  not  more  than  prima  facie  evidence  (a), 
the  defence  would  be  let  in  by  the  pica  that  defencK; 
was  not  a  shareholder.     Coleridge  J.     You  are  chai 
by   the   declaration    as   being    the  holder    of  divcrr::^^ 
shares ;    and  you  traverse  that.]     Under  stat.   8 
9  Vict.  c.  16.  s.  8.  a  party,  to  be  deemed  a  shareholder^ ' 
and  so  liable  to  calls,  must  be  both  a  holder  of  shar^^^ 
and  registered.     The  defendant  here  both  denies  beinj 
holder,  and  contends  that  he  is  on  the   register  b] 
fraud ;  and  fraud  must  be  specially  pleaded.     The  de- 
fence raised  by  plea  4  is  that  the  defendant  was  de- 
ceived into  subscribing.     The  plea  is  like  that  of  In- 
fancy, which  has  been  several  times  discussed  in  actions 
for  calls  (&),  and  may,  with  proper  averments,  be  a 
defence.    [^Coleridge  J.    Supposing  you  prove  a  fraud  of 
individuals,  A.^  B.  and  C,  before  the  formation  of  the 
Company,  how  is  that  a  fraud  of  the  Company  ?  ]    It  is 
the  fraud  of  the  promoters;  and  the  Company  cannot 
disclaim  their  proceeding ;  Edwards  v.  Grand  Junction 
Railway  Company  (c).     Plea  5  is  not  a  mere  denial  of 
being  holder,  and  ought  to  be  allowed.   A  person  not  on 
the  register  may  be  a  shareholder  for  the  purpose  of 
holding  scrip,  yet  not  for  the  purpose  of  being  liable  to 


(a)  See  WeU  Cornwall  Railway  Co,  v.  Mowalt,  \5  Q.  B.  52U 
(a)  See  Cork  and  Bandon  Rai/way  Company  v.  Cazenove^  10  Q.  B.  935; 
Newry  and  EmmkiUen  Railway  t.  CoombCf  3  Exdi.  S65i   Birhenkemd^ 
Lancashire,  and  Chetfiire  Junction  Railwcy  Company  t.  PilcAer,  5  ExdL 
24  ;  Dublin  and  Wickbw  Railway  Company  v.  Black,  8  Exck,  181. 
(c)  7  Sim^  337.,  1  Mylne  §•  Cr,  650. 
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;  Newry  and  Enniskillen  Railway  Company  v.  Ed-  QuetiC»  Bench, 
j^mdi^a).     This  plea  shews  that  the  defendant  was  *____ 


in  the  condition  of  liability  contrary  to  agreement, 
k.  like  argument  applies  to  pleas  7  and  11.     Plea  6  is 
that  the  Company  will  apply  the  produce  of  the 
to  illegal  purposes,  but  that  the  calls  were  ex- 
pressly made  for  such  purposes:  it  therefore  raises  a 
legitimate  question.     To  plea  9  the  objection  is  that  an 
^ct  of  parliament  cannot  be  supposed  to  have  been  ob« 
tiuned  fraudulently.    But  acts  like  the  present  have 
often  been  looked  upon  in  the  light  of  private  con- 
tents ;  and  it  is  laid  down  generally  in  7  JBac.  Abr. 
^36,  437.  (7th  cd.),  tit..  Statute  (A),  that  a  statute  may 
^  void  as  being  against  common  right  or  reason,  or 
i^Atural  equity.     As  to  plea  10 :  the  declaration  states 
that  the  calls  were  duly  made ;  and,  the  term  "  duly  " 
being  so  indefinitely  used,   the  defendant  could  not 
safely  omit  traversing  the  averment.     Flea  12  raises  a 
bona  fide  question,  whether  stat.  10  &  11  Vict.  c.  Ixi. 
s.  22.  restrains  the  making  of  calls,  or  only  the  laying 
down  of  the  ndlway. 

Cur.  adv.  vult. 
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Patteson  J.,  on  a  subsequent  day  of  the  term 
{January  26th),  said :  The  third  plea  we  think  ought 
not  to  be  allow^cd,  because  it  is  in  truth  nothing  more 
than  an  assumption  that  the  plaintiffs  will  attempt  to 
prove  that  the  defendant  is  a  shareholder  by  the  pro- 
duction of  the  register:  it  is  by  anticipation  shewing 
that  the  register  is  not  conclusive;  which  is  nothing 
more  than  pleading  to  the  evidence.      The  4th  plea 


(o)  2Exch.  118. 
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we  think  is  inconsistent  in  itself;  becanse  it  shews 
the  face  of  it  that  the  defendant  had  sabscribed 
the  undertaking  before  the  act  of  Parliament  in< 
porating  the  Company  had  passed;  yet  it  goes 
to  say  that  he  became  a  subscriber  to  the  Company 
the  fraud  of  the  plaintiffs :  therefore  it  alleges  that 
became  a  subscriber  by  the  fraud  of  the  Company, 
did  not  exist  at  the  time  when  he  subscribed.  That  pK 
therefore,  cannot  be  allowed.  The  5th,  7th  and  lltl^^ 
pleas  seem  to  be  the  same  plea  in  different  forms :  there-  ^^ 
fore  the  defendant  must  elect  to  take  one  of  those  pleas. 
With  respect  to  the  6th  plea :  the  abstract,  which  is 
very  short,  only  says  that  the  calls  were  made  frandu« 
lently  by  the  plidntiffs  for  certain  fraudulent  and  illegal 
purposes  to  the  plaintiffs  well  known.  I  do  not  know 
whether  it  is  meant  to  state  by  the  plea  in  extenso  what 
those  fraudulent  purposes  were,  or  merely  to  say^  some 
fraudulent  purposes  to  the  plaintiffs  well  known.  If  it 
is  meant  to  set  out  what  the  fraudulent  purposes  were, 
we  think  there  may  be  a  rule  to  shew  why  the  plea  may 
not  be  allowed,  but  not  in  those  general  terms.  The  9th 
plea,  that  the  Act  was  obtained  by  the  fraud  of  the 
plaintiffs,  we  think  cannot  be  allowed.  The  10th  seems 
to  be  a  traverse  of  the  calls  being  duly  made.  I  have 
not  seen  the  declaration ;  but  we  have  learnt  firom  my 
brother  Erie  that  that  traverse  was  on  account  of  the 
word  **  duly "  being  in  the  declaration.  It  was  sup- 
posed that  some  particular  effect  was  to  be  given  to  the 
word  "  duly : "  and  therefore  we  think  there  may  be 
a  rule  in  respect  of  the  10th  plea,  unless  the  plmntiffs 
will  strike  the  word  "duly"  out  of  the  declaration. 
On  the  12  th  plea  the  defendant  may  have  a  rule.  The 
13th  plea  is  that  there  was  no  notice  of  the  calls;  and 
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Ixlieve  it  has  been  decided  over  and  over  that  that  Queen's  Bench, 
^  be  given  in  evidence  under  Nunquam  indebitatus ;  * 


plea,  therefore^  cannot  be  allowed. 

Bule  to  shew  cause  why  defendant  should 
not  be  at  liberty  to  plead  pleas  65  7^  10 
and  12. 
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-Bacft  and  Peacock^  in  the  same  term  (January  Slst), 
die  wed  cause.     As  to  plea  6 :  in  London  and  Brighton 
Railway  Company  v.  Wilson  {a)  a  plea,  '^  that  the  calls 
were  made  for  other  purposes  than  those  warranted  by 
the    ^ct,"  was  held  inadmissible.     The  South  Eastern 
Baihoay  Company  v.  HehhlewhiteQl)  is  to  the  same 
effect.    The  Company  stand  in  the  situation  of  trustees; 
and  the  plea  imports  a  charge  against  them  which  cannot 
be  made  in  a  Court  of  law.     The  defence  under  plea  7 
^  virtually,  that  the  defendant  is  not  a  shareholder  de 
jtiie;  and  that  may  be  proved  uuder  the  first  two  pleas; 
Shropshire  Union  Railway  and  Canal  Company  v.  An^ 
i^rsan(e\  Birkenhead,  Lancashire,  and  Cheshire  June- 
tim  Railway  Company  v.  Brownrigg  (d).     The  plea  is 
an  aignmentative  denial  of  the  defendant's  holding.    As 
to  plea  10,  the  plaintiffs  are  content  to  strike  the  word 
''duly"  out  of  the  declaration.     As  to  plea  12,  the  re- 
ference there  to  the  Companies  Clauses  Consolidation 
Act  is  erroneous.     The  exercise  of  power  contemplated 
by  fltat.  10  &  11  Vict.  c.  Ixi.  s.  22.  (e),  after  subscrip- 
tion of  a  certain  capital,  is  not  the  making  calls,  but 


(•)  6  NiBW  Co.  135.  (6)  12  A.  ^  E.  497. 

(O  SEwk.  401. 

(tf)  4  JBkA.  426.     BvU  also  referred  to  stat  8  fr  9  Fief,  c  ]6.  «r.  SI. 
96;  87. 

<#)  See  p.  676,  note  (6)  antd. 
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a  call  because  they  intend  devoting  the  money  to  Qu^enU  Bench, 
illegal  purpose.]     Suppose  the  directors  intended  to  !___ 


it  among  themselves  and  abscond.  [  Wightman  J. 
*  'twere  any  authority  to  shew  that  that  would  be  an 
^8 wer  ?]  Other  suppositions  may  be  made ;  as,  that 
of  the  shareholders  were  paupers,  and  the  call 
made  for  the  purpose  of  being  enforced  nominally 
S^ixiBt  all,  but  really  against  the  solvent  ones  only. 
^>^  that  the  directors  had  constructed  a  mile  or  two 
^  railwayj  and  made  a  call,  not  intending  to  construct 
^^  remainder,  but  to  misappropriate  the  money.  There 
B  no  authority  to  shew  that  a  plea  of  fraud,  generally, 
s  not  good.  The  defence  in  plea  7  is  not  included 
c^  the  traverse  of  being  shareholder.  It  admits  that 
he  defendant  b  so  in  one  sense,  but  denies  the  liability 
prliich  drcumstances  may  appear  to  cast  upon  him  in 
Aittt  character,  alleging  that  he  sold  his  interest  before 
the  formation  of  a  register ;  that  the  Company  agreed 
^  xq^ister  the  vendee,  and  that  the  defendant  was 
'i^gistered  in  violation  of  that  agreement;  that  the 
*^ine  person  was  not  entitled  to  the  shares  and  re- 
S^Btered  as  proprietor.  The  position  of  the  defendant 
^^^  is  the  same  as  that  of  the  defendant  in  Midland 
^Ireai  Jfesiem  Railway  Company  (^Ireland)  v.  GoV'- 
^(a);  but  the  point  now  made  was  not  discussed 
there.  [Wightman  J.  The  pleas  there  were  Nunquam 
indebitatus,  and  That  defendant  was  not  a  shareholder. 
Ijbe  second  plea  here  makes  it  incumbent  on  the  plain- 
tiffi  to  prove  the  defendant  such  a  shareholder  as  would 
be  liable.]  As  to  plea  12,  stat  10  &  11  Vict  c.  Ixi. 
#.  22.,  there  referred  to,  enables  the  Company,  on  sub- 

(•)   ledLi  W.  804.     See  Wtderford^  Wexford^  Wicklow,  and  VubUn 
Comptm^  T.  Pidcock,  8  Exeh.  379. 

YOU  ZIT.  K.  8.  Z  Z 
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tlie   practice  of  these  Sessions  for  more  than  sixteen  QM«m*«  Bmuk. 

yean  to  require  such  notice.    The  Justices  allowed * 

tlie   objection  and  dismissed  the  appeal    A  rule  nisi      ^^  ^""" 
was  thereupon  obtained  for  a  mandamus  to  the  justices     ^^^^^f 
to    enter  continuances    and    hear.     The  respondents 
shewed  cause  i  and  Erie  J.^  in  the  Bail  Court,  made 
the  rule  absolute,  holding  that  the  Sessions  had  no  right 
to  impoee  the  condition  insisted  upon  (a).    The  Ses- 
tf  ons,  in  obedience  to  the  writ,  heard  the  appeal ;  and 
the  order  of  remoTal  was  confirmed.    A  rule  nisi  was 
then  obtuned  for  costs  of  the  mandamus,  under  stat  I 
X^  4.  e.  21.  i.  6.    Affidavit  was  made  in  opposition  to 
the  rule,  stating  the  long  continuance  of  the  practice 
belied  upon  at  the  Sessions ;  that  the  grounds  of  appeal 
iginally  delivered  raised  various  questions,  of  merits 
form,  other  than  that  discussed  in  the  Bail  Court ; 
tihaA  additional  grounds  were  served  after  the  rule  for 
a   mandamus  had  been  made  absolute;  that,  on  the 
til^Imate  hearing  of  the  appeal,  the  merits  of  the  settle- 
toient  were  established  in  proof  bj  the  respondents, 
uid  not  disputed  on  the  other  side;   and  that  the 
Yespondents  had  only  recovered,  on  the   appeal,  for 
oosti^  40«.5  the  usual  nominal  costs  allowed  by  the  Ses- 
■KnM.    Their  actual  costs  '^  in  the  said  appeal  and  in 
^  matter  ^  had  amounted  to  53/. 

Otter  now  shewed  cause.     The  practice  now  esta- 

tiBihed  is^  that  *'  the  party  who  succeeds  in  the  Court 

Mpir,  upon  an  objection  which  turns  out  to  be  ill 

fnmdedy  and  resists  an  application  for  a  mandamus 

to  correct  the  error,  by  shewing  cause  against  it,  shall 

be  subject  to  the  application  of  the  general  rule  for 

(«)  XquM  V.  JmHeci  qf  Surrey,  6  Dawl,  ^  L.  735.    Eoiter  Wnn,  1849. 
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the  payment  of  the  costs  by  the  unsuccessful  paiij; 
subject  to  exceptions  which  the  Court  may  make  in 
particular  cases  in  the  exercise  of  their  general  jurisdic- 
tion over  the  costs; "  per  Wightman  J*,  in  Regina  v. 
Justices  of  Cumberland  and  Regina  v.  Justices  of  Lan^ 
cashire  (a).     The  present  should  be  deemed  an  excepted 
case.     The  respondents,  who  failed  in  this  Court,  had 
not  mistaken  the  general  law,  as  was  done  in  some  of  the 
cases  discussed  before  Wightman  J.,  but  had  been  misled 
by  the  erroneous  practice  of  the  Sessions.    And  counsel 
here  could  not  avoid  calling  the  attention  of  the  Jus- 
tices to  their  own  rules.     In  Regina  v.  The  Justices  of^ 
the  West  Riding  {Slieffield  v.  Crich  (&)),  where  the  eiio^^ 
had  arisen  from  wrong  practice  of  the  Justices  or  thel^^ 
Clerk,    this   Court  refused  costs  of   the   mandamn:^^ 
[  Wightman  J.     The  general  rule  seems  to  be  the  cor-  ^ 
venient  one ;  that  the  party  who  has  taken  a  point, 
maintained  it,  gets  the  costs.]     The  question  here 
difficult ;   and  judgment  was  reserved :   in  sudi 
costs  of  mandamus  have  been  refused ;  Rex  t.  The 
of  the  Manor  of  Oundle  (c).  Rex  v.  The  Camnussiemsmj^r 
of  the  Tliames  and  Isis  Navigation  (d). 


Piuhley,  contri.  Regina  v.  The  Justices  of  the 
Riding  (b)  has  been  followed  by  many  cases,  particu- 
larly Regina  v.  Justices  of  Cumberland  and  Regina  '^^* 
Justices  of  Lancashire  (a),  in  which  a  different  pmctH^^^ 
has  prevailed.    (He  was  then  stopped  bj  the  Court) 

Fattesok  J.    It  is  best  to  adhere  to  the  broad  rule, 
that,  where  a  mandamus  is  applied  for  and  granted^  thft 

(a)  5  DowL  ^  L,  490.     See  Begfna  t.  iiayor  |pc.  qfNtwbwuy,  I  Q.B. 
751.  762. ;  Regina  r.  Justices  of  Surrey,  9  d  B.  S7. 
(6)  5  Q.B.  1.  10.  (c)  IjLtS.SSS.  899.,  BOlc(c). 

{d)  6A.i;£.  804.] 
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P^7  who  fails  in  this  Court  must  pay  costs^  unless  Qu£en*s  Benek. 

^nder  very  peculiar  circumstances.    We  must  consider  1__ 

*ie  point  settled  by  Reffina  v.  Justices  of  Cumberland     """•  ^"*"*' 
and 


Y.  Justices  of  Lancashire  (a). 


Justices  of 
SuKKir. 


CoZtiBiDGE  and  Wiqhtman  Js.  concurred. 

Bule  absolute. 

(a)  5  DoufL  i  L,  490. 


The  Rulwiys 
Clauses  Con- 
solidation Act, 
1845,  8  &  9 
llct.  c.  2a  «. 


The  QufiEN  against  Rigby  and  Others. 

JNDICTMENT  (removed  into  this  Court  by  cer- 
tiorari)  for  nuisance  by  obstructing  a  public  high- 
^^Ji  described  in  all  the  counts  as  a  carriage  way, 
"■^itliont  mention  of  a  right,  or  obstruction,  of  passage  ^9„  enacts  Uiat, 

^  when  a  railway 

^  loot.    Plea:    Not  guilty.     The  prosecutors  were  is  carried  over 
*  The  Trustees  of  the  Bermondsey,  Botherhtthe,   and  road "  by  a 

bridge,  the 

***>Ui  of  the  arch  shall  be  such  oi  io  leave  thereunder  a  clear  space  of  noi  leu  than  35  feet : 

^^^  dimctasions  art  given  in  the  cases  of  a  *'  public  carriage  road  "  and  a  **  private  road.** 

°*^  51  provides  that,  vrhcrever  the  average  available  width,  fir  the  passage  tf  carriages,  of 

'"'y  •listing  roadsy  is  less  tlian  the  width  hereinbefore  prescribed  for  bridges  over  the  rail- 

^^y»  the  width  of  such  bridges  need  not  l>e  greater  than  such  average  available  width  ;  but 

"^  psvcrthelcas,  that  such  bridges  be  not  of  less  width  in  the  case  of  a  turnpike  or  public 

f'^^ge  road  than  80  feet :  and  that,  if  such  average  available  width  shall  be  at  any  time 

'••"••sed  beyond  the  width  of  such  bridge,  the  Railway  Company  shall  be  bound  to  widen 

Vha  biid^  to  auch  eitent  as  they  may  be  required  by  the  trustees  or  surveyors  of  the  road, 

*^  cxcwding  the  width  of  the  road  as  so  widened,  or  the  maiimum  width  herein  or  in  the 

"V^eial  Act  prescribed  for  a  bridge  in  like  case  over  the  railway. 

^[li*  elect  of  the  last  clause  is,  that,  if  the  average  available  width  for  the  passage  of 
^*'*'>ikS*i  on  any  road  is  more  than  35  feet,  the  road  may  be  narrowed  to  35  feet  under  the 
*^  S  where  it  is  less,  the  arch  may  be  made  of  the  same  width  as  the  road,  so  that  it  be 
^  kas  than  SO  feet  wide :  if  the  road  be  afterwards  widened,  the  arch  must  be  widened 
^  ^^oportioB,  up  to.  but  not  beyond,  35  feet. 

^tt  tUs  reckoning,  footpaths  are  not  to  be  taken  into  account.  Therefore,  where  the 
ii*4  including  footpaths,  was  43  feet  wide,  but  without  them  only  S8,  and  the  railway 
t^  95  ftect  in  width,  stood  partly  upon  and  narrowing  the  footpath,  but  left  the  carriage 
Vy  of  its  original  width  :  Held,  on  indictment  for  obstructing  the  carriage  way,  that  sut. 
S  ^  9  Vict.  e.  SOl  (js.  49.  51.),  and  a  railway  act  incorporating  it,  were  complied  with. 

^Ulboagb  the  special  Act  provided  that,  wherever  the  railway  crossed  tlie  road  otherwise 
tta  at  right  anftles,  the  bridge  should  be  made  with  a  skew  arch  (which  had  been  done  in 
tMi  iirtmf  \  *«  ao  as  not  in  any  manner  to  alter  the  direction  of  or  interfere  with  the  liue 
^Cka  lod  roadsi  or  the  footpaths  to  the  same." 

ZZ  3 
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rohimsXiF.   Deptfard  Roads."     On  the  trial,  before  Lord 

L_  man  C.  J.,  at  the  Maidstone  Spring  aidjEes,  1848^    j 

The  Qv»w    verdict  of  Guilty  was  found,  subject  to  the  oinmoB  €M 
"^^OMT.       ^j^£3  Qourt  on  a  case,  the  material  parte  of  whieh  a;^« 
as  follows. 

By  Stat  6  &  7  Vict  c.  CYiiL,  local  and  penoa^^J 
public,  ^^  for  more  effectually  repairing  certain 
in  the  parishes  of  Bermondsey/^  &c.,  ^*  and  for  maldi 
several  new  roads  "  &c.,  certain  persons  were  appoint^^ 
trustees  to  carry  the  act  into  effect,  under  the  name  ^ 
"  The  Trustees "  &c.  (as  above).  By  sect.  8,  certatf^ 
roads  are  described,  for  the  improving,  maintuning 
keeping  in  repair  of  which  it  is  enacted  that  the 
Act  shall  be  put  in  execution  (a). 

By  Stat.  8  &  9  Vict  c.  20.  (The  Bdlways  Clai 


(a)  The  following  clauses  of  stat  6  ft  7  Viet  c  ciiU.  were  also 
to  in  the  argument  for  the  Crown. 

Sect  59.  **  And  whereas  it  was  provide4  by  the  said  recitod  Act "  (4 
c.  Ixxiiv.,  local  and  personal,  public, '  for  more  effectually  repairing  *  < 
*  certain  roads  in  the  sereral  parishes  of  SL  Mary  hhgdakm  Acri 
&€.,  in  Surrey  and  JTerU)  "  and  in  the  act  therein  recited,  that  no  bvil^S. 
should  be  erected  by  any  proprietor  or  occupier  of  the  lands  ncU^eia.'^ 
the  roads  thereby  directed  to  be  made  and  repaired,  or  other 
within  10  feet  on  either  side  of  the  said  roads  where  the  sane  are 
width  of  40  feet  or  upwardf,  and  witliin  SO  feet  from  tho  centre  ol 
said  roads  where  the  same  are  of  less  width  than  40  feel,  and  if  any  i 
building  should  be  thereafter  erected  contrary  to  the  true  Intent 
meaning  of  the  said  act  the  same  should  be  deemed  a  common 
be  it  therefore  enacted,  that  no  erection  or  building  shaU  be  erscui  \fS^ 
any  proprietor  or  occupier  of  lands  adjacent  to  the  said  roads  or  say  ^^ 
them,  or  by  any  other  person,  within  the  distance  of  10  leal  on  eithiiilii^ 
of  the  said  roads  where  the  same  are  of  the  width  of  40  faeC  or  up«iiii| 
and  within  SO  feet  from  the  centre  of  the  said  roads  where  tlia  sane  aie 
of  leu  width  than  40  feet,  and  if  any  such  erection  or  building  shall  bt 
hereafter  erected  contrary  to  the  true  intent  and  moaning  of  tUa  Ad^ 
such  proprietor  or  occupier  or  other  person  shall  forfeit  any  aum  not  ck. 
ceeding  "  &c 
Sect  08.  «  And  be  It  enacttdi  Thtt  all  and  trtry  tlit  Ibotpmha  on  Ubi 
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CoDBolidatioo  Act,  1845)  it  is  enacted :  The  case  then   ^^^J^T^ 

lot  oat  the  enactment  of  sect  1,  incorporating  this  Act  

with  all  future  rulway  Acts :   the  interpretations,  in  0-"""' 

leots.  2,  3,  of  the  words  •'  The  Special  Act,"  «  The    '    ^■^• 
undertaking,*'  "  The  Company  "  and  «  The  Railway : " 
the  enaetments  of  sect.  16,  that,  ^^  subject  to  the  pro- 
tons and  restrictions  in  this  and  the  special  act,  and 
iDy  act  incorporated  therewith,  it  shall  be  lawful  for 
the  Company,  for  the  purpose  of  constructing   the 
ndlway,  or  the  accommodation  works  connected  there- 
with hereinafter  mentioned,  to "  ^'  make  or  construct 
iSf  upon,  across,   under,  or  over  any  lands,  or  any 
streets,**  '<  roads,  railroads  **  &c«,    *^  within  the  lands 
deeeribed  in  the  sud  plans,  or  mentioned  in  the  said 
books  of  reference  or  any  correction  thereof,  such  tem- 
porary or   permanent   inclined  planes,    tunnels,    em- 
l^ukments,  aqueducts,  bridges,  roads,  ways,  passages, 
^^ndmts,  drains,  piers,  arches,  cuttings,  and  fences  as 

^1^  think  proper :  **  and  that  "  They  may  do  all  other 
*ct8  necessary  for  making,  muntaining,  altering,  or  re- 
Paring,  and  using  the  railway."  The  case  also  referred 
^  and  in  part  set  out,  sects.  46  and  49,  as  to  the  cross- 
%  of  roads  and  construction  of  bridges  (a). 


of  or  a^oiniag  to  the  laid  roftdi  shall  be  and  the  same  are  hereby 

"^l^vcd  to  bt  subject  to  the  regulations  of  this  act,  and  to  be  part  of  the 

^^   toadii  and,  unlesa  the  same  shall  be  paved  or  pitched,  shall  be 

''P^ied  and  vnendtfd  by  the  said  trustees  by  such  ways  and  means  and 

naiidi  Buwner  as  the  said  roads  are  and  shall  be  repaired  and  amended." 

(«)  Stat  S  &  9  VUi.  e.  SO.  j.  46.  enacu  that :  •<  If  the  line  of  the 

v*^^^  cnM  any  turnpike  road  or  public  highway,  then  (eicept  where 

<i*^ir«iif  prOTided  by  the  special  Act)  either  such  road  shall  be  carried 

09i  the  railway,  or  tbe  railway  shall  be  carried  over  such  road,  by  means 

sf  i  bridge,  of  the  height  and  width  and  with  the  ascent  or  descent  by 

ffiNor  tbe  qptdal  Act  in  that  behalf  provided." 
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In  the  year  1845^  The  London  and  Crojfdtm 
way  Company  became  tbe  promoters  of  a 
braneb  railway  to  commence  by  a  junction  with 
London  and  Croydon  Railway  in  the  pariah  of  Sa^^ 
Patdy  Deptford^  in  Surrey^  passing  &c.  (the  directionir''^ 
described  in  the  case),  and  to  terminate  in  the  vl^ 
parish  of  Saint  Paul,  Deptford;  with  all  proper  wor^' 
and  conveniences  &c.     Tbe  line  of  such  proposed  bnmc^ 


Sect*  49  enacts  that :  "  Erery  bridge  to  be  erected  Ibr  the  purpose  ^ 
carrying  the  railway  over  any  road  thall  (eicept  where  otherwise  piufids!^ 
by  the  special  Act)  be  built  in  conformity  with  the  following  tegulsiiiaii^ 
(that  is  to  say,)  The  width  of  the  arch  thall  be  suck  at  to  leave  theretmder  ' 
clear  tpace  of  not  leu  than  35  feet  if  the  arch  be  over  a  turnpike  rood,  aoca 
of  25  feet  if  over  a  public  carriage  road*  and  of  IS  feet  if  over  a  privaflfl 
road  :  The  clear  height  of  the  arch  from  the  surface  of  tbe  rood 
not  be  less  than  16  feet  for  a  space  of  IS  feet  if  the  arch  be  over  a 
pike  road,  and  15  feet  for  a  space  of  10  feet  if  over  a  public 
road ;  and  in  each  of  such  cases  the  clear  height  at  the  spriogiDg  of 
arch  shall  not  be  less  than  18  feet" 

Sect  50  enacts  that,  whenever  a  bridge  is  erected  for  canyiDg  a  r 
over  tbe  railway,  then  (unless  it  be  otherwise  provided  by  the  Spedal 
*^tbe  road  over  the  bridge  shall  have  a  clear  space  between  the 
thereof  of  S5  feet  if  tbe  road  be  a  turnpike  road,  and  2S  feet  if  a 
carriage  road,  and  13  feet  if  a  private  road.** 

Sect  51  is  as  follows.     **  Provided  always,  That  in  all  cmcs 
the  average  available  width  for  the  passage  of  carriages  of  any  exii 
roads  within  50  yards  of  the  points  of  crossing  the  same  ia  leas  ibam 
width  hereinbefore  prescribed  for  bridges  over  or  under  tbe  railway^ 
width  of  such  bridges  need  not  be  greater  than  such  average  avail 
width  of  such  roads,  but  so  nevertheless  that  such  bridges  be  not  of 
width,  in  the  case  of  a  turnpike  road  or  public  carriage  road,  than  SO  htt^ 
Provided  also,  that  if  at  any  time  after  the  construction  of  the  railwtj    " 
the  average  availsble  width  of  any  such  road  shall  be  increased  bejon^ 
the  width  of  such  bridge  on  either  side  thereof,  the  Company  shall  ht 
bound,  at  their  own  expense,  to  increase  the  width  of  tbe  said  bridge  to 
such  extent  as  they  may  be  required  by  tbe  trustees  or  surveyors  of  such 
road,  not  exceeding  the  width  of  such  road  as  so  widened,  or  tbe  maximnai 
width  herein  or  in  the  special  act  prescribed  for  a  bridge  in  tho  like 
over  or  under  the  railway.** 
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milwaj  crosses  two  of  the  roads  under  the  jurisdiction  Qwen*9  Benek. 

of  the  said  trustees,  viz.  a  turnpike  road  called  Trund- ' 

by's  Lane,  and  a  turnpike  road  called  Lower  Deptford    ^^^  Qumk 
Roadj  which  last  mentioned  road  is  the  road  in  ques- '      Bioir. 
tion  in  tlus  case.    (The  direction  and  termini  of  the 
latter  road  were  then  stated.)    This  road  is  a  public 
highwajj  and  had  been  used  as  such  by  the  public  for 
upwards  of  forty  years  continually  before  and  up  to  the 
times  of  the  excavations  hereinafter  mentioned. 

Iht  case  then  set  forth  some  proceedings  relative  to 
the  bringing  in  and  passing  of  the  Special  Act,  which 
it  Is  unnecessary  to  state.     It  then  proceeded : 

Under  these  circumstances  the  bill  was  passed,  and 
became  an  act  of  parliament,  viz.  stat.  9  &  10  Vict* 
c^  ocxxziv.,  local  and  personal,  public,  whereby  TkeLou" 
dan.  and  Croydon  Railway  Company  were  empowered 
to  make  and  maintain  the  said  branch  railway. 

Sy  sect  1  of  the  last  mentioned  act  it  is  (amongst 
other  things)  enacted,  that  all  the  provbions,  matters 
uul  things  contiuned  in  The  Railways  Clauses  Consoli- 
dation Act,  1845,  **  shall,  so  far  as  the  same  are  appli- 
^hl^  extend  to  this  act,  and  to  the  several  purposes 
tnd  ihbgs  hereby  authorised,  as  fully"  as  if  therein 
leeoacted. 

Sect  3  is  as  follows.    ^'  And  whereas  plans  and  sec- 

^>^^i^   of  the  Branch  Railway  shewing   the  lines  and 

l^vela  thereof,  and  also  books  of  reference  containing 

the   names  of  the  owners,   lessees,  and  occupiers,  or 

^uted  owners,  lessees,   and   occupiers  of  the  lands 

"^'^ugh  which  the  same  is  intended  to  pass,  have  been 

^Icpomted  with  the  clerks  of  the  peace  of  the  counties  of 

Surrey  and  Kent ;  be  it  enacted,  that,  subject  to  the 

provisions  in  this  act  and  the  said  recited  acts  contained. 
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it  shall  be  lawful  for  the  Company  to  make  and 
tain  the  Branch  Bailwaj  and  works  in  the  line  a 
upon  the  lands  delineated  on  the  said  plans  and  d^. 
Boribed   in  the  said  books  of  reference,  and  to  en 
upon,  take,  and  use  such  of  the  said  lands  as  shall 
necessary  for  such  purpose." 

By  sect  1 9  it  is  enacted :  '^  That  in  every  case  in  wh: 
the  said  railway  shall  cross  any  of  the  roads  under 
jurisdiction  of  the  said  trustees"  (meaning  the 
of  the  Bermondiey,  Botherliithe  and  Deptfard 
*^  otherwise  than  at  right  angles,  the  bridges  over  -t 
same  shall  be  built  with  skew  arches,  so  as  not  in 
manner  to  alter  the  direction  of  or  interfere  with 
line  of  the  said  roads,  or  the  footpaths  to  the  same'*(a_ 

By  stat*  9  &  10  Vict  c.  cclxzziii.,  local  and  pe 
public,  the  London  and  Brighton  and  the  London 
Croydon  Railway  Companies,  and  all  the  undertaloD^ 
belonging  to  them,  were  consolidated,  and  the  sai* 
Companies  incorporated  as  one,  by  the  name  of 
London^  Brighton^  and  South  Coast  Railway:  and  b^' 

(a)  Sect.  18  of  stat.  9&  10  VkU  c.  ccxxzIt.  was  also  nfl&ntA  to  in 
courw  of  the  argument     It  enscU :  **  That  tha  said  railway  shaU  f 
carried  over  Trund/ey*s  Lane  at  the  ezpcnco  of  tha  said  Compaay  ^ 
means  of  a  bridge  of  the  width  of  at  least  30  feet,  with  a  square  so^ 
and  with  a  tide  arch  for  the  footpath  of  the  width  of  at  least  SfeetaeparKr 
from  the  centre  arch,  by  pillars,  and  the  centre  arch  of  the  said 
over  Trundley*t  Lang  shall  be  of  a  height  from  the  present  surfi 
Trundley't  Lane  to  the  centre  of  the  soffit  of  such  arch  of  not  less 
IS  feet  6  inches,  and  the  side  arch  of  the  same  bridge  shall  be  of  a  bi 
from  the  surface  of  the  footpath  to  the  centre  of  such  soffit  of  not 
than  10  feet :  Provided  always,  that  if  tlie  trustees  of  the 
Roiherhithe,  and  Deptfbrd  roads  shall  think  it  desirable  to  lower 
Lane,  and  shsU  lower  the  same,  so  that  the  then  surfkoe  of 
Lane  shall  be  not  more  than  15  feet  from  the  centre  of  the  soffit  ^  %M99 
proposed  bridge,  then  the  said  Company  shall  repay  to  the  trustees  mJi 
sums  of  mocey  necessarily  expended  by  them  in  snd  aboitt  audi  lo««A|^ 
of  the  turlSict  of  the  said  lane,** 


I 
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27  the  new  CSompaiiy  is  invested  with  all  powers  QyMm't  Bench. 

to   make  branohee  and  extensions  which  had  been  or   ' 

shoxUd  be  granted  to  either  of  the  two  Companies  now     "^^  Qfi^^ 
consolidated.  ^^•■*' 

Thd  line  of  the  said  branch  ndlwaj  crosses  the 
Z^pwott  Deptford  Road  otherwise  than  at  right  angles,  at 
ft  point  in  the  parish  of  Saint  Paul  Deptfard  in  the 
oouxity  of  Kent.  The  said  road,  at  the  point  where  the 
ftbo^e  mentioned  line  of  railway  crosses  it,  is  a  road  of 
ooxuaiderable  traffic,  being  one  of  the  two  principal 
^I^or*onghfares  between  London  and  Deptfard.  The 
ixage  width  of  the  carriage  way  of  the  said  road  at 
said  points  of  crossing,  and  for  50  yards  on  either 
d  of  the  same,  had  been  for  upwards  of  forty  years 
*  ^>"w^  mediately  before  the  making  the  excavations,  and 
"^'^Allding  the  piers,  hereinafter  mentioned,  and  still  isi, 
ieet ;  and  the  average  width  of  the  footpaths  on  the 
v%  side  of  such  part  of  the  sud  carriage  way  had 
for  upwards  of  forty  years  immediately  before 
making  the  excavations  and  building  the  said  piers, 
^t  3  inches,  and  on  the  west  side  thereof  8  feet 
S-SMshes ;  the  average  width  of  such  part  of  the  sud 
during  such  last  mentioned  period,  including  both 
3  said  footpaths,  being  43  feet  6  inches. 
On  20th  August  1847,  the  defendants,  actbg  under 
.«  authority  and  command  of  The  London,  Brighton 
South  Coast  Railway  Company^  and  for  the  pur- 
of  building  the  bridge  hereinafter  mentioned  over 
^V^  said  road,  as  the  same  is  described  in  the  plan  and 
^^oftions  so  deposited  as  aforesaid,  excavated  portions  of 
'^lie  footpaths  on  both  sides  of  the  said  road  at  the 
ftbove  mentioned  point,  in  a  direction  parallel  to  the 
line  of  the  said  roadj  to  an  extent  of  4  feet  out  of  the 
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footpath  on  one  side  of  the  said  road»  and  to  the  width 
of  (a)  out  of  the  footpath  on  the  other  side  of 

the  said  road ;  and  the  said  two  excavations  were  con- 
tinued for  some  days,  and  were  6  feet  deep.     The  dear 
width  of  road  and  footpaths,  taken  together,  whidi  was 
left  between  the  edges  of  such  two  excavationB  (mea- 
sured in  a  line  at  right  angles  with  the  edges  of  such 
excavations),  was  36  feet.     Afterwards .  the  defendants 
proceeded  to  fill  up  the  said  excavations  with  brick- 
work, in  order  to  form  the  piers  of  a  certain  bridge  hj 
which  the  said  branch  railway  was  to  be  carried  over 
the  said  road  at  the  said  point ;  and  they  did  fill  up 
the  said  excavations  with  brickwork,  and  erect  piers 
for  the  said  bridge  therein  to  the  height  and  in  the 
manner  hereinafter  mentioned.     When  the  works  had 
proceeded  until  the  foundations  of  the  said  piers  were   ; 
level  and  (b)  the  surface  of  the  said  footpaths,  the  said  J 
trustees  filed  a  bill  in  Her  Majesty's  High  Court  o 
Chancery.     The  case  then  stated  the  obtaining  of 
ex  parte  injunction,  and  other  proceedings  in  Chancery s,  - 
the  result  of  which  was  the  present  indictment,  but^  . 
which  it  is  unnecessary  to  detail     It  then  proceeded : 
The  said  road  was  never  entirely  closed  in  conse 
quence  of  the  said  excavation,  or  during  the  building  (k/ 
the  said  piers  and  bridge:  and  the  traffic  along  the  sai<7 
road,  except  such  part  of  it  on  which  the  sud  piers 
were  so  erected,  continued,  and  still  does  continue,  as 
before  the  building  of  the  said  bridge.     By  the  build- 
ing of  these  piers,  each  of  the  said  footpaths  was  nar- 
rowed to  the  extent  aforesaid :  and  the  said  piers  have 
been  continued  from  thence  to  the  present  time,  and 
are  respectively  17  feet  in  height  and  35  feet  in  width, 
in  a  direction  parallel  to  the  line  of  the  said  road  and 


(a)  Blank  in  the  case. 
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•footpaths :  and  afterwards  the  defendants  built  the  said  (huen^t  Bench. 
bridge  over  the  said  road  upon  the  said  piers,  and  have \ . 


continued  the    siud   bridge    so    erected    from  thence     "^^  Q^»«w 

iiitherto.    And  the  said  bridge  is  built  with  a  flat  skew        Ruir. 

Aroliy   so  as  not  in  any  manner  to  alter  the  direction  of 

or*  ixiterfere  wiih  the  line  of  the  siud  roads,  or  the  foot- 

pc^'^^ha  to  the  same,  except  so  far  as  the  facts  in  this  case 

cozma'titute  any  such  alteration  or  interference.      The 

8A.id    road  is  still  narrowed  and  obstructed  by  the  said 

bjK-S.<]^  and  the  said  piers  to  the  extent  aforesaid.     The 

cL^&sur  space  under  the  said  bridge,  measured  in  the  direc- 

tioxi.  of  the  line  of  the  arch  and  of  the  said  railway,  is 

3  7   £eet  8  inches ;  and  the  clear  space  under  the  said 

brmdgei  measuring  in  a  line  at  right  angles  with  the  face 

-fclie  said  piers,  is  36  feet ;  and  the  height  of  the  said 

idge  to  the  soffit  thereof  is  17  feet.      The  width  of 

footpath  now  left  on  each  side  of  the  said  bridge  is 

Qlmaving  regard  to  the  traffic  on  the  said  footpaths)  too 

for  the  free  passage  of  persons  on  foot  along  the 

footpaths :  and,  if  the  said  footpaths  were  to  be 

-widened  by  adding  to  them  a  portion  of  the  said  carriage- 

^ayj   the  said  carriage  way  would  be  thereby  rendered 

^  narrow  for  the  free  passage  of  horses  and  carriages, 

aavui^  regard  to  the  number  of  horses  and  carriages 

^T  pMing  along  the  said  carriage  way. 

-^^  pleadings,  and  a  copy  of  the  plans,  sections  and 
w)k3  Qf  reference,  certified  by  the  clerk  of  the  peace, 
were   to  be  taken  as  part  of  the  case. 

•*'*^^    question  for  the  opinion  of  this  Court  was, 

ipirhBtlief  or  not  the  defendants  were  guilty  of  all  or 

sny  ^f  the  nuisances  charged  in  the  respective  counts : 

g;Sid  the  verdict  was  to  be  entered  for  the  Crown  or  for 

^yue  defendants,  according  to  the  opinion  of  the  Court. 
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Volume  XIV.        The  special  case  was  argued  in  Triniiy  Teim  (/^ 
J860^      6th),  1849(a). 

The  Qvnir 

Rioir  ^^  ^'  Thesiger^  for  the  Crown,  referred  to  aecti^^ 

and  68  of  stat.  6  &  7  Vict  c.  cviii. ;  sects.  1,  49  ^ 
and  51  of  stat  8  &  9  Vict  c.  20. ;  and  sects.  18  «k 
19  of  Stat.  9  &  10  Viat.  c.  ccxxxiv.  He  mentions* 
Attorney"  General  v.  Southampton  Railway  Company  ^ 
as  an  authority  likely  to  be  cited  for  the  defendac:^^ 
but  relied  upon  the  notice  of  that  case  in  Regime 
The  Birmingham  and  Gloucester  Railway  Compam/^^ 
And  he  referred  also  to  Regina  v.  The  London 
Birmingham  Railway  Company  {d),  which,  howeyeri 
observed  was  decided  under  an  Act  differently  woi 
from  stat.  9  and  10  Vict.  c.  cczxuv. 


Sir  J,  Jervis,  Attorney  General,  contrft,  commeni 
upon  sects.  3,  18  and  19  of  the  last  mentioned  A 
and  sects.  16,  49  and  51  of  stat  8  &  9  Vtct  c.  2% 
and  relied  upon  Attorney- General  v.  Southampton  Ri 
way  Company  (b)  as  a  direct  authority  for  the  defezr^ 
ants. 

Sir  F.  Thesiger  replied. 

The  judgment  of  the  Court  makes  a  more  particui^ 

report  of  the  arguments  unnecessary. 

Cur.  adv.  vulS^ 

Patteson  J.,  in  this  term  {January  1 6th),  delivered 
judgment  as  follows. 

This  was  an  indictment  for  nuisance  to  a  turnpike 
road  by  building  on  it  the  piers  of  a  railway  bridge, 

(a)  Before  Lord  Denman  C.  J.,  Patlnon^  Coleridge  and  Erie  Jt. 
(6)  9  Sim.  78.  (c)  2  Q.  B.  47. 

(d)  1  SaU.  Co,  S17.     (At  nisi  priuf,  Feb.  15,  1839.) 
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and  narrowbg  it  by  such  building.     All  the  counts  in  QMten*t  Bench. 
the    indictment  charge  the  nuisance  to  be  to  the  car-  * 


road :  nothing  is  said  about  a  foot  road,  through-     '^**  Qumh 

ant.       For  forty  years    before  the  building   of  the        Rwit. 

bridge  the  average  width  of  the  carriage  road  for  50 

yards  on  each  side  of  the  spot  where  the  bridge  is  now 

oi^^ected  was  28  feet,  and  the  foot  path  on  one  side  was 

S  fe«t  S  inches,  and  on  the  other  7  feet  3  inches.     The 

of  the  bridge  stand  on  the  foot  path  on  each  side ; 

are  each  4  feet  wide,  and  are  built  parallel  to  the 

of  the  carriage  road,  not  directly  opposite  to  each 

^^^b«r,  as  the  bridge  is  a  skew  bridge.     The  effect  iS| 

.'t  the  carriage  road  remains  as  it  was  before,  28  feet 

icie ;  but  the  footpaths  are  each  narrowed ;   and  the 

road  and  footpaths  together,  which  formerly 

43  feet  6  inches,  are  now  only  36  feet.     These 

the  dimensions  stated  in  the  case ;  but,  if  the  piers 

8  feet,  it  would  follow  that  the  total  width  is 

^ir  only  35  feet  6  inches.    Whether  the  difference  of 

O   inches  can  be  accounted  for  by  the  circumstance  of 

pien  not  being  directly  opposite  to  each  other  does 

appear;  but  we  do  not  think  it  material  to  our 

on. 

^I*he  prosecutors  relied  much  on  the  19th  section  of 

^™®    special  local  act,  9  &  10  Vict  c.  ccxxxiy.,  which 

P'^'^ides  that,  in  every  case  in  which  the  railway  shall 

^'^'^^    the  road   otherwise  than  at  right  angles,   the 

^'^^^es  shall  be  made  with  skew  arches,  so  as  not  in 

^''^T     manner  to  alter  the  direction  of  or  interfere  with 

^      line  of  the  said  roads,  or  the  footpaths  to  the  same* 

^^    object  of  this  section  is  plain,  namely,  to  prevent 

^^      Bailway  Company  from  turning  or  bending  the 

t0^4  BO  as  to  carry  it  at  right  angles  under  any  bridge 

0^^Et  which'  the  railway  passes^  and  again  turning  or 
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DiuwM  XIV.   bending  it  back  on  the  other  side  of  the  bridge  to  Hi 

[__  former  direction  and  line:   but  the  section  does  not 

The  Quuv    touch  or  affcct  any  question  as  to  the  width  of  the 
Rmvt.       bridge  or  the  narrowing  of  the  road.      The  ndlway 
Company  have  complied  with  the  section  by  erecting 
a  skew  bridge. 

The  question  in  this  case  depends  upon  the  oonstmo- 
tion  of  Stat  8  &  9  Vict.  c.  20.,  The  lUilways  Clanses 
Consolidation  Act,  1845.  Now  by  that  act  it  is 
provided  that  there  shall  be  a  clear  space  of  35  feet 
if  the  arch  be  over  a  turnpike  road ;  pronded  that, 
where  the  average  available  width  for  the  passage  of 
carriages  is  less  than  the  width  thereinbefore  pre- 
scribed, the  width  of  the  bridges  need  not  be  greater 
than  such  average  available  width,  but  so  as  not  to 
be  less  in  the  case  of  a  turnpike  road  than  20  feet. 
It  is  further  provided  that,  if  the  average 
width  of  the  road  be  afterwards  increased,  the  JEtailwa; 
Company  shall  increase  the  width  of  their  bridge  i 
required,  to  an  extent  not  exceeding  the  width  of  th 
road  so  widened,  ^'  or  the  maximum  width  herein  or  L 
the  special  act  prescribed  for  a  bridge  in  the  like 
over  or  under  the  railway." 

Much  discussion  took  place  on  the  argument  as  to 
the   word   *^  maximum :  ^  but   the   meaning    of  tlie 
Legislature  is  very  plain.     Where  the  average  avail- 
able width  for  the  passage  of  carriages  on  any  road 
exceeds    35  feet,    it   may  be   narrowed   to    35   feet 
under  the  arch ;  for  the  arch  is  only  required  to  be  of 
that  width :  where  it  is  less,  the  arch  may  be  of  the 
same  width  as  the  road,  so  as  it  be  not  less  than  20  feet; 
and,  if  the  road  be  afterwards  widened,  the  arch  must  be 
proportionably  widened  up  to,  but  not  beyond,  35  feet 
In  the  present  case,  the  average  available  width  of 
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^e  rotd  for  the  passage  of  carriages  is  the  same  as  it  Q*teen*s  Bench. 

waa  1}efore  the  erection  of  the  bridge ;  the  arch  is  of [ — 

the  same  width,  and  exceeds  20  feet ;  and  the  road  has  v. 

not  been  widened  so  as  to  call  on  the  Railway  Com-  '*"^' 

to  widen  the  arch.  Therefore  the  provisions  of 
lUdiways  Clauses  Consolidation  Act,  1845,  appear 
t^  liciye  been  complied  with.  No  mention  is  made  in 
^t^^B^t^  Act  of  footways,  as  distinguished  from  the  road  for 
^^^  passage  of  carriages.  If  they  are  to  be  taken  as 
of  the  turnpike  road,  then  the  road  has  been 
from  43  feet  6  inches  to  36  feet,  and  the 
of  the  bridge  is  only  28  feet  instead  of  35.  We 
[^  however,  that  the  footpaths  cannot  be  taken  as 
p^^x±  of  the  turnpike  road  over  which  the  arch  of  the 
bsrxdge  was  to  be  thrown,  within  the  meaning  of  these 
of  parliament  There  is  no  pretence  for  saying 
they  can  be  taken  into  account  in  ascertaining 
average  available  width  of  the  road  for  the  passage 
carriages :  and,  as  that  width  has  been  preserved  as 
it  ynsiB  before  in  strict  conformity  with  the  acts  of 
parliament,  it  is  not  true  to  assert,  as  every  one  of  the 
counts  in  this  indictment  does,  that  persons  cannot  pass 
With  their  carriages  as  they  used  to  do  The  ob- 
struction is  to  foot  passengers  only,  which  is  not  for- 
biddeu  by  the  acts ;  neither  is  it  charged  as  the  nuisance 
conapl^ned  of  by  this  indictment.  The  cases  cited  in 
•^ttoaent  are  wholly  inapplicable  to  this  indictment. 

Upon  tlie  whole  we  are  of  opinion  that  a  general 
WUct  of  Not  guilty  must  be  entered. 

Rule  accordingly. 


J 
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Crcwdtr  now  shewed  cause.     Croughton  v.  Blake  (a)   Queen* t  Bench. 

and  bishop  of  Meath  v.  Marquess  of  Winchester  {V)^  in   ' 

wfaict  cases  it  was  held  unnecessary  to  shew  that  a  ^  Doe  dem. 

"  iMtcL  Ardndxl 

dcxMxznent  came  from  the  most  proper  custody  or  from  ▼. 

.  FOWLXK. 

stXTxot^ly  legal  custody,  do  not  apply ;  for,  m  the  absence 

oF'     e:3Eplanation  to  account  for  the  removal  of  the  in- 

stx-ument,  the  parish  chest  was  the  only  proper  or 

l^^aJ.  custody.     [^Coleridge  3 .     In  Roscoe  on  Evidence^ 

p-  X02(c)y  the  note  of  Bishop  of  Meath  v.  Marquess  of 

l^^n.chester{V)  is  given  thus:  '^  So  a  document  relating 

to     A  bishop's  see  may  be  produced  from  the  custody 

^'^t.lier  of  bis  descendants,  or  his  successors  in  the  see." 

^^t  the  circumstances  under  which  the  instrument  was 

^^re  received  as  coming  from  the  custody  of  the  Bishop's 

fleacOTdants  hardly  warrant  so  general  a  proposition ;  for 

^>  i^ypears  that  the  instrument  in  question  was  of  a  date 

fiior  to  the  existence  of  any  registry  for  the  diocese.] 

Here  the  evidence  that  the  person  who  furnished  the 

extract  was  the  parish  clerk  was  wholly  insufficient. 

(The  discussion  on  the  other  point  is  omitted.) 

Greenwood  and  Stocky  contrd.  The  statement  by  a 
person  that  he  was  the  parish  clerk  was  of  itself  suffi- 
cient ;  on  preliminary  questions  of  fact  for  the  judge 
strict  legal  evidence  is  unnecessary ;  Regina  v.  KeniU 
wDorih  (dy  The  parish  clerk  commonly  has  the  custody 
of  the  parish  registers.  His  custody  was  a  reasonably 
proper  custody ;  and  this  is  sufficient ;  Bishop  of  Meath 
▼.  Marquess  of  fVincliester  (b),    Croughton  v.  Blake  (a), 

(a)  19ir.^  r.  S05. 

(6)  In  Dom,  Proc  3  New  Ca,  183. ;  S.  C,  4  CL  §•  Fin.  445. 

(e)  Stbed.  (d)  7Q.B.64S. 
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quite  right  in  rejecting  the  evidence  in  question.    The  QueenU  Benek. 
cuBtdj  was  wrong  both  as  to  place  and  person ;  and  no  ' 


e:n>I&nation  was  given  to  shew  why  the  register  was  in      l^«  ^«n- 

If  o  LordAKOKDiL 

auoli.  custody.    The  statute  52  G.  3.  c.  146.  s.  5.  shews  ▼. 

tb^    custody  to  be  wrong;  and  the  provisions  of  that 

s^^cs^ion  are,  I  believe,  kept  alive  by  the  late  Begistra- 

tioxa.    Act  (a).      By  those  provisions,  which  are  very 

nnin-nte  and  stringent,  an  important  duty  is  cast  upon 

t^^   dei^^man  with  respect  to  the  due  custody  of  the 

^^'^S^-'Bter.    I  think  upon  the  evidence  we  may  take  it 

't^ik^  the  person  who  had  the  custody  in  this  case  was 

^^o    parish  clerk.    But  no  explanation  was  offered  to 

^ccsonnt  for  his  custody,  as  that  the  parson  was  unwell, 

^^   lad  sent  the  register  to  him  for  a  special  purpose. 

If  suiy  explanation  had  been  offered,  we  might,  perhaps, 

i^t  scrutinise  it  very  closely ;  an  excuse  of  some  sort, 

dt^ongh  it  might  not  shew  the  custody  to  be  proper, 

ini^t  satisfy  us  that  it  was  reasonable. 

Bule  discharged,  on  the  first  point. 
Bule   absolute,   on  the    ground  that  the 
verdict  was  against  the  evidence  (b). 


(m)  8f  ttat.  6&  7  IT.  4.  c.  86.  &  49. 

(P)  WiglUman  J.  wai  At  the  Court  of  Appeal  for  Criminal  Cases, 
Jlrit  J.  was  sittiog  at  Nisi  Prius. 

Reported  by  J7.  Dapuon^  Esq. 
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Monday, 
February  4th. 


Harwell  and  Others  against  The  Hundred  of 

WiNTERSTOKE. 


A  wooden 
trough,  by 
which  water  is 
conveyed  from 
a  spring  to  a 
poui  at  a  dis- 
tance from  a 
mine  for  the 
purpose  of 
washing  the 
ore,  is  an 
*'  erection  used 
in  conducting 
the  business** 
of  the  mine, 
within  Stat. 
7  &  8  Geo.  4. 
c.  31.  s.  2. 


/^ASE  against  the  Hundred  of  fFtnterstoke,  nndei^ 
Stat.  7  8c  8  (7.  4.  c.  31.  s.  2.  (a),  to  i*ecover  compen-..^ 
sation  for  the  felonious  demolition,  by  diyers  persoic::^ 
riotously  assembled,  of  a  certain  erection  of  the  plaii 
tifts  used  by  them  in  conducting  the  business  of 
certain  mine  of  the  plaintiffs  within  the  hundred. 
Plea  2.     That  the  said  erection  was  not  an  erect: 

used  in  conducting  the  business  of  a  mine,  modo- 

i 

form^     Issue  thereon. 


(a)  The  2d  section  is  as  follows. 

<<  And  be  it  enacted,  that  if  any  church  or  cbapeli  or  any  cbapel  £40* 
the  religious  worship  of  persons  dissenting  from  the  United  churrli  oi 
England  and  Ireland,  duly  registered  or  recorded,  or  any  house,  %Ut^^^ 
coachhouse,  outhouse,  warehouse,  office,  shop,  mill,  roaltbouse,  hopoaw  "^* 
barn,  or  granary,  or  any  building  or  erection  used  in  carrying  on  a  ^^^ 
trade  or  manufacture,  or  branch  thereof,  or  any  machinery,  whether  fix^^ 
or  moveable,  prepared  for  or  employed  in  any  manufacture,  or  in  ti 
branch  thereof,  or  any  steam  engine  or  other  engine  fir  tinking, 
ing,  or  working  any  mine,  or  any  staith,  building,  or  erection  uud 
conducting  the  busineis  of  any  mine,  or  any  bridge,  waggon  way  or  tmi 
for  conveying  mineraU  from  any  mine,  shall  be  feloniously  demolished, 
pulled  down,  or  destroyed,  wholly  or  in  part,  by  any  persons  riotously 
and  tumultuously  assembled  together,  in  every  such  case  the  inliabitants 
of  the  hundred,  wapentake,  ward,  or  other  district  in  the  nature  of  a 
hundred,  by  whatever  name  it  shall  be  denominated,  in  which  any  of  the 
said  offences  shall  be  committed,  shall  be  liable  to  yield  fuU  compeusa* 
tion  to  the  person  or  persons  damnified  by  the  offence,  not  only  for  the 
damage  so  done  to  any  of  the  subjects  hereinbefore  enumerated,  but  also 
for  any  damage  which  may  at  the  same  time  be  done  by  any  such 
offenders  to  any  fixture,  furniture,  or  goods  whatever,  in  any  such 
church,  chapel,  house,  or  other  of  the  buildings  or  erections  aforesaid.** 
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On  the  trial,  before  Williams  J.,  at  the  last  Somer-  Q««»**  -»«"*• 

1860. 
setshire  Spring  Assizesi  the  following  facts  appeared.    . 

Upwards  of  a  year  after  the  plaintiffs  had  entered  upon      B^»^*»*^ 

and    commenced  working  the  mine  in  question,  they   ^^J^^^^^ 

took  a  lease  of  a  slag  bed  and  pool  adjoining  it,  at  a 

diBtance  of  about  half  a  mile  from  the  mine.     The 

slag  bed  consisted  of  heaps  of  refuse  ore,  which  had 

formerly  been  considered  as  of  no  value.     Recently, 

l^owever,  a  process  had  been  discovered  for  extracting 

ore  from  the  slag.     Washing  the  slag  was  an  import- 

^  part  of  such  process ;  and,  to  supply  the  pool  with 

water   for   washing  the  slag,   the   plaintiffs  diverted 

^Weto  a  stream  of  water  in  the  neighbourhood  by 

Queans  of  a  wooden  trough  erected  upon  piles.     The 

^ugh  did  not  approach  the  mine  nearer  than  half  a 

i^e,  which  was  as  near  as  the  nature  of  the  ground 

•^niitted.      The  water  supplied  through   this  trough 

^^  at  first  used  in  washing  the  slag,  and  for  no  other 

piupose ;  but  subsequently,  and  up  to  the  time  of  the 

'Qjury  complained  of,  it  had  been  regularly  used  in 

^^^hing  the  ore  gotten  from  the  mine.     It  was  for  the 

"^naolition  of  this  trough,  as  being  an  erection  used  in 

^^ducting  the  business  of  the  mine,  that  this  action 

^^^*^     brought.      For  the  defendants  it  was  objected 

^^^t    the   trough   was  not,   under  the  circumstances, 

^^^^  in  conducting  the  business  of  the  mine ;  and  that 

**^^    learned  Judge  was  bound  to  determine  that  ques- 

^^on    2A  a  question  of   law.     Williams  J.,  however, 

*^  the  question  to  the  Jury ;  and  they  found  that  it 

wa«  80  uaed.     A  verdict  was  directed  for  the  plaintiffs ; 

bo^  leave  was  given  to  the  defendants  to  move  to  enter 

a  lU^nsuit,  in  case  the  Court  should  be  of  opinion  that 

tk^^  above  question  was  a  question  of  law,  and  ought 

3a  4 


IVlKTEEtTOKK. 


706  Q.  B.  HILARY  VACATION, 

Volume  XJK    to  be  determined  in  their  fayour.     Crowder,  in  last 
'        JEaster  term,  obtained  a  rule  nisi  accordingly. 

Bakwxll 

V. 

Hundred  of         CockburUy  Mofitagu  Smith  and  Phinn  now  shewed 
cause.     The  language  in  sect.  2  of  stat.  7  &  8  G^.  4. 
c.  31.,  which,  with  reference  to  the  present  question,  is 
substantially  the  same  as  that  used  in  sect.  7  of  stat. 
7  &  8  G.  4.  c.  30.,  extends  to  the  wooden  trunk  in  this 
case.     '^  Erection  "  in  this  statute  is  a  larger  word  than 
^^  building/'  and  includes  a  wooden  scaffold;   Regma  y.    ,^ 
UTiittinffham  (a).     If  the  question  raised  at  the  trial#^ 
was  one  of  fact,  the  finding  of  the  jury  is  conclusiye :  i^^^5 
one  of  law,  the  Court  will  giye  effect  to  the 
intention  of  the  section,  which,  obyiously,  was  to  pi 
tect  eyery  thing  in  any  way  contributory  to  the  coi 
ducting  the  business  of  a  mine.     Washing  the  ore 
part  of  the  ordinary  business  of  mining ;  this 
was  actually  used  for  washing  the  ore,  though 
for  another  purpose.    The  words  "  trunk  for  oonyej 
minerals  from  any  mine  "  do  not  limit  the  preceding 
words,  but,  by  extending  the  protection  of  the  statute 
beyond  the  process  and  business  conducted  in  and 
about  the  mine  itself,  shew  the  yery  laige  sense  of  the 
preyious  words. 

Crowder,  Barstow  and  Prideaux,  contr&.  The  ques- 
tion is  one  of  law,  and  is  to  be  considered  as  if  it 
arose  on  an  indictment  for  felony  under  stat.  7  8i  8  (7«4. 
c.  30.  s.  7.  As  a  question  of  law,  it  must  be  deter- 
mined for  the  defendants.  The  erection  could  not  be 
necessary  for  working  the  mine ;  for  the  mine  bad  been 
worked  without  it.     It  was  not  locally  connected  with 

(a)  9  Car.  (f  P.  934. 
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the  mine.     Nor  was  its  use  connected  with  the  business  Queen's  Bench. 

of  mining;  washing  the  .ore  is  no  more  part  of  the  * 

business  of  a  mine  than  smelting  is.     Washing  is  merely      Ba»wjkll 
part  of  a  process  used  in  preparing  the  ore  for  market     Hundred  of 
after  the  business  of  the  mine  is  completed.     One  sort 
of  trunk  for  a  purpose  foreign  to  the  business  of  a  mine 
is    mentioned;  this  excludes  any  other  sort  of  trunk 
nxioonnected  with  such  business.     In  Regina  v.  Whit'' 
^^^ffh4im  (ci)  the  scaffold  was  in  the  mine  itself,  and  was 
^^'^ected  to  put  the  miners  on  the  level  of  the  vein  at 
^'^liich  they  worked. 

3Patte80N  J.     The  rule  must  be  discharged.     The 
having  decided  that  this  trunk  was,  in  fact,  used 
conducting  the  business  of  the  mine,  the  only  ques- 
^^on.  of  law  is,  whether  such  a  trunk  can  be  so  used.     It 
hardly  disputed  that,  if  it  were  not  for  the  words 
specifying  a  **  trunk  for  conveying  minerals  from  any 
'nane,"  the  preceding  words  are  largo  enough  to  include 
^his  trunk  as  an  erection  used   ^*  in  conducting  the 
Inisiness "  of  the  mine.     It  seems  that  in  all  mines  it 
i>^  naoal  to  wash  the  ore,  in  order  to  separate  it  from 
ihe  earth.    It  is  convenient  to  conduct  this  process  as 
Bear  as  possible  to  the  mine  itself;  and,  in  this  case,  the 
process  was  conducted  as  near  to  the  mine  as  the  nature 
of  the  ground  permitted.     The  question  is,  whether  an 
erection  used  for  such  washing  is  an  erection  used  in 
conducting  the  business  of  a  mine.     I  am  of  opinion 
that  the  business  of  a  mine  is  not  merely  to  get  the 
nnig|h  ore  from  the  bowels  of  the  mine,  but  to  produce 
the  ore  itself  separate  from  the  earth  which  is  brought 

(o)  9  Car.  ^  P.  234. 


708  Q.  B.  HILARY  VACATION, 

Volume  XIV.  up  with  it.    The  words  of  the  section  are  quite 

\ enough  to  justify  this  construction ;  for,  after  specif^^- 

Baswsll  jjjg  engines  used  in  working  the  mine,  they  go  on 

Hundred  of  «  any  erection  used  in  conducting  the  business "  of 

WlKTEMTOXK. 


mine,  which  must  be  for  something  more  than  the  m( 
working  of  the  mine  itself.     I  agree  that  the  same  oo: 
struction  must  be  put  on  the  statutes  as  if  the  qae8tic==3ii 

arose  on  an  indictment  for  felony :  but,  even  in  such^  ^ 
case,  the  language  of  the  legislature  is  amply  sufficie  trait 
to  support  our  construction. 

Coleridge  J.    I  am  of  the  same  opinion.    I  qusS.'t.e 
agree  that  we  are  to  determine  the  question  as  if         it 
arose  on  an  indictment  for  felony  under  the  prior  statiM^ 
That  is  a  very  good  reas6h  for  not  straining  the  lei 
guage  of  the  Legislature :  but,  if  the  present  cas^        is 
within  its  language,  I  am  not  deterred  by  the 
quences  of  our  construction.     It  is,  undoubtedly, 
important  to  protect  an  erection  of  this  kind;  bit       ^ 
whether  this  be  important  or  imimportant,  whether 
statute  be  penal  or  not,  we  must  give  a  full  and  fair  in 
terpretation  to  its  provisions.     I  take  it  as  almost  ad- 
mitted  that,  if  it  were  not  for  the  latter  words  with  re* 
spect  to  a  trunk  for  conveying  materials  from  a  mine, 
the   preceding  words   would  apply   to  the   trunk  in 
question.     Regina  v.  Whittingham  {a)  shews  that  the 
word  ^^  erection  "  is  applicable  to  an  erection  of  wood ; 
in  that  case,  however,  there  was  no  question  as  to  the 
vicinity  of  the  erection  to  the  mine  itself^  or  its  con- 
nection with  the  business  of  the  mine.     The  question 
here  is,  whether  the  trunk  can  be  said  to  be  uaed  in 

(a)  9  Ccar,  i  P.  SS4. 
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>iidactiiig  the  business  of  the  mine.    To  say  that  the  Qvem*«  Bench. 

isiness  of  the  mine  is  merely  to  bring  the  ore  to  grass,  [__ 

^uld  certainly  be  too  narrow  a  construction.     It  is  to      Baewkll 
observed  that  the  question  is  not,  whether  the  trunk     Hundred  of 

,         WiNTIRtTOKX. 

L8  used  in  the  working  of  the  mine,  but  whether  it 
LS  used  in  conducting  the  business  of  the  mme.  I 
uok  the  business  of  the  mine  includes  all  that  is  done 
out  the  mine  towards  preparing  the  ore  in  a  market- 
Le  state ;  and  that  all  erections  used  for  this  purpose, 
as  places  of  deposit  for  gunpowder,  candles  and  other 
nisg  materials,  are  within  the  protection  of  the  sta- 
te. It  is  said  that  the  specification  of  a  trunk  for 
nveying  the  minerals  away  excludes  this  trunk  for 
e  supply  of  water.  But  I  think  that  the  specifica- 
m  of  the  trunk  for  conveying  minerals  away  was  pur- 
»aely  introduced,  because  it  occurred  to  the  legislature 
a.t;  a  trunk  so  used  might  not  be  a  trunk  used  in  con- 
icting  the  business  of  the  mine;  and,  so,  that  some 
irther  provision  was  necessary  to  complete  the  in- 
Mided  protection.  But  this  trunk  was  used  for  the 
rimary  operations  before  the  mineral  is  in  a  fit  state  to 
)e  conveyed  away,  and  so  was  used  in  conducting  the 
business  of  the  mine. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  The 
words,  *'  or  any  staith,  building,  or  erection  used  in 
conducting  the  business  of  any  mine,"  coming  after  the 
words  applicable  to  engines  used  for  working  the  mine, 
admit  a  very  large  construction,  and  seem  to  have  been 
purposedly  added  in  order  to  extend  protection  to  such 
erections  as  might  not  be  concerned  in  the  working  of 
the  mme.  The  question  is,  whether  this  trough  was 
ised  in  the  business  of  this  mine.     The  ore,  it  seems. 
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rotume  XIK   is  not  bronght  up  by  iteelf,  but  t<^ether  with  earth  w 


1850. 


Bakwkll 

T. 

Hundred  of 

WlVTCRSTOKK. 


other  matters  attached  to  it^  which  must  be 

from  it  to  make  what  is  brought  up  ore.     This 

was  used  in  the  process  of  such  separation.    Th 

process^  in  my  opinion,  is  part  of  the  business  of 

mine,  and  is  an  entirely  different  process  from  that 

smelting. 

Bule  dischaiged^^ 


0 


(a)  Erie  J.  was  litting  at  Nisi  Prius. 
Reported  by  H,  Daviion,  Esq. 


Tuesday, 
Fetnruary  5tb. 


Thompson,  Esq.  M.  P.  against  Ingham  Esq. 

Another. 


d 


e 


Dcciamtion  in    PROHIBITION.     The  declaration  stated  that, 

prohibition,  JL 

suting  a  plaint  2nd  June,    1847,  John  Batty  prosecuted  in  t 

Court  prose-  county  court   of   Westmorelandy   at  KirKbtf  Londce^ 

T^y  )Vutt  (constituted  under  stat.  9  &  10  Vict.  c.  95.),  befor"^ 

of  u^d^'by'"'"'  Theophilus  Hastings  Ingham,  the  Judge  of  the'  saic::^ 

Thompsoti,  Court,  a  certain  plaint  in  an  action  of  contract,  issued 

(plaintiff  in  * 

prohibition), 

who  appeared  and  protested  that  the  title  to  the  said  land  was  in  question :  awnocnt  tliil 
in  fact  the  title  was  in  question  in  the  action.  Plea,  that,  when  Tkompton  appeared  and 
protested,  BcUty  also  appeared  and  protested  that  the  title  was  not  in  questlmi,  and  re- 
quired the  defendant  in  prohibition,  being  judge,  to  hear  and  determine  the  actioo  ;  that 
thereupon  defendant,  then  being  judge,  did  hear  and  consider  the  evidence  &c.  of  tba 
plaintiff  in  prohibition  in  support  of  his  said  protest,  and  also  tlie  eridence  &c.  of  BmUy 
on  the  other  side,  and,  having  beard  and  considered,  did  adjudge  that  the  title  vet  not 
in  question. 

Held,  that,  if  such  a  plea  admits  the  title  to  be  in  question,  it  ia  bad,  for  want  of 
jurisdiction  in  the  judge,  by  sUt.  9  &  10  Viet.  c.  95.  s.  58. ;  but,  if  it  be  taken  aa  pieediBg 
the  decision  of  a  competent  Court,  it  is  equally  bad ;  for,  although  the  infcfior  Court 
must  determine  tlie  point  in  the  first  instance,  yet,  there  being  uo  writ  of  error  fnm 
the  County  Court,  the  question  must  be  open  to  the  superior  Courts  on  motion  for  a 
prohibition ;  and»  on  declaration  in  prohibition,  the  question  ia  one  of  fiictt  to  be 
by  evidence. 
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oat  of  the  said  Court,  for  an  alleged  debt  or  claim  Queen*t  Bench. 

of  4Z.  for  the  alleged  use  and  occupation  by  WilUam ' 

Thompson  of  a  certain  field  of  the  said  John  Batty  &c.,      Thompsom 
in  which  action  the  said  J.  Batty  was  the  plaintiff,  and       Ikgham. 
ff^m  Thompson  (the  plaintiff  in  prohibition)  was  the  de- 
fendant    That  Thompson,  on  the  day  &&,  appeared  in 
the   said  Court  before  the  said   T.  H,  L,  the  Judge 
thereof,  and  did  then  and  there  protest  and  insist  that 
the  said  Court  ought  not  to  have,  or  take,  and  had  not, 
cognisance  of  the  sidd  action ;  for  that  in  the  said  action 
the  title  to  the  said  land,  to  wit  to  the  said  field,  was  in 
question.     The  declaration  then  averred,  that  in  fact 
the  title  to  the  said  land,   to  wit  to  the  said  field,  was  in 
question  in  the  said  action,   and  that  the  said  Court 
o^ight  not  to  have  had,  and  had  not,  cognisance  of  the 
^^id  action;   and  that  each  of  the  parties    Thompson 
and  Batty  insisted  that  the  said  field  was  his  soil  and 
freehold  during  the  alleged  occupation:   nevertheless 
the    said  Judge  assumed    to  take    and    have    cogni- 
sance of  the  said  action,  and  proceeded  to  try  and 
^^termine,   and  did  in  fact  take  cognisance  of,   the 
*5toe,  and  try  the  said  cause,  and  afterwards,  to  wit  on 
28th  July  in  the  year  aforesaid,  gave  judgment  that 
fte  plaintiff  should  recover  from  the  said  W.  Thompson 
the  sum  of  30«.     The  declaration  then  averred  that  the 
nid  /.  Batty  and  the  said  T.  H.  Ingham  are  still  pro- 
ceeding in  the  said  plaint,  and  prayed  a  prohibition. 

Plea:  That,  viXiQiiThompson  so  appeared  and  protested 
that  the  title  to  the  said  land  was  in  question  in  the 
0ud  action.  Batty  also  at  the  same  time  appeared  and 
protested  that  the  title  was  not  in  question  therein,  and 
then  required  the  Judge  to  proceed  to  hear  and  dcter- 
mine  &c.     That  thereupon,  on  the  same  occasion  when 
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Voiume  XIV.  tbc  Said  J,  Batty  and  W.  Thompson  so  appeared  "   mJ 

L-_  protested  as  aforesaid,  the  said   T.  H.  Ingham,  thf_       ^ 

TBOMnoN  being  the  Judge  &c,,  did,  in  the  same  Court  in  ai       >d 

Inobam.  before  which  Batty  and  Thompson  were  so  respectife 


appearing,  hear  and  consider  all  the  evidence,  allegati(^ 
and  arguments  which   Thompson  produced  made  a^^nd 
used  in  support  of  such  protest  and  position  that  kTS^c 
title  was  in  question,  and  all  the  evidence  &c  whM^<^li 
Batty  produced  &c.  on  the  other  side;   and,  havih^ix:^ 
heard  &a  as  aforesaid,  did  then  in  the  same  Courtp      ^ju 
and  then  being  such  Judge  as  aforesaid^  and  while  Bcm^^Uj/ 
and  Thompson  were  so  respectively  appearing  in  ^rwmd 
before  the  said  Court,  consider,  decide  and  adjudge  ^Jk^st 
the  title  to  the  said  land  was  not  in  question  in    ^tA 
said  action,  and   thereupon  entertained,  tried,  heajv^ 
and    determined  the   said  cause,  and  gave  judgmeE^^ 
as  in   the  declaration  mentioned.     And  that  on  tij^^-^ 
said  hearing  of  the  said  cause  neither  Thompson  mJ^ 
Batty  produced,  made  or  used  any  evidence,  aU^v"^'^ 
tion  or  argument  other  than   those  which  the  Judge 
so  heard  and  considered  as  aforesaid.     Verification. 

Demurrer,  assigning  for  cause :  That  the  plea  shewed, 
not  that  the  title  to  the  land  was  not  in  question,  but 
that  the  Judge  thought  and  decided  so :  That  the  plea 
admitted  that  the  title  was  in  question,  and  sought 
to  avoid  it  by  shewing  that  the  Judge  thought  other- 
wise :  That  the  plea  consisted  only  of  grounds  of 
inference  from  which  it  was  sought  to  be  concluded 
that  the  title  was  not  in  question ;  and  that  it  ought  to 
have  shewn  that  in  fact  such  title  was  not  in  question. 

The  demurrer  was  now  argued  (a). 

(a)  Before  Pattaon,  Coleridge  and  Wtgktwun  Js. 
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Martin^  for  the  pl^tiff.     Stat. -9  &  10  Vict.  c.  95.   QwmU  Bendt. 

.  68.  makes  a  ^ect  provision  that  the  Court  shall  not  * 

ave  cognizance  of  any  action  in  which  the  title  to  any  Thomwoh 
nrporeal  hereditament  shall  be  in  question.  The  Imqhaic 
xslaration  avers  that  in  fact  the  title  to  the  lands  was 
'  question :  the  plea  does  not  traverse  this,  but  alleges 
lat  Ingham,  being  judge,  did  adjudge  that  the  title  to 
le  lands  was  not  in  questioh.  He  cannot  give  himself 
Lzisdiction  by  merely  stating  his  opinion  that  he  pos- 
MMses  it.  In  Lilley  v.  Harvey  (a),  where  the  question 
as  whether  a  prohibition  should  issue,  Wightman  J. 
ecided  that  the  judge  has  authority  to  ascertain 
'bether  the  title  really  is  in  question,  but  that,  if  he 
^  wrong,  and  assumes  jurisdiction  when  the  title  is 
1  question,  the  Court  above  must  prohibit.  [Patteson 
•  The  plea  may  be  an  argumentative  denial  that  the 
itle  to  the  land  came  in  question.]  That  'is  not  its 
'Sect:  the  allegation  is  untraversed ;  and  the  plea  avers 
hat  the  decision  of  the  judge  on  the  question  whether 
)r  not  the  title  came  in  question  is  final.  [^Coleridge  J. 
W'e  do  not  sit  on  appeal  from  the  decision  of  the  judge ; 
i^  the  question  arises  in  the  County  court  the  judge 
f^Ust  deal  with  it.  He  referred  to  Brittain  v.  Kin-' 
naxrd(hy\  When  the  judge  has  no  jurisdiction  the 
piDceedings  are  a  nullity.  It  is  the  duty  of  the  su- 
perior courts  to  inquire  whether  the  jurisdiction  has 
been  exceeded.  It  is  true  that  this  sometimes  involves 
the  correctness  of  the  decision  of  the  judge  in  the  in- 
ferior court,  but  not  by  way  of  appeal.  The  Court 
tnay  be  obliged  to  try  the  question  of  fact  whether  the 
title  came  into  question  or  not. 

(a)  5  DovoL  4r  L.  648.  (6)  1  Brttd.  ^  B.  4SS. 
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Watson,  contri.     The  judge  clearly  had  juriscEctio^c:— 
over  the  cause :  but  in  the  course  of  the  case  it  w 
alleged  that  the  title  to  the  land  was  in  question.    It 
conceded  that  it  is  the  duty  of  the  judge  to  inqui 
whether  that  is  so  or  not ;  if  such  be  his  duty,  he  mxu^. 
decide  that  point,  otherwise  he  wotdd  have  power  ? 
inquire,  but  not  to  determine.     The  question  of  jn 
diction,  if  involved  in  an  incidental  question  of  ft 
must,  like  any  other  incidental  question,  be  determin 
by  the  judge.     If  the  action  had  been  ejectment, 
judge  would  have  had  no  jurisdiction  to  entertain 
cause,  the  proceedings  would  have  been  coram  im 
judice,  and  prohibition  would  lie.     But,  when  ther^ 
a  general  jurisdiction  over  the  cause,  the  incidec^tal 
question  as  to  title  must  be  disposed  of  by  the  judg^c. 
Stat.  9  &  10  Vict.  c.  95.  s.  69.  enacts  that  he  shall  be 
the  sole  judge  in  all  actions  brought  in  the  Court,   and 
shall  determine  all  questions  as  well  of  fact  as  of  Iai^. 
And  the  89th  section  makes  his  judgment  final   i>c- 
tween  the  parties.     The  provisions  with  respect     'to 
replevin  under  the  12l8t  section  are  different;  thc^"^ 
if  "  either  party  "  "  shall  declare  "  that  the  title  is  ^^ 
question,   the   cause   may  be   removed   to   a  superi^^' 
Court  on  security  being  given.     But,  when  the  judg^^ 
has  power  to  institute  the  inquiry,  his  mistake  in  judg*-^^ 
ment  on  a  matter  of  fact  is  no  ground  of  prohibition; 
Fearon  v.  Norvall  (a).     Whenever  the  question  arises 
in   evidence  the    judge   must  decide    it.      LiUey    v. 
Harvey  {b)  is  an  authority  for  the  plaintiff;  and  so  is 
Owen  V.  Pearse  (c).     In  Ex  parte  Rayner  (rf)  the  de- 
fendant had  been  summoned  before  the  County  court 

(a)  SD.^L.  439.  (6)  SD.^L,  648. 

(c)  5D.  ^  L.  654,  note  (c). 

{d)  5D.  ^  L,  342.  s,  6.  [Toft  v.  Rayner)  5  Com.  S.  162. 
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^   Ocmbridffe,  and  alleged  before  the  judge  that  he  Queen*t  Bench, 

id  abeady  been  sued  in  the  Borough  Court  of  Cam-  ! 

"i^fye  in  respect  of  the  same  claini,  and  that  judgment      Thommoh 
id   been  recovered  and  execution  issued  against  his       Ikoram 
>od8.     The  plaintiff  admitted  this  to  be  true ;  but  the 
idge  gave  judgment  for  the  plaintiff.     On  motion  for 
prohibition,  it  was  held  that  the  objection  would  have 
^en  proper  ground  for  a  writ  of  error  if  such  pro- 
ceding  were  permitted  by  stat.  9  &  10  Vict  c.  95. ;  but 
Aat,  the  decision  being  on  matter  within  the  jurisdiction 
F  the  judge,  prohibition  did  not  lie.  Again,  in  Robinson 
•  ILenaffhan(a),  where  the  summons  had  been  served 
t  a  wrong  place,  the  Court  held  that,  the  jurisdiction 
f  the  Court  under  the  80th  section  attaching  on  due 
'ix>of  of  service,   the  question,   what  was  proof   of 
si^vice,  was  for  the  judge,  and  that  the  superior  courts 
ould  not  reverse  his  decision.     These  cases  bear  on 
^e   act  of  parliament:    but  all  the  authorities  shew 
bat  when  the  inferior  court  has  the  power  to  inquire 
t     also  has  the  power  to  determine.      The  test  is, 
v'Kether  it  has  the  power  to  enter  on  the  inquiry. 
Cbxig  affidavits  are  receivable  to  shew  that  the  inferior 
^urt  could  not  institute  the  inquiry,   but  not  that 
^e  court  has  come  to  a  wrong  conclusion  on  the  evi- 
dence; Regina  v.  Bolton  {b).     In  Mould  v.  Williams  (c) 
^  justices  by  their  warrant  found  the  place  on  which 
^ber  was  lying  to  be  part  of  the  highway ;  and  the 
CoQrt  would  not  allow  their  jurisdiction  to  be  ques- 
tioned by  evidence  shewmg  that  it  lay  on  knd  forming 
no  part  of  the  highway.     Again,  when  in  answer  to 
an  information  under  stat.  7  &  8  G.  4.  c,  29.  s,  34.  a 

(a)  S  Exch.  S8S.  (6)  1  Q.  B.  66. 

(c)  5  Q.  B.  469.     See  Ayrton  v.  AbboU,  ante,  p.  1.  SS. 

VOL.  XIY.  N.  8.  3  B 
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Volume  xir.   boii&  fide  claim  to  a  right  of  fishing  was  set  up  by  the  ; 

L«_  defendant  and  overruled  by  the  justices,  this  Comtai 

THOMPtoM     refused  a  prohibition ;  Regina  v.  HiggvM  (a).     [Wigkt^, 
iNGHAK.       ^^„  j^  referred  to  Rex  v.  Sillifant  (i).]     The  rule  ft 


a  mandamus  there  was  discharged  on  the  donb^ 
whether  the  justices  had  jurisdiction  to  enforce  tbfl 
rate.     A  mere  statement  by  the  defendant  that  ^1 

acted  under  a  reasonable  supposition  that  he  had 

right  to  do  the  act  complained  of  does  not  oust  tr--- 
justices  of  their  jurisdiction  under  stat  7  &  8  Oeo„^ 
c.  30.  s.  24 :   the  justices  must  determine  that  {^jmu 
Regina  v.  Dadson  (e).     The  earlier  case  of  Rex  v.  W^^^^ 
tesley  (d)  is  to  the  same  effect.     And  the  judgmeik^  (^ 
the  Court  of  Exchequer  in  Thomas  v.  Hudson  (e)  iliof. 
trates  the  point.     The  principle  which  governs  all  the 
cases  isy  that  where  the   judge  has   jurisdiction  he 
must  decide  any  incidental  matter  which  arises  b  the 
progress  of  the  cause.     *^  Est  autem  eorum  "  ( Justi- 
tiariorum)  ^^  potestas,  qudd  ex  quo  eis  commisBa  est 

causa,    una   vel    plures,    licet  simpliciter,  extenditm 

• 

eorum  jurisdictio  ad  omnia,  sine  quibus  causa  terminB^ 
non  potest,  quantum  ad  judicium  et  ezecutionem  j^' 
dicii.  Et  eodem  modo  si  causa  fuerit  inddens  r^^ 
emergens  et  praejudicialis :  ad  alias  ver6  res  et  aU^ 
personas  non  possunt  jurisdictionem  suam  extendere^ 
nee  de  aliis  cognoscere  quam  de  iis  qu»  in  commia^oii€ 
continentur,  cilm  fines  mandati  diligenter  sint  atten* 
dendi."  Bracton,  foL  108  b.  lib.  iii.  De  AcHanibus,  s.  3. 
The  authorities   all  shew  that  when  the  judge  can 


(a)  8  Q,  B.  149.  note  (d).  ^b)  4  jL  i' JB,  354. 

(c)  9A.^E,  704.  (rf)  1  B.  ^  Ad.  64S. 

(e)  14  Af.  ^  IT.  S5S.  377.  Judgment  affirmed  in  Exch.  Ch.,  Tkomma 
V.  Hudson,  16  M.  ^  W,  885. 
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inqiiire  he  can  dedlde^  and  that  his  decision  on  a  matter   Qm»i'«  Bench. 

witUn  his  jurisdiction  is  finaL     The  allegation  that  the  |__ 

tMe  was  in  question  becomes  immaterial ;    the  judge      TawiMOM 

nmst  decide  whether  it  was  or  not.     [^fViffhtman  J.       I»o«am. 

The  jadge  decides,  subject  to  prohibition  if  he  exceed 

his  jurisdiction.     Whether  or  not  the  title  comes  in 

ineitioii  may  be  matter  of  fact]     The  true  distinction 

B  between  those  cases  where  there  is  a  want  of  original 

orisdiction,  and  those  where  something  arises  in  the 

iOiine  of  the  cause  to  take  it  away :  the  judge  must 

ledde,  in  the  latter  case,  whether  such  a  state  of  facts 

xists. 

Martin,  in  reply.  It  is  admitted,  here,  that  a  state 
F  things  existed  which  ousted  the  judge  of  his  jurisdic- 
ODi  but  by  his  own  judgment  he  assumes  to  give 
^oiself  jurisdiction.  The  cases  cited  do  not  apply. 
he  question  of  jurisdiction  can  in  no  case  be  deter- 
>>^  by  the  Court  whose  jurisdiction  is  called  in 
testion.  The  line  may  be  difficult  to  draw;  but  in 
1  of  them  the  question  was  as  to  the  correctness  of  the 
^cirion  of  the  judge  over  matter  within  his  jurisdiction. 

Cur.  adv.  vult 

Pattesoh  J.,  on  a  subsequent  day  in  this  vaca- 
^  (FArmLry  26th),  delivered  the  judgment  of  the 
/Oort.  After  having  shortly  stated  the  declaration  and 
ka,  his  Lordship  continued : 

To  this  plea  there  is  a  demurrer.     If  the  plea,  being  ^ 

confession  and  avoidance,  is  to  be  taken  to  admit  the 
itctaient  in  the  declaration,  that  in  fact  the  title  was 

question,  it  is  clearly  bad ;  for  then  the  judge  had  no 
isdiction,  under  stat.  9  &  10  Vict.  c.  95.  «.  58. ;  and 

3b  2 
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Fokme  xir.    his  thinking  and  deciding  that  he  had  would  not  giy 
it  him*     But,  assuming  that  the  plea  does  not 


Tbompmn     ^^^  statement,  but  rather  denies  that  it  can  be  pe: 
Imgham.       mitted  to  be  made,  by  reason  of  the  decision  of  a  coit 
petent  Court  that  the  title  was  not  in  question,  ^ 
point  will  be  whether  that  decision  is  conclusiye. 

The  law  on  this  subject,  so  far  as  regards  the  ^i 
logons  case  of  magistrates'  convictions,  was  fully  ^ 
cussed  in  Regina  v.  Bolton  {a) ;  and  it  was  there  bel 
that,  where  the  charge  is  such  as,  if  true,  is  within  th 
magistrate's  jurisdiction,  the  finding  of  the  fitcts  sAer 
wards  by  the  magistrate  is  condusiye ;  but,  where  th< 
charge  is  not  such  as,  if  true,  would  be  within  the  ma 
gistrate's  jurisdiction,  no  finding  of  facts  can  alter  it 

The  present  case  is  between  those  so  put.  The  judg 
had  clearly  jurisdiction,  prim&  facie,  to  try  a  plaint  A 
use  and  occupation.  The  pleadings,  if  there  were  a:^ 
in  the  County  court,  would  not  shew  that  the  title  is  - 
question :  the  point,  whether  it  is  or  not,  must  of  r* 
cessity  arise  upon  the  evidence ;  and,  as  soon  as  it  8^ 
pears  that  it  is,  the  jurisdiction  of  the  County  coe^ 
ceases.  The  judge  must,  of  necessity,  determine  tfci 
point  for  the  time,  because  on  it  depends  whether  ^ 
hears  the  case  on  the  merits.  Is  then  his  determinati^ 
conclusive  ?  We  think  that  it  is  not  The  objectio 
is  analogous  to  a  plea  to  the  jurisdiction  in  other  court 
which  is  indeed  determined  in  the  first  instance  by  th 
Court  in  which  it  is  pleaded,  but  is  subject  to  a  writ  ( 
^  error.     The  County  court  Act  gives  no  writ  of  em 

or  appeal  of  any  sort ;  but  then  it  is  presumed  that  i 
Court  deals  only  with  matters  within  its  jurisdictk 

(a)  1  Q.  B,  6S. 
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If  a  doubt  arises  as  to  that  question,  we  think  it  im-  QMeen's  Bench. 

possible  to  contend  that  any  of  the  provisions  of  the  ]__ 

Act  make  the  solution  of  that  doubt  by  the  Court  itself     Thomfwic 
£naL     If  so,  the  question  must  be  open  to  one  of  the       Ingram. 
superior  courts  on  motion  for  a  prohibition,  by  affidavit ; 
and,  if  that  Court,  as  in  the  present  case,  directs  that 
the  party  should  declare,  then  the  question  becomes 
one  of  evidence* 

In  either  view  of  the  plea,  therefore,   we  are  of 
<^uaion  that  judgment  must  be  for  the  plidntiff. 

Judgment  for  plaintiff  (a). 

(a)  Reported  by  7.  Broif  Esq. 
See  Chew  v.  Holroyd,  8  Exch,  249. 


Mbybick  and  Ibbbtson,  Executors  &c.  of  Wil-  Tueiday, 
I-IAM  Metrick  deceased,  against  Mary  Ann  -'^'^'^'y^^- 

AlTDERSON. 

T\£BT  by  plaintiffs  as  executors  of  the  last  will  and  Debt  on  bond 

testament  of  William  Meyrick^  deceased,  against  executors, 

defendant  as  executrix  of  Susannah  Scott,  deceased,  fJlJdant  aTexe- 

who  in  her  lifetime,  and  at  the  time  of  her  death,  was  ^"*"»  °^°"®,, 

'  '  Sutannah  Scott, 

ezecntrix  of  the  last  will  and  testament  of  William  who  wasexe- 

cutrix  of  W,  N. 

Newman,  deceased,  on  a  bond  made  by  Newman  to  Plea,  that 

Stuannah  died 

MBgriek  m  the  sum  of  800/. :  the  count  charged  that  intestate,  with- 
Nneman  did  not  pay  in  his  lifetime,  nor  did  Susannah  the  defendant 
Scoit  in  her  lifetime  pay,  nor  hath  defendant  paid,  to  furexeTutrfx  *' 

of  the  said  Su- 
sannah, 
Hdd,  on  special  demurrer,  that  the  plea,  though  good  in  form,  was  no  answer  to  the 

aedoOf  fat  an  etteutor  de  son  tort  of  a  rightful  executor  Is  liable  in  the  same  manner  as 

a  rigiitlbl  eiecotor  for  the  debt  of  the  original  testator. 
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Amdsason. 


Meyrick  in  his  lifetime,  or  to  plainti£b  as  execoton 
aforesaid,  since  his  decease. 

Plea:  That  the  said  Susannah  Scott  died  intesta 
without  this,  that  defendant  ever  was,  or  is,  the  rig 
ful  executrix  of  the  last  will  and  testament  of  the  i 
Stisannah  Scott ;  conclusion  to  the  country. 

Demurrer,  alleging  for  cause:  That  the  trave 
taken  by  the  plea,  and  the  issue  thereby  tendered, 
too  narrow ;  and  that  the  traverse  is  not  direct  of  u 
allegation  contained  in  the  declaration ;  because  the  pi* 
only  tends  to  raise  the  question,  whether  the  defendft: 
was  rightful  executrix,  whereas  evidence  shewing  tia 
defendant  was  executrix  de  son  tort  would  sappa 
the  declaration;  and  for  that  the  plea  should  ha' 
directly  traversed  the  declaration,  and  the  averme 
therein,  that  defendant  was  executrix  of  the  sud  S 
sannah  Scott.  And  that,  if  the  plea  is  to  be  tak 
as  in  confession  and  avoidance,  then  it  is  insnffidei 
because  it  introduces  new  matter,  viz.  that  S.  Se 
died  intestate,  and  therefore  it  ought  not  to  hi 
concluded  to  the  country.     Joinder. 

The  demurrer  was  now  argued  (a). 


Willesy  for  the  plaintiffs.  It  is  quite  consistent  w 
the  plea,  that  the  defendant  is  executrix  de  son  to 
and,  if  so,  she  is  chargeable.  At  common  law  \ 
executor  de  son  tort  is  liable  like  the  rightful  execul 
In  Webster  v.  Webster  (b)  an  executor,  who  had  ac 
de  son  tort  for  sixteen  years,  afterwards  took  out 
ministration ;  and,  on  his  being  sued  as  executor 
was  held  that  he  might  plead  the  Statute  of  Lim 


(a)  Before  Patteton  and  WigfUman  Ji. 


(Jb)  10  Vete^  Jmn, 
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lions,  because  he  was  liable  to  be  sued  while  executor  QvMn*t  Bench. 

de   son  tort.     The  forms  of  declaration  against  a  right*    ]__ 

fill  executor  and  an  executor  de  son  tort  are  precisely       Mbtmck 
the  same ;  and  it  is  sufficient  to  shew  an  intermeddling     Amdikmii. 
with  the  goods  to  support  a  charge  against  the  de- 
fendant as  executor.     The  last  decision  is   fVood  v. 
KisTry(a).     Again,  at  common  law,  the  executor  of  an 
executor  was  bound  to  administer  the  goods  of  the 
prior  testator ;  but  it  was  doubtful  whether  he  would 
be  liable  for  a  devastavit  of  such  goods  committed  by 
his    own  immediate   testator,   that  being    a   personal 
wrong,  which  died  with  the  person   committing   it 
This  led  to  the  statutes  1  stat.  30  Car.  2.  c.  7.   and 
4  &5fF.ifM.  c.  24.  s.  12.     The  former  Act  is  con- 
fined to  the  executor  of  an  executor  de  son  tort.     The 
latter  enactment  is  declaratory  as  well  as  enacting. 
[JPattesan  J.    Neither  of  these  applies  except  to  the  case 
of  devastavit     What  is  the  meaning  of  ^^  shall "  "  be 
liable  "  '^  in  the  same  manner  ?  "]     It  means  out  of  the 
goods  of  the  first  testator ;   note  (8)  to   Wheatley  v. 
''^^'ie(i).     The  executor  of  an  executor,  sued  since  the 
statutes,  must  not  only  shew  that  he  has  administered 
the  goods  of  the  original  testator  which  have  come  to 
hiB  hands,  but  also  a  plene  administravit  by  the  first 
executor,  or  at  least    that  the    second    executor  has 
DO  assets  of  the  first  executor  whence  any  devastavit 
by  the  first  may  be  satisfied ;     Welh  v.  Fydell  (c). 
There  is  no  direct  authority  on  the  point    At  common 
law  the  executor,  whether  by  right  or  de  son  tort,  is 
liable:  it  is  here  contended  that  the  executor  de  son 
tort  of  an  executor  is  in  precisely  the  same  position  as 

(a)  8  Com.B,  515.  (6)  1  Wmu  Saund,  219  <1 

(c)  10  fair,  315 
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the  rightfiil  executor  of  an  executor  de  son  tort  or 
rightful  executor  since  the  statutes.     In  HanmmJT   ^* 
Gatliffe  (a)  the  Court  intimated  an  opinion  that  the  ^^^' 
ecutor  de  son  tort  of  an  executor  de  son  tort  b  not  lia^^^^ 
for  a  devastavit  of  the  prior  executor  de  son  tort,  t::^^ 
case  not  being  provided  for  by  1  stat.  30  C*  2.  x.  7.  IJPS^^" 
teson  J.    That  case  is  rather  questioned  by  my  Brotk^ex 
WiUiams  in  his  book.]     It  is  not  cited  as  an  anthorS.^ 
in  the  text  (vol.  2.  p.  1471  (£)) ;  and  the  note  (i)  whSol\ 
refers  to  it  gives  no  opinion  as  to  its  authority,  t^vat 
merely  the  reason  assigned  by  Prcbyn  J.  for  the  d^»<^ 
sion ;  namely,  that  in  the  first  part  of  1  stat.  30  Cwr^   2. 
c.  7.  executors  de  son  tort  are  not  named,  though  affcetx^ 
wards  they  are  expressly  mentioned.     In  truth,  tlmone 
can  be  no  succession  of  executors  de  son  tort ;  and  'that 
reason  would  support  the  decision.     But  the  oonstnxe- 
tion  of  the  statute  ought  not  to  be  as  intimated    in 
Andrews  (a) :  the  statute  means  such  persons  as  by  tl^e 
common  law  were  held  executors.     There  is  no  reason 
for  confining  "  all  and  every  the  executors  "  to  all  a«^* 
every  the  rightful  executors,  when  executors  de  vt^^^ 
tort  are  also,  in  legal  contemplation  and  legal  langaa^^^ 
executors.     The  same  expression  occurs  in  stat  4  & 
W.  Sf  M,  c.  24.  s,  12.,  which  is  the  statute  applicab*-^ 
to  the  present  case.     Applying  the  reasoning  of 
byn  J.  in  Hammond  v.  Gatliffe  (a)  to  that  statute, 
will  be  an  authority  for  the  plaintifi^  in  the  p 
case;    but  the  words  "any  executor"  and  "all 
every  executor,"  in  stat.  4  &  5  ^.  §•  JbT.  e.  24.  1. 1 
include  an  executor  de  son  tort;  and   then  the 
falls  within  fVelb  v.  Fydell  (c) ;  and  a  defendant 


5 

le 


it 
t 
d 

^9 


(a)  Andr.  252. 
(c)  10  Eatt,  315. 


(6)   WUHami  on  Executort,  4th  edit 


] 
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mitting  himself  to  be  an  executor  of  an  executor  must   Queen^  Bench. 
so  plead  as  to  exclude  any  devastayit  by  his  imn^ediate 


1850. 


testator.  Mxtkick 

▼. 

AllDBESOir. 

J^culden^  contri.     The  executor  de  son  tort  is  not 
chargeable  as  the  executor  of  the  original  testator. 
does  not  represent  him.     In  1  Williams  an  Exe^ 
t,  YoL  1.  p.  207,  4th  ed.9  it  is  said :    '^  Although 
the    executor  cannot  assign  the  executorship,  yet  the 
u^tereot  vested  in  him  by  the  will  of  the  deceased  may, 
generally  speaking,  be  continued  and  kept  alive  by  the 
'W'xll  of  the  executor ;  so  that,  if  there  be  a  sole  exe- 
ctxtor  of  A.i  the  executor  of  such  executor  is  to  all 
intents  and  purposes  the  executor  and  representative  of     * 
the  first  testator.     But  if  the  first  executor  dies  intes- 
tate then  his  administrator  is  not  such  a  representative, 
hut  an  administrator  de  bonis  non  of  the  original  tes- 
tator must  be  appointed  by  the   Ordinary;   for  the 
po^er  of  an  executor  is  founded  upon  the  special  con- 
fidence and  actual  appointment  of  the  deceased;  and 
m<A  executor  b  therefore  allowed  to  transmit  that 
po'wer  to  another  in  whom  he  has  equal  confidence; 
*^^  so  long  as  the  chain  of  representation  is  unbroken 
^y  any  intestacy  the  ultimate  executor  is  the  repre- 
^XKtative  of  every  preceding  testator.     But  the  admi- 
'^tttrjator  of  the  executor  is  merely  the  officer  of  the 
^r^nary,  and  has  no  privity  or  relation  to  the  original 
^^^tor,  being  only  commissioned   to  administer  the 
^flS^cts  of  the  intestate  executor  and  not  of  the  original 
^^Hator.**    Again  it  is  sidd  at  page  247 :  "  If  an  exe- 
^^^T  dies  before  probate,  although,  as  already  mcn- 
Wmed,  the  acts  which  he  may  legally  do  before  probate 
CiteQd  firm  and  good,  yet  his  executor  may  not  prove 


I 
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tore.".    (He  also  referred  to  1  WUUana  an 


MwMCK  pp,  330.  387.)  IPatteson  J.  All  these  passages  oi 
Amobmov.  shew  that  the  administrator  of  the  executor  has  no  ti* 
to  the  goods  of  the  firat  testator*]  The  prind] 
applies,  that  there  must  be  a  succession  between 
original  testator  and  the  executor  of  the  executor  ^ 
charge  him.  The  rightful  executor  of  the  executc^^-  is 
the  representative  of  the  first  testator.  A  person, 
intermeddling  with  the  goods  may  make  himself 
cutor  de  son  tort  of  the  executor ;  but  that  cannot 
him  executor  of  the  firet  testator.  The  Act  1 
30  Car.  2.  c.  7.  does  not  apply  to  this  case ;  it 
passed  to  make  the  representatives  of  an  execute  d« 
son  tort  liable  in  cases  where  they  were  not  liable 
common  law.  Hammond  v.  GatUffe  (a)  is  an  authorit 
for  the  defendant  as  far  as  it  goes.  An  executor  de  son 
tort  at  common  law  would  not  be  liable,  because  the 
firat  testator  can  be  represented  only  through  a  dudn  of 
succession.  In  all  cases  the  party  must  be  charged  as 
executor,  whether  he  be  so  by  right  or  wrong ;  Scoit  v. 
Wedlake  (J) ;  Wood  v.  Kerry  (c),  where  Maule  J.  says : 
*^  it  has  been  held  for  centuries  that  such  is  the  proper 
mode  of  declaring ;  the  ground  being,  that  there  is  no 
other  form  of  writ  in  the  raster,  than  one  charging 
the  party  tfi  executor  generally.''  If  then  an  executor 
de  son  tort  be  not  liable,  he  must  be  able  to  plead  as 
here.  Ne  uncques  executor  would  deny  that  the  de- 
fendant is  executor  whether  by  right  or  by  wrong. 
The  plea  that  defendant  is  not  administrator  but  exe- 
cutor is  a  plea  in  abatement ;  but  it  must  be  pleaded 

(a)  jindr.  252.  (6)  7  Q   B.  766. 

(c)  2  Com,  B.  515. 
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ith  a  trayerse^  absque  hoc  that  the  deceased  died  in-*   Qu«m*«  BenU. 
'teetate  (a).  ' 

MXTKICK 

▼. 

WitteSf  in  reply.     No  precedent  has  been  shewn  of     Ahbeisoii. 

any  plea  like  this.     The  rule  is  that  the  executor  de 

son  tort  18  liable  wherever  the  rightful  executor  is 

liable,   but  that  he  cannot  dothe'  himself  with   the 

x-i^ts  of  the  rightful  executor:  he  cannot  discharge 

himself  by  pleading  that  he  is  executor  de  son  tort. 

Y^Wightman  J.     Independently  of  the  statute  would 

'the  executor  have  been  liable?]     There  were  autho- 

xities  both  ways;  Astry  v.  Nemt{b)  and  Anonymous (c) 

case  in  2  Mod.     [  Wigktman  J.    In  Com.  Dig.  Admini' 

strator  (C  3.),  it  is  said  that  an  executor  de  son  tort 

may  be  charged  jointly   with  the  rightful  executor. 

This  would  appear  to  put  them  on  the  same  footing.] 

Cur.  adv.  vult. 

Patteson  J.y  in  the  same  vacation  {February  26th)y 
deUyered  the  judgment  of  the  Court. 

The  defendant  is  sued  as  executrix  of  Susannah 
Skufitf  who  was  executrix  of  William  Newman^  on  a 
bond  executed  by  Newman.  The  defendant  pleads  that 
Susannah  Scott  died  intestate,  without  this,  that  she 
the  defendant  ever  was  rightful  executrix  of  Susannah 
SeotL     To  this  plea  there  is  a  special  demurrer. 

Aa  the  declaration  against  an  alleged  executor  is  in 
the  same  form  whether  the  defendant  be  rightful 
executor  or  executor  de  son  tort,  we  think  it  was 
neoeasary  for  the  defendant  to  plead  as  she  has  done 

(a)  S  Wmi.  Executors,  1655,  and  note  (y),  ibid.  ;  Com.  Dig,  Pleader 
(2D4.> 

(b)  S  Le9.  ISS.  (c)  2  Mod.  S94. 
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Voiume  XIV,    in  Order  to  raise  the  question  whether  an  executor      ^ 
^^^^'        son  tort  of  a  rightful  executor  can  be  sued  for  the  d^^ 


MsTEicK      of  the  original  testator.     It  is  remarkable  that  th^^' 
AwDBEsov.      should  be  no  direct  authority  upon  this  point. 

The  statutes  1  stat  30  Car.  2.  c.  7.  and  4  &  5  J^.  $* 
c.  24.  5.  12.  throw  scarcely  any  light  on  the  subjee^^^^^^^^ 
They  were  passed  in  respect  of  deyastavits  commil 
by  the  original  executor  or  administrator,  which 
torts,  it  was  thought  that  the  representative  of  6n< 
executor  or  administrator  could  not  be  made  liable,  o^ 
the  principle  '*  Actio  personalis  moritur  cum  persoi 
These  statutes  do  not  proceed  on  the  ground  of  8U< 


sion ;  for  they  make  the  executor  of  an  administrato«^^^^r, 
and  the  administrator  of  an  executor^  liable,  and 
no  authority  upon  the  point  now  in  question.     Neith 
is  the  case  of  WelU  v.  FydeU{a)y  which  has  Tefer^i.< 
to  the  provisions  of  those  statutes.     Neither  do  tl7i 
authorities  cited  by  the  learned  counsel  for  the  die 
fendant  apply.     They  only  shew  that  an  executor  de 
son  tort  cannot  acquire  any  rights,  and  that  on  the 
death  of  a  rightful  executor  intestate  his  administrator 
does  not  represent  the  original  testator,  about  which 
there  is  no  doubt.      The  question  is  not  as   to  the 
rights,  but  as  to  the  liabilities,  of  an  executor  de  son 
tort ;  and  whether  the  defendant,  having  chosen  to  take 
upon  herself  the  office  of  executrix  of  Susannah  Scott, 
does  not  thereby  incur  all  the  liabilities  to  which  she 
would  be  subject  if  she  were  rightful  executrix. 

We  are  of  opinion  that  she  does.  Susannah  Scott 
must  be  taken  to  have  possessed  herself  of  all  the 
assets  of  Newman ;  and  the  defendant,  being  estopped 


XIII.  VICTORIA.  727 

from  saying  that  she  is  not  executrix  of  Susannah  Scott,  ^«««»'»  Bench. 

muBt  le  taken  to  have  had  those  assets  of  Neuman,  if       ^^^"- 

BJMy,  ifrhich  Scott  left  unadministered,  transmitted  to  her ;  ^y^K 

and^    if  there  be  none  such  transmitted^  and  Susannah     AKniuoN. 

Scatt  committed  no  devastavit^  and  the  defendant  has 

duly    admimstered  all  the  assets   of  Susannah   Scott, 

she    liaa  a  good  answer  to  this  action.     The  plaintiffs 

notj  if  there  be  assets  of  Newman,  either  inde- 

ient  of  or  in  consequence  of  any  devastavit  by 

St€M€Mnnah  Scott,  to  be  deprived  of  their  remedy  against 

tlio0e  assets  because  no  one  thinks  proper  to  take  out 

administration  de  bonis  non  to  Nnoman  ;  nor  ought  they 

to  be  driven  to  take  out  such  administration  themselves, 

whexi  another  person  (the  defendant),  professing  to  be 

eseoutrix  of  Susannah  Scott,  has  possessed  herself  of 

thoee  assets.    If  indeed  there  had  been  an  administrator 

to  Susannah  SeoU,  and  no  devastavit  committed  by  her, 

axxd  no  executor  de  son  tort  to  her,  the  plaintiffs  might 

l>o    obliged  to  take  out  administration  de  bonis  non, 

because   the   admimstrator  of  Susannah  Scott  could 

not   have  possessed  himself  of  the  assets  of  Nnoman. 

-^ut  Jiere  the  defendant,  as  we  have  already  sidd,  must 

^    taken  to  have  possessed  herself  of  such  assets,  if 

^^y»  in  her  assumed  character  of  executrix  of  Susannah 

Sc^tt. 

^tir  judgment  must  be  for  the  plaintiffs. 

Judgment  for  plaintiffs  (a). 

(a)  Reported  by  T,  Bros,  Esq. 
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Tueiday,  Armitage  agaxusl  Insolb  and  Another. 

February  5th. 

Assumpsit  on       A  SSUMPSIT  on  an  agreement,  whereby  plainti^. 

an  agreement       -^^  __,  ii»ij 

•<  to  give  yearly  agreed  to  conduct  the  sale  and  disposal  of  the  d< 

pitdnUff  during  fendants'  coals,  to  carry  out  their  mstructions,  pnxna 

t^Mty  mns  of  ^^^  interests,  and  extend  their  connection,  to  the 

fr^n^^r*  most  of  his  ability  and  power,  throughout  Irelmd, 

ship  at  Cardif  three    vcars  from   1st  January  then  next^    and 

for  the  use  of  "^  *^  ^ 

the  piainUff.**     that  purposc    to    visit    certun   places  in  Ireland 

Breach,  that 

defendanudid    Stated  times  in  cach  year;   and  defendants  agreed 

Uff  yearly  or'at  eugagc  the  services  of  the  pUuntiff  as  above  descrih^    mr  J 

during*Uie  said  ^^^  three  years,  and  to  pay  him  the  yearly  sum  of  120 

jj;;;^^^*^^  of  ^^  ®^^  ®^^y  ^®*  ^y  ^^  •'"^y  ^^  ^^^  ^y  ^* 

coals  &c.;  in      f^^  ^^  j^tc  thereof.     And  defendants  further 

the  terms  of 

the  contract.       fg  give  yearly  free  to  the  plaintiff  during  the  said 

Held  bad  for 

want  of  an         years  twenty  tans  of  coals,  to  be  put  free  on  board  ship 
the  plaintiff        Cardiff  for  the  use  of  the  plaintiffs  in  lieu  of  all  cfaaigei 

that  he  was  r         .    x»  j         i»  „xi- 

ready  and  '^r  Stationery  and  so  forth. 

reWe°UircMJs,       ^®  declaration,  after  alleging  mutual  promises,  and 

and  that  he        performance  by   the  plaintiff  of  the  conditions  pre- 

had  named  a        *  </  r  r 

ship  on  which    cedent  ou  his  part,  as  far  as  was  necessary  to  sup- 

the  defendant  •f  * 

was  to  deliver  port  the  breaches  for  dischaiging  him  from  hb  employ- 
ment by  the  defendants  under  the  contract,  and  for 
their  refusing  to  pay  him  the  salary  agreed  on,  as- 
signed a  further  breach  as  follows :  Nor  did  nor  would 
the  defendants  give  to  the  plaintiff  yearly,  or  at  any 
time  during  the  said  period  of  three  years,  twenty  tons 
of  coals,  or  any  coals  whatever,  free  on  board  ship  at 
Cardiff  for  the  use  of  the  pluntiff ;  but,  on  the  contrary 
thereof,  they,  the  defendants,  wholly  neglected  and 
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80  to  doy  and  have  not  any  at  time  delivered  or  Queeu'i  Bench. 

to  the  plaintiff  at  Cardiff  or  elsewhere  any  coals  ' 

tever ;  and  there  is  now  due  and  owing  from  the  a»mitage 

s£eiidant8  to  the  pluntiff  imder  the  said  agreement  a  Immli. 
quantity  (viz,)  sixty  tons  of  coals,  the  same  being 
value  (viz.)  242. 
Joinder. 


JUdeWshi  for  the  defendants.     This  is  a  demurrer  to 
3ur^  only  of  the  breach ;  but  the  plaintiff  is  entitled  to 
Lctgrnent,  although  the  residue  of  the  breach  is  suffi- 
Lc^xitlyasagned;  Lush  v.  Russell  {a).     The  defendants 
^rce  **  to  give  yearly  free  to  the  plaintiff  during  the 
Slid  three  years  twenty  tons  of  coals,  to  be  put  free  on 
ooaid^ship  at  Cardiff  (or  the  use  of  the  plaintiff."     The 
B^ip,  then,  must  be  selected,  and  its  destination  fixed, 
'before  this  part  of  the  contract  can  be  complied  with. 
The  agreement  is  silent  on  the  subject ;  but  it  is  clear 
^t  the  port  must  be  first  selected  either  by  the  plain- 
^or  the  defendants.     But  it  is  the  duty  of  the  plain- 
tiff to  select  the  ship  and  the  port  of  discharge,  as,  until 
that  is  done,  the  defendants  cannot  comply  with  the 
coDtract  by  delivering  the  coals  free  on  board.     It  is 
therefore  a  condition  precedent  to  be  performed  by  the 
plttntiff :  and  he  should  have  averred  that  he  was  ready 
and  willing  to  accept  the  coals,  and  that  he  had  given 
the  defendants  notice  thereof,  and  had  named  a  ship  and 
tbe  port  at  which  they  were  to  be  delivered ;  Roe  v. 
ffachtt{b). 

A.  L  Johnston^  contnL     There  is  no  condition  pre- 

(a)  4  Snk.  637.  (6)  12  M.  flr  W.  724. 
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Insolb. 


cedent  necessary  to  be  noticed  by  the  plwitiff.  BMk 
Meniaeff^a)  shews  the  general  principle^  that  contracts 
this  kind  should  not  be  construed  narrowly.  The  so 
stance  of  the  contract  was,  that  the  plaintiff  should  ha 
the  coals.  The  defendants  would  be  at  liberty  to  delii 
them  at  any  lime  within  the  year,  even  if  a  request  l 
been  made  by  the  plaintiff;  Startup  v.  Macdanald{ 
But  notice  ought  to  have  come  from  the  defendants  tl 
they  were  ready  to  give  the  coals  on  the  plaintiff  na 
ing  the  ship.  Something  was  to  be  done  at  a  ti 
to  be  ascertidned  by  the  defendants.  (He  then  refer 
to  Heron  v.  Trei/ne(c)  and  Hailing* s  Case{d),)  T 
plaintiff's  readiness  to  accept  the  coals  was  a  con 
tion  subsequent  to  notice,  by  the  defendants,  that  ibi 
were  ready  to  deliver  them ;  Hudson  v.  Haslam  (e). 


Patteson  J.  The  contract  clearly  shews  a  dal 
cast  on  the  plaintiff  to  name  the  ship  at  some  time  • 
other ;  but,  it  is  argued,  not  until  the  defendants  ha^ 
given  notice  of  their  readiness  to  supply  the  coals,  l 
cause  no  time  is  fixed  for  the  delivery.  K  *^  yearl] 
mean  at  the  end  of  the  year,  then  the  time  is  fixed,  a 
the  plaintiff  should  have  named  the  ship  at  that  tin 
Perhaps  that  is  the  meaning  of  the  contract.  But, 
otherwise,  and  if  the  defendants  could  call  upon  t 
plaintiff  at  any  time  during  the  year  to  accept  the  co 
upon  reasonable  notice  (for  notice  must  be  reasonabl 
even  then  the  plaintiff  must  have  named  the  ship,  a 
should  have  averred  that  he  was  ready  and  willing  to  t 


(a)  7  Com.B,  152.  161. 
(c)  2  Ld,  Raym,  750. 
(tf)  7  Com,  B,  825.  833. 


(6)  6M.f^G.  59S. 
id)  5  Rep,  S2.  b. 
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ccpt  the  coals,  and  that  he  had  a  ship  ready  to  receive  Queen^t  BmuJt. 
them.  1850. 


* 

COLSBIDGB  J.     I  am  of  the  same  opinion.     Where 

^^^^^^uxQstanoes,  left  uncertain  hj  the  contract^  are  of 

^^ch  a  nature  that  one  party  cannot  perform  his  part  of 

•*ie  Qontract  until  they  are  fixed^  the  other  party,  in- 

'latiiig  on  the  coi^tract,  ought  to  fix  those  particulars. 

"^^i^  both  time  and  place  should  have  been  fixed  by 

™e  plaintiff;  but  certainly  place. 

TTiGHTMAN  J.     The  main  di£Sculty  arises  from  the 

^uncertainty  of  the  time  when  the  coals  are  to  be  put 

on  l)oard.     I  should  say^  the  agreement  being  silent  as 

to   time,  that  it  must  be  at  the  option  of  the  plaintiff. 

^ut,   however   that  may  be,   the  defendants  clearly 

cannot  give  the  coals  free  on  board,  until  they  know 

the  ship,  and  at  what  port  it  is  to  discharge.     What- 

ever,  therefore,  the  construction  of  the  agreement  may 

be  as  to  time,  the  plaintiff  must  fail  for  want  of  averring 

that  he  was  ready  and  willing  to  name  a  ship. 

Judgment  for  defendants  (a). 

(a)  Reported  by  T.  Bros,  Esq. 


Armitaok 

T. 

Imsoli, 


I^  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

^^  Governor  &c.  of  the  Poor  of  the  City  of 
Bristol  against  The  Queen. 

^■^ported,  13  Q.B.AU. 
^OL.xiv.  W.8.  3  o 


!tuetdat/f 
February  ^tb. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Tuesday,         Blair,  Administrator  &c.  of  Buckley,  aqaC 

^ebruarif  5th.  '  ,  t^ 

Ormond    and    Another,    Executors    &c.  ^j 

Wood. 

A  bond  made     T^EBT  on  a  bond,  bearing  date  5th  December  lf^^2, 
ditioned  to  re-  ^f  which  Wood  wos  the  obUgor  and  BucUey  -trie 

t::j^Z:'  obligee. 

T.Tj'eof  7%/.        ^*^®  condition  of  the  bond  recited  that  BueUeytL^d 
is  sufficiently     affTCcd  to  advancc  to  fVood  877/.  As.  Id.  stock  of  die 

Ktamped  with  ^ 

a  3/.  sump,       five  per  cent,  navy  annuities  &c.,  or  the  produce  of  tlie 

under  stat.  ,  . 

48  G  3.  C.149.  sale  thereof,  without  any  advantage  whatever  on  Bu^^' 

I.,  tit,  Jiond,  %'8  part,  otherwise  than  he  would  have  been  entitl^ 

com*pa*n?ed  by  ^  '^^  ^^^^  ^^^  samo  stock  had  contiuucd  to  remain     "^ 

tiiKisf  and  ^^   own   name ;    and   that   BucUey  had   accordingly 

an  agreement,  causcd  the   Same  stock  to  bc  sold,  and  had  paid  t"^® 

inKumciently  * 

ktamped,  of       producc    thcrcof,    amounting    to    792/.    4s.    2rf.,       ^ 

even  date,  for  ^  j 

the  mortgage      Wood ;  and   that  it  had    been  agreed   between  Wc^^^ 
comprised  in      and  Buchley  that  the  like  sum  of  877/.  4*.  li  stc^^*^ 

such  title  deeds    •       xl  •  i  n  a.  •.•  i       u        ItC 

ns  a  collateral     ^^  the   SQicl   uavy   tvc  pcr  ccut.   annuities  should      *^ 
security.  replaced  and  transferred  to  Buckley  at   the  time  m^'^^ 

in  manner  thereinafter  mentioned.  The  condition  ^^ 
the  bond  was :  That,  if  JVood  should,  on  or  before  5^ 
June  then  next,  purchase  the  like  amount  of  the  sai^ 
stock,  and  transfer  the  same  into  the  name  of  Bticklej 
&c.,  and  pay  him,  in  lieu  of  the  dividends  thereof, 
such  sums  as  he  would  have  been  entitled  to  receive  as 
or  for  the  dividends  of  the  said  amount  of  such  stock  m 
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the  same  bad  continued  standing  in  his  name^   OueerCt  Benek. 

1  the  said  obligation  was  to  be  void.  '____ 

lea  (among  others),  Non  est  factum.   Issue  thereon.        Blaim, 

to   the  trial,   before   Coleridge  J.,   at  the  Bristol      Ormokd, 

omer  Assizes,  1848,  it  appeared  that  the  bond  had 

7.  stamp ;  and  that,  at  the  time  of  the  execution, 

ain   title  deeds  to   real    estate,  the   property  of 

ody  were  deposited  with  Buckleyy  accompanied  by  a 

tten  agreement,  of  even  date  with   the  bond,  bc- 

fen   Wood  and  Buckley^  whereby   Wood^  after  ac- 

^wledging  the  receipt  of  792/.  4^.  2d.  as  the  proceeds 

B77/.  4cs.  \d.  stock  of  the  five  per  cent,  navy  an- 

lies  &c,  and  reciting  the  said  bond,  agreed,  by  way 

bilateral  security  for  performance  of  the  condition, 

lUow  the  said  title  deeds  to  remain  in  the  hands  of 

cUej/y  and  also  to  execute  a  mortgage  of  the  pro- 

fy  comprised  therein.     This  agreement  had  a  16^. 

Qp.     The  learned  Judge  ruled  that  the  bond  was 

efficiently   stamped  under  stat.   48  G.  3.    c.  149., 

directed  a  verdict  for  the  defendant  on  the  above 
^.     The  plaintiff   tendered  a  bill  of   exceptions. 
diet  for  defendant, 
rror  was  brought  upon  the  judgment  entered  on 

verdict;  and  the  case  was  now  argued  before 
uhy  Cresswell,  WiUiams  and  Talfourd  Js.,  and 
'key  Alderson  and  Piatt  Bs. 

Vaprelly  for  the  plaintiff  in  error.  The  bond  was 
Bciently  stamped  under  stat.  48  G.  3.  c,  149.5 
bedule.  Part  1.  title  "  Bond,"  as  a  bond  "  given  as 
lecurity  for  the  transfer  or  retransfer  "  of  a  share  in 
Grovemment  stocks. 

The  Court  then  called  upon 

3c  2 
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Butt,  contriL    The  stamp  would  be  soffioi^t  for  ^ 

simple  money  bond,  or  bond  given  simply  as  a  secuiW.-^^ 
for  the  replacing  of  government  stock ;  but  the  ^x^^^^xcf 
in  question  is  specifically  designated  in  a  sobsequ^^it 
title  of  the  same  part  of  the  Schedule  referred  to,  ajs    ^ 
^^  bond,  accompanied  with  a  deposit  of  title  deeds,    f<>r 
making  a  mortgage,  wadset^  or  other  security,  on  sa^y 
estate  or  property  therein  comprised. — See  Mortgage.** 
Now,  on  reference  to  the  title  '^  Mortgage,"  it  appcAXS 
that  a  mortgage  made,  '*  as  a  security  for  the  transfer  oi* 
retransfer  "  of  Government  stock  of  the  value  of  betwe^sn 
500t  and  1000/.,  requires  a  4i  stamp.     ^Alderam  ^^* 
This  is  a  bond,  accompanied  vrith  a  deposit  of  ti^J^ 
deeds ;  it  is  a  bond  for  replacing  stock,  and  not  a  bo^'^ 
for  making  a  mortgage.]     Again,  the  bond  and  agr^^" 
ment  are  to  be  taken  as  one  security ;  so  taking  tk^^^ 
together,  the  agreement  would,  under  title  "  Mortgag^^ 
and  under  the  head  ''  also  any  agreement,  oontraot, 
bond,   accompanied  with  a  deposit  of  title  deeds, 
making  a  mortgage,"  require  a  42L  stamp;  and  tb.^30 
the  bond  would  require  a  12L  stamp  under  another 
of  title  "  Bond,"  as  a  "  Bond  in  England^  •*  given 
a  security  for  the  payment  of  any  sum  of  mcmey,      ^^ 
for  the  transfer  or  retransfer  of  any  share  in  any^    oi 
the  stocks  or  funds  before  mentioned,  which  shall     1^ 
in  part  secured   by  a  mortgage  or  wadset,  or  otlser 
instrument  hereinafter  charged  with  the  same  dutj'  ^^ 
a  mortgage  or  wadset,  bearing  even  date  with  sad 
bond."    The  objection  may  be  taken  either  way ;  if  tlw 
instruments  are  to  be  treated  as  separate  secoritfe^ 
the  bond  alone  required  a  4/.  stamp ;  if  they  are  to  be 
treated  as  one  entire  security,  then  the  agreement  re- 
quired a  AL  stamp,  and  the  bond  a  \U  stamp. 


tci 
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^ApELKR  B.   We  are  all  of  opinion  that  this  bond  was  QueenU  Bem^ 

wificieiitty  stamped  as  a  simple  bond  for  the  retransfer ' 

of  Btocl:  and  it  is  immaterial  that  another  instrument, 
executed  as  a  collateral  security,  was  not  sufficiently 
Btamped. 

Venire  de  novo  awarded  (a). 


BtAIE 

OftKonn. 


(a)  Reported  by  H.  Damton,  Esq. 

On  the  lecofld  trial,  a  Terdict  was  found  for  the  plaintiff*,  subject  to  a 

VomI  case ;  upon  which  judgment  was  gi?en  for  the  plaintiff,  May  29tfa, 
1851. 


The  Queen  against  The  Inhabitants  of  Crick- 
lade  Saint  Sampson. 

JNDICTMENT  against  the  inhabitants  of  the  parish  Byanindosure 
of  Cricklade  St.  Sampson,   for  not   repairing  an  f^**  ""^^if^l" 
■"^cient  public  bridleway.     Plea,   Not  Guiltv.     Issue  <^-  ^o^-  (^^ 

.•  General  In- 

Mieroon.  closure  Act  in 

g->.  ,  force  at  the 

^n  the  trial,  before  Williams  J.,  at  the  Salisbury  time),  the 
Spring  assizes,  1849,  it  appeared  that,  before  the  passing  for  inclosing 
^^  Stat,  54  G*  3.  c?,  clx.  (a),  there  was  an  ancient  public  molTi"  ndr" 

were  authorised 
{  *^^  vpf  dlTert  or  alter  any  public  ways  over  the  waste,  with  the  concurrence  of  two 
^.^''^iocs.  They  ¥rere  alio  empowered  to  set  out  new  ways,  which,  when  certi6ed  by  two 
^^'^^^cat  to  be  complete,  were  to  be  repaired  by  the  parish.  Before  the  inclosure  act,  a 
P^oIIq  bridleway  led  across  a  common.  Thvro  was  no  definite  track  where  the  land  lay 
2^^*  The  Commissioners  ordered  the  common  to  be  inclosed,  and  set  out  a  road  tliirty 
^^  wide,  with  the  same  termini  and  in  the  same  line  as  the  old  bridleway,  and  in  their 

^^rd  directed  that  it  should  be  a  public  bridleway  and  a  private  carriage  road  for  certain 
^^^^^oiis,  who  should  keep  it  in  repair.  The  road  was  set  out  accordingly.  On  the  trial 
.  ^H  indictment  against  the  parish  for  not  keeping  it  in  repair,  no  order  or  certificate  of 
^'■■•Scta  waa  proved. 

^eld:  That  the  old  public  way  was  never  efiectually  stopped ;  that  the  defined  road 

?^  <Hit  waa  in  effect  the  same  way  ;  and  that  the  parish  were  still  liable  to  repair  it  as  a 

^^  road,  and  were  not  eionerated  by  the  fact  that  it  was  now  set  out  as  a  private 

^^'riagt  road  alsob 

(9)  Local  and  personal  public,  <*  For  inclosing  lands  in  the  manors  of 
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Volume  XIF,   bridlewaj^  leading  through    old   indosures  into 
*       across  a  common,  called  Crichlade  Common^  which 


The  QowK     part  of  the  waste  subsequently  inclosed  under  the 
Inhabitanu  of  yisions  of  that  act     The  evidence  shewed  that,  baiore 

Cmckladk. 

the  inclosure,   this  common  was  of  a  ver^  ureguliu' 
shape.     In  parts  it  was  so  narrow  that  the  bridlew^ft^j 


Greai  Chelworth  and  Little  Chelutorlh^  in  the  parishes  of  Cnddede  S^^^ 
Sampton  and  CvickUtde  Saint  Afory,  in  the  county  of  WUU, 

The  act  is  made  subject  to,  and  incorporates,  stat.  41  G,  3.  U,      ^' 
c.  109.  the  General  Inclosure  Act  then  in  force.** 

Sect  17  enacto:  •<  That  it  shall  be  lawful  for  the  said 
and  they  are  hereby  authorised  and  empowered,  to  stop  up,  divert,  ti» 
or  in  any  other  way  alter  any  old  carriage  road,  bridleway  or  footpsth 
ing  through  or  over  the  said  common  or  waste  lands  hereby  directed  \> 
divided*  allotted  and  inclosed,  or  passing  or  leading  through  any  of 
old  inclosures  within  ihe  said  manors  of  Cricklade  Saint  Samptom,  ^^^^ 
Cricktade  Saint  Mary,  or  either  of  them ;  and  the  soil  of  the  roads  —  **" 
ways  so  to  be  stopped  up,  diverted,  turned,  or  in  any  ocber  way  ahc«  ^**» 
shall  be  deemed  and  taken  as  part  of  the  lands  and  grounds  so  to  be  ^^^ 
Tided,  allotted  and  inclosed  :  ProYided  always,  that  no  such  canid 
road,  bridleway  or  footpath  passing  or  leading  through  any  of  the  said 
closures  in  the  said  manors,  shall  be  stopped  up,  diverted,  turned,  or  in 
other  way  altered,  without  the  concurrence  and  order  of  any  two  ji 
of  the  peace  for  the  said  county  of  WHt»,  and  not  interested  in  the 
of  such  roads,  and  which  order  shall  be  subject  to  an  appeal  to 
sessions  for  tlie  said  county  of  f^tftt,  in  like  manner  and  under  anck  i 
and  restrictions  as  if  the  same  had  been  originally  made  by  such  ji 

Sect.  18  enacts :  *<  That  when  and  so  soon  as  two  or  more  of  His 
jestyV  justices  of  the  peace  for  the  said  county  of  WSte^  at  any  spedaJ 
sions  to  be  holden  by  them,  shall  find,  and  shall  under  their  bands  and 
certify  and  declare  any  of  the  public  carriage  roads  to  be  set  out  im  ^mmI' 
suance  of  the  said  recited  act  and  of  this  act,  or  any  part  of  any  such  n^Wi 
to  be  fully  and  sufficiently  formed,  repaired  and  completed,  audi  roacS  or 
roads,  or  so  much  thereof  as  shall  in  any  such  writing  be  described  ^aaatf 
certified,  shall  from  thenceforth  be  supported  and  kept  in  repair  by  twMA 
persons,  and  in  like  manner  as  the  public  roads  witliin  the  said  ^mMMth 
or  that  part  or  district  of  the  said  parishes,  or  either  of  tben^  la  vi*^<^ 
the  same  sliall  be,  are  or  ought  to  be  by  law  amended  and  kept  in  np^^f » 
and  ewerj  such  certificate  shall,  at  the  general  quarter  scssiooi  of    ^^ 
peace  to  be  holden   for  the  county  of  IVilte  next  after  the  date  i 
be  filed  of  record  by  the  clerk  of  the  peace  for  the  said  oouotj.' 
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might  fairly  be  described  as  passing  along  a  broad  lane^  (tueen^s  Benek. 

more  than  thirty  feet  wide ;  in  other  parts  the  common  ' 

opened  into  a  wide  open  field,  across.which  the  persons     ^***  Qcmh 

rtdnst  the  nsht  of  way  rode  much  as  they  pleased,  so  Inhabiunu  of 

/■        ,  '  Cjiicsladi. 

that  in  those  parts  there  was  no  definite  track.  The 
CommiflsioneFS  by  their  award  directed  this  common  to 
be  iadofled.  They  made  no  alteration  in  the  bridle- 
way,  80  long  as  it  passed  between  the  old  inclosures. 
They  ordered  that,  across  the  common  to  be  inclosed, 
there  should  be  set  out  a  road  thirty  feet  wide,  as  a 
'^  public  bridle  road,"  and  as  a  ^^  private  carriage  road'' 
for  certain  persons,  the  owners  of  certain  estates  named 
iu  the  award,  and  directed  that  the  road  should  be  kept 
ii^  repair  by  those  persons. 

The  road  was  accordingly  set  out  in  fact :  and  at  the 
trial  it  appeared  that  the  whole  of  that  portion  which 
CHMsed  what  had  been  the  common  was  out  of  repair. 
The  termini  of  the  road  as  at  present  existing  were 
the  same  as  those  of  the  old  right  of  way  ;  but,  as  ap« 
pears  from  the  above  statement  of  facts,  it  did  not  pre« 
^^^ely  follow  the  track  over  which  the  public  were 
^ciently  accustomed  to  ride.  No  evidence  was  given 
^  any  certificate  or  order  of  justices.  On  these  facts 
*  ▼eidict  was  directed  for  the  Crown,  subject  to  leave 
te  enter  a  verdict  for  the  defendants.  In  the  ensuing 
^®>tki  Greenwood  obtained  a  rule  nisi  accordingly. 

In  this  vacation  (a), 

Omocfer,  Keating  and  Slade  shewed  cause.  There 
^^ariy  was  at  one  time  a  public  bridleway,  which  the 
''^habitants  of  the  parish  were  bound  to  repair.    It  lies 

(«)  PArucarjf  1st     Before  FaiUton  and  Colmdgt  Ji. 
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VohifM  xir.   upon  the  defendants  to  shew  something  to  pat  an 
"^^'    .    to  this  liability.     Stat.  54  C.3.  cdx.  by  itself  d 


The  QosiH     ji^  n^t  do  80.     Neither  did  the 

T. 

Inbabitanuof  that  act  do  any  thing  which  could  operate  in  law 

CftlCSLADI. 


make  the  ancient  highway  cease  to  be  one.    They 

no  authority  given  them  to  stop  up  highways  wi^J. 

out  an  order  of  justices,  which  was  not  proved      ^ 

have  been  made.     And  the  award  shews  that  they  cSitf 

not  intend  to  stop  up  the  way,  even  if  they  had  ponr^r 

to  do  sa     The  award,  on  the  contrary,  sets  out  the 

to  be  used  as  a  public  bridle  road.     It  is  tme^  it 


sets  it  out  as  a  private  carriage  road  for  certain  penor*-^' 
and  directs  it  to  be  repaired  by  them.     The  effect    ^^ 


that  may  be,  that  the  parish  have  a  remedy  over 
these  individuals :  that,  if  it  be  the  case,  does  not 
away  the  liability  of  the  parish  to  the  public;  Sex 
St  George  Hanover  Square  (a).     Or  it  may  be  that 
parish  have  no  remedy  over,  though  they  may  be 
liged  to  repair  the  bridleway  more  frequently  in 
quence  of  the  carriage  traffic :  that,  though  a 
on  the  parish,  cannot  deprive  the  public  of  their  rigr 
to  have  the  highway  kept  in  repair.     Unless  the  d 
ants  are  liable  on  this  indictment,  the  public  right  is 
for  it  is  clear  that  no  indictment  would  lie  against 
persons  who,  by  the  award,  arc  directed  to  keep  the 
riage  road  in  repair,  for  not  keeping  up  the  public  ro 
If  there  is  a  defence  arising  from  the  award  of 
Commissioners,  it  is  not  open  on  Not  guilty.     When 
statute  takes  away  the  common  law  liability  of  tbe^ 
parish,  that  may  be  given  in  evidence  under  Not  guilty; 
but,  when  the  statute  does  not  by  itself  take  away  the 
liability,  so  that,  to  shew  that  the  liability  has  ceased,  it 

(a)  S  Camp.  S22. 
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is  neoessaiy  to  prove  matters  in  pais  subsequent  to  the  Queen**  B^n^ 

statute  (such  as  the  award  of  Commissioners,  or  an  order - 

of  justices),  the  defence  should  be  pleaded  speciallj.  *  ▼.""" 

InhabiUuiU  of 

Crreenwood  9Xia  Hodges,  contrsL     The  evidence  shews 

that  the  road,  the  subject  of  this  indictment,  is  not  the 

some  as  the  ancient  bridleway.   The  Commissioners  had 

power  to  divert  the  line  of  the  old  way  and  substitute 

«  different  line :  but  it  was  a  condition  to  this  power, 

tb&t  an  order  of  two  justices  should  be  obtained.    They 

''^ve^  in  fact,  stopped  up  the  old  road,  and  laid  out  a 

^^'yrr  one ;  but  if  there  was  no  order  of  justices  that  was 

i^ot   e£Eectual  in  law ;  and  the  public  still  have  a  right 

to  ride  over  the  old  track,  and  the  parish  arc  liable  to 

*^^o  j>  the  old  road  in  repair ;  Logan  v.  Burton  (a).    But 

the  cjuestion  now  is,  not  whether  the  old  road  has  been 

^fffeotually  extinguished,  but*  whether  the  burden  of 

'^I>aaring  the  new  line  of  road  is  cast  upon  the  de- 

*<^ii^3Unts.     They  cannot  be  liable  to  repair  both  the 

^l<i   mnd  the  new  line  of  road.     And,  as  stat.  54  G.  3. 

^*   <^ljc   «.  18.  makes  the  certificate  of  two  justices  a 

^^^*^^tion  precedent  to  the  liability  to  repair  the  new 

^^^,  it  makes  the  absence  of  such  certificate  a  complete 

^^C^ence  under  Not  guilty. 

Cur.  adv.  vult. 

^ATTESON  J.,  on  a  subsequent  day  in  this  vacation 

\^^fnuxry  26th),  delivered  the  judgment  of  the  Court. 

This  was  an  indictment  for  non-repair  of  a  public 

Widle  road.     A  verdict  was  found  for  the  Crown,  by 

consent,  subject  to  a  motion  to  enter  a  verdict  for  the 

defendants,  for  which  purpose  a  rule  nisi  was  obtained. 

(a)  5  B,  i  C.  5iS,t  where  Harher  ▼.  Randf  9  Price^  58.,  was  cited. 
See  Bex  v.  The  Marqtdt  of  Douinshire,  AA,  ff  E.  698, 
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The  cases  cited  on  the  argument  relate  to  roads,  (fueen^g  Benek. 


1850. 


public  or  private,  which  have  been  stopped  or  diverted 

by  the  Commissioners,  or  left  unnoticed  in  their  award,     '^^  Qvmi 

and     so  impliedly  extinguished  and  stopped.     In  this    Tbelnbabiu 


however,  we  are  clearly  of  opinion  that  there  has  Ckickladz. 
beexi.  no  stopping  or  diverting  of  the  old  road ;  and,  so 
far  from  being  unnoticed  in  the  award,  it  is  expressly 
flet  out  as  a  public  bridle  road. 

If  the  award  had  said  no  more,  it  would  be  im- 
possible to  raise  a  doubt  as  to  the  liability  of  the 
pajrish.     But  the  award  sets  it  out  also  as  a  private 
iage  road  for  particular  persons,  and  to  be  kept  in 
Lir  by  them.     It  is  difficult  to  say  what  is  the  effect, 
iF  skxiy,  of  this  latter  clause  in  the  award :  it  certainly 
ccuo^cot  extinguish  the  liability  of  the  parish  to  repair 
tHe  road  as  a  bridle  road  ;  nor  ought  it  to  increase  their 
li&bility  so  as  to  compel  them  to  repair  it  as  a  carriage 
"^^^^d.     No  doubt  there  is  hardship  on  the  parish  at  all 
©venta,  because  the  road  is  probably  wider  than  it  would 
*^  if  it  were  simply  a  bridle  road,  and  the  necessity  for 
'^pairs  will  obviously  be  much  increased,  if  not  entirely 
^^^«ed,  by  the  use  of  it  as  a  private  carriage  road ;  and  it 
^  difl5cult  to  distinguish  how  much  repair  must  be  done 
y  'Oxe  parish,  and  how  much  must  be  left  to  the  particu- 
^^  {>^rBon8  who  have  the  right  of  private  carriage  road, 
^o^  or  not,  as  they  may  think  fit.     This  hardship  and 
^^Oiilty,  however,  cannot  alter  the  legal  right  of  the 
P^oXio,  or  the  legal  liability  of  the  parish :  and  we  have 
^^  ^oubt  that  the  parish  is  bound  to  do  such  repairs  as 
^^*^    Tequisite  to  maintain  the  road  as  a  public  bridle 
^'^^^^j  whatever  may  be  the  extent  of  such  repairs. 
-.   Ihe  role  must  be  discharged. 

Bule  discharged  (a)«. 

(a)  Reported  by  C  Blackburn,  Esq. 


i 
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ohifM  xir. 
1850. 


Afanda^,  JOHN     WrAT     agaiTlSt    WiLLIAM    ChAFHAN 

February  nth,  ^ 

Henry  Smith. 


T^EBT  for   money   had  and  received,   and  on   «ui 
account  stated.     Plea:    Never  indebted.    lesmie 
thereon. 

By  order  of  Wightman  J.,  the  following  case  n^ 
stated  for  the  opinion  of  this  Court 

The  plaintiff,  since  Ist  January  1830,  has  been 


1st  August  1841,  have  been  joint  clerks  to  the  magL-^ — 
trates  of  the  Richmond  Division  in  the  county  of  Sum^^^ 


By  the  Metro- 
politan Police 
Act,  10  G.  4. 
f.  44.  *.  37., 
all  sums  ad- 
judged by  jus- 
tices of  peace 
to  be  paid  for 
any  oflTcncc 
against  the  act 
are  to  bo  paid 

to  the  Receiver  reccivcr  of  the  Metropolitan  Police  District,  impcnnl 

of  the  Metro-  ^  '^  r».,         -.   /.      -.  . 

poiitan  Police    undcr  stat.  10  G.  4.    c.  44.      The  defendants,  Bm< 

district,  who,  by 
sect.  10,  is  to 
apply  all  mo- 
neys applicable 

oVtheicVr^'  such  division  being  a  part  of  the  Metropolitan  Poli 
payment  of       District  for  which  no  police  court  has  been  establL 

salaries,  &c.,  of  *■ 

the  police  force.       By  gect.  10  of  stat.  10  C  4.  c.  44.,  the  receiver  undc 

and  of  all  other 

charges  and  ex-  that  Act  is  to  receivc  all  sums  of  money  applicable 

penses  in  carry-  #•     i        a  i         t 

ing  the  Act       tlic  purposcs  ot  the  Act^  and  to  keep  an  exact  and 
Bv^st"s!^"j  &     ticular  account  thereof,  and  is  to  draw  out  of  the 

-'  liSVii^Lc.     ^^^^  ^"^^  ^^  *^"^^>  ^u^^  ^ums  as  may  be  necessary  for 
71.,  and  :j  &  4    payment  of  the  salaries,  wa^es  and  allowances  to  be  pai»- 

Vict.  c.  «•!.,  cer-    *■    '^  '        o  mt^ 

tuiii  penalties      as  therciuaftcr  mentioned,  to  the  persons  belonging  ' — 

inflicted  by  ^  ^ 

ma:^ristrates        tlicpolicc  forcc,  to  bc  appointed  under  the  said  Act, 

wiiliin  the  Me- 
tropolitan 

Police   District  arc  to  bc  paid  over  to  the  Recci\'er,  who  is  directed  to  pay  salaries, 
pL'ii.ses,  and  charges  attending  tiie  Metropolitan  Police  Courts,  and  in  carryinj;  the 
into  execution,  and  to  apply  the  sums  which  he  receives  to  the  purposes  of  the  Act.     ^ 
tiie  clerk<>  of  the  magistrates  within  the  district  arc  to  keep  an  account  of  such  rines 
):en:ilties,  to  be  rendered  to  the  receiver  quarterly  ;  and  the  magistrates  are  to  cause 
amount  to  be  paid  to  him.     The  clerks  of  the  justices  of  a  part  of  Surrfy,  within  the  Me 
poiitan   Police  District,  for  which  no  police  court  had  been  established,  claimed  to  dccfai 
from  the  amount  payable  to  the  Ueceiver  the  amount  of  their  fees  for  tummoniei  grtn.tc 
on  the  application  of  officers  of  the  police  force. 

Held  :  that  the  clerks  were  entitled  to  such  fees ;  but  that  they  were  not  entitled  to 
duct  them  from  the  amount  payable  to  the  Ueceiver,  or  in  any  way  to  recover  them  from  bin^r 
the  payment  of  such  fees  not  failing  under  the  description  of  carrying  the  Acts  into  esecutioa. 
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also  for  the  payment  of  all  other  charges  and  expenses  Quetn't  Bench. 

in  carrying  the  said  Act  into  execution.     By  sect.  37    [__ 

it  is   enacted  that  every  sum  which  by  any  justices  of        Wray 
the  peace  shall  be  adjudged  to  be  paid  for  any  offence      Chapman. 
^fgairut  that  Act  shall  be  psdd  to  the  receiver  appointed 
under  that  Actj  to  be  by  him  added  to  and  applied  as 
P&x^  of  the  funds  for  the  purposes  of  the  police  under 
ihsLt,   Act.      By  stat.  2  &  3  Vict  c.  47.  provisions  are 
for  enlarging  the  Metropolitan  Police  District; 
by  various  sections  in  that  Act,  different  penalties 
enacted  for  offences  specified  in  those  sections. 
i»  by  sect.  22,  it  is  enacted  that  certain  sums  therein 
K&^xxtioned,  and  also  the  moneys  accruing  from  '^  fines 
ij^osed  on  any  of  the  said  constables  for  misconduct, 
from  any  portion  of  the  fines  imposed  by  any  ma- 
S^^t;Tate  upon  drunken  persons,  or  for  assaults  upon 
Lee  constables,  as  shall  be  directed  to  be  paid  to  the 
for  the  benefit  of  this  fund,"  ^^  shall  from  time 
1;]me  be  invested  in  Government  stock  by  and  in  the 
of  the  receiver,  and  the  interest  and  dividends 
tJ:meTeof,  or  so  much  of  the  same  as  shall  not  be  required 
£ox*  the  purposes  hereinafter  mentioned,  shall  be  likewise 
^i^^v'csted  in  such  stock,  and  accumulate  so  as  to  form  a 
*^*^<i  to  be  called  *  The  Police  Supemannuation  Fund,' 
^^d  shall  be  applied  from  time  to  time  for  payment  of 
*ucli  superannuation  or  retiring  allowances  or  gratuities 
•*    «Uay  be  ordered  by  the  Secretary  of  State  at  any 
™*©   to  any  of  the  said  constables  as  hereinafter  pro- 
^^^^^^    By  sect.  76  it  is  enacted,  "that  in  the  con^ 
**^^otion  of  this  Act  the  word  *  magistrate '  shall  be 
^^ti  to  mean  and  include  every  justice  of  the  peace 
appointed  to  be  a  magbtrate  of  the  Police  Courts  of  the 
^'^tiPQpolifl^  and  also  every  justice  of  the  peace  acting 


i 


\850. 


fot  ^«  **         «tebe»Ae4-      «^      peottO***^  V^^ 
evtlver  to  tV^«  ^''^ 


0 
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arsons  as  shall  have  contributed  to  the  conviction  QueerC*  jsmc*. 

offender^  in  such  shares  and  proportions  as  such '___ 

•ate  shall  think  fit."  By  stat.  2  &  3  Vict.  c.  71.  '^"^^ 
certain  police  courts,  therein  mentioned  and  stated  Chapman. 
then  established,  are  continued ;  and  hy  (s.  2.) 
is  given  to  the  Crown  to  alter  the  number  of  police 
and  the  number  of  magistrates  appointed  to  any  of 
and  to  order  changes  to  be  made  of  the  places  in 
the  Courts  shall  be  holden  within  the  Metropolitan 
District ;  and  by  (s.  3.)  to  supply  the  then  present 
her  vacancies  among  the  magistrates  of  the  said 
;  and  it  is  enacted  that  every  person  so  appointed, 
so  every  magistrate  then  already  appointed  to  the 
lurts,  may  act  as  a  justice  of  the  peace  of  (among 
counties  and  places)  the  county  of  Surrey,  By 
it  is  enacted :  "  That  the  receiver  of  the  Metro- 
i  Police  District  for  the  time  being  shall  be  the 
3r  of  the  said  Courts,  and  shall  receive  all  fees, 
ies,  and  forfeitures  and  other  moneys  applicable 
purposes  of  this  Act,  and  shall  pay  quarterly  the 
s,  expences,  and  charges  attending  the  said  Courts 
I  carrying  this  Act  into  execution.'*  By  sect.  8 
lacted :  "  that  all  the  provisions  and  enactments 
ned  in  an  Act  passed"  &c.,  10  Geo.  4.  c.  44., 
live  to  the  drawing  and  accounting  for  moneys 
may  come  into  the  hands  of  the  receiver  of  the 
•politan  Police  District  for  the  purposes  of  that 
ind  for  auditing  the  accounts  and  taking  security 
the  said  receiver,  shall  be  deemed  to  extend  to 
ud  receiver  in  respect  to  all  moneys  which  he 
receive  under  this  Act,  as  fully  as  if  the  same 
berein  enacted ;  and  witli  respect  to  all  the  powers 
labilities  of  the  said  receiver,  or  anything  to  be 
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Foiume  XIV.    douc  by  OF  any  contract  to  be  entered  into  with 

'__  said  receiver,  the  execution  of  this  Act  shall  be  deec:^^ 

Weat        Que  Qf  the  purposes  of  the  said  Act."    By  staL  2  &^  j 
CHAniAN.       Vict  c.  71.  «•  44.  it  is  enacted:  '^  that  all  offences  eom. 
mitted  within  the  limits  of  the  Metropolitan  PoKce 
District,  which  under  this  or  any  other  Act  are  puniab- 
able  on  summary  conviction  before  a  justice  or  justioes 
of  the  peace,  may  be  heard  and  determined  by  any  cA 
the  said  magistrates  sitting  at  one  of  the  said  poli^^ 
Courts,  in  a  summary  way,"  within  the  time  and  in  tfc^ 
manner  there  mentioned.     By  sect.  46  it  is  enacte^3" 
'^  that  the  magistrates  at  each  of  the  said  Courts  ohiii*" 
take  care  that  one  of  their  clerks  shall,  in  books  to 
provided  for  that  purpose,  keep  a  full,  true,  and 
ticular  account  of  all  fees  taken  and  received  thereat, 
gether  with  all  penalties  and  forfeitures  which  shall  hiu''^^ 
been  recovered,  levied,  or  received  in  pursuance  of  ajfl^^j 
adjudication,  conviction,  or  order  had  or  made  there:^Mt> 
or  any  process  or  warrant  issuing  therefrom,  to  wlw—ch 
books  of  account  the  said  receiver  shall  at  all 
have  free  access ;  and  the  said  magistrates  shall, 
in  every  quarter  of  a  year,  cause  to  be  delivered  to 
receiver  an  account  of  all  such  sums  received,  with       all 
proper  vouchers  for  verifying  the  same,  and  shall  o^^vse 
the  amount  of  all  such  sums  to  be  paid  to  the  recei^^er, 
to  be  applied  by  him  towards  the  expences  of  the  0w/ 
Courts  except  fines  imposed  upon  drunken  persons,  or 
upon  constables  for  misconduct,  or  for  assaults  npoD 
police  constables,  which  shall  be  applied  for  the  benefit 
of '  The  Police  Superannuation  Fund,'  and  except  also 
'  fees  for  the  execution  of  summonses  and  warrants, 
which  shall  be  applied  towards  defraying  the  charge  of 
maintaining  the  police  of  the  Metropolis."    By  sect 
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it  is  enacted :  "  that  where  by  any  ASt  or  Acta  Q«««»*«  ^«m^- 

y  penalties  or  forfeitures,  or  shares  of  penalties  or !_^ 

'feitures,  are  or  shall  hereafter  be  made  recoverable  in        ^*^^ 
tummaiy  manner  before  any  justice  or  justices  of  the     Chapmak. 
Use>  and  by  such  act  or  acts  respectively  the  same 
»   or  shall  be  limited  and  made  payable  to  Her 
fcjesty,  or  to  any  body  corporate,  or  to  any  person  or 
sons  whomsoever,  save  the  informer  who  shall  sue 

the  same,  or  any  party  aggrieved,  in  every  such 
e  the  same,  if  recovered  or  adjudged  before  any  of 
»  said  magistrates,  shall  be  recovered  for  and  ad* 
gjoi  to  be  paid  to  the  said  receiver  for  the  time 
ng,  and  not  to  any  other  person ;  but  this  enactment 
lU  not  extend  to  any  penalties  or  forfeitures  re* 
rered  under  any  Act  relating  to  the  customs,  or  to  * 
ide  or  navigation,  and  sued  for  by  the  direction  of 
3  C(»nmi8doners  of  Her  Majesty's  Customs,  which 
ill  be  piud  to  such  person  as  the  said  Commissioners 
iU  direct  to  receive  the  same.''  By  sect.  55,  it  is 
Med  that  the  said  Act  and  stat.  10  G.  4.  c.  44.  and 
^  2  &  3  Vict  c.  47.  shall  be  construed  together  as 
^  act  Stat.  3  &  4  Vict.  c.  84.  s.  1.  enacts  that  so 
^  of  stat.  2  &  3  Vict.  c.  47.  as  enacts  that  in  the 
^struction  of  that  Act  the  word  ^^  magistrate  "  shall 
taken  to  include  every  justice  of  the  peace  acting 
^nd  for  any  part  of  the  Metropolitan  Police  District 
'  which  no  police  court  shall  be  established,  and  that 
^stf  offisnoe  agunst  that  Act  shall  have  been  com- 
^tted  or  the  offender  apprehended  in  any  part  of  the 
Metropolitan  Police  District  for  which  no  police  court 
ttU  be  established  as  aforesaid,  the  matter  of  such 
opiunt  may  be  also  heard  and  determined  by  any 
0  or  more  justices  acting  in  and  for  the  county  in 
VOL.  xiv.  N.s.  3  D 
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which  the  bffence  was  committed  or  the  offisnder  app.^^^ 
hended,  shall  be  repealed.    B7  sect.  6  it  is  enact^^' 
'^  that  any  two  justices  of  the  peace  having  yxnoBatii^^^ 
within  the  Metropolitan  Police  District  shall 
while  sitting  together  publicly  in  the  court  or 
used  for  holding  special  or  jfetty  sessions  of  the 
in  any  part  of  the  said  district  within  the  linuts 
their  commission,  except  in  the  divisions  to  be 
to  the  police  courts  already  estabUshed,  and  any 
of  the  justices  of  the  peace  for  the  city  of  Lomdaa 
the  liberties   thereof,  having   jurisdiction  within 
city  of  London  and  the  liberties  thereof,  shall  witl^ia 
the  said  city  of  London  and  the  liberties  thereof  hi^^e 
all  the  powers,  privileges,  and  duties  which  any  one 
*  magistrate  of  the  said  police  courts  has  while  Aidng 
in  one  of  the  said  courts  by  "  staL  2  &  3  PZef.  e.  47. 
and  Stat.  2  &  3  Vict.  c.  71.,  ''or  either  of  them." 

Quarterly  accounts  of  the  fines  imposed,,  unto  the 
above  mentioned  acts,  by  two  justices  of  the  Biekmmd 
Division  sitting  together  publicly  in  the  court  used  for 
holding  special  and  petty  sesrions  of  the  peace  ftr  tl^ 
said  division  within  the  Metropolitan  Police  District 
between   31st  December^   1843,  and  31st 
1846,  and  payable  to  the  plaintiff  as  receiver  of 
Metropolitan  Police  District  on  account  of  the  '^  PoB^^ 
Superannuation  Fund"  (subject  only  to  the  aOeg^^ 
right  of  the  defendants  to  deduct  the  same  as  hmr::^^ 
after  mentioned),   have   been  duly  delivered  to 
plaintiff  as  such  receiver  according  to  the  pnmfloi^'^ 
of  Stat.  2  &  3  Vict  c.  71.  s.  46. ;  and  the  oonectiie^ 
of  all  such  accounts  is  certified  at  the  foot  thereof  bf 
the  defendants  as  clerks  to  the  sud  justices.    The  itr 
turns  are  headed : 
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••  Biehmand  Diyision  in  the  countj  of  Surrey.    Re-  Qi««n»'*  Bench, 

turn  of  fines  which  have  been  imposed  by  the  justices  * 

daring  the  quarter  endbg  "  (here  the  day,  month  and  ^^^ 
year  on  which  the  quarter  ends  are  stated),  ^*  and  Csapicav. 
which  are  payable  to  the  receiver  for  the  time  being 
of  the  police  of  the  metropolis  on  account  of  the 
'  Pdioe  Superannuation  Fund,'  namely, '  fines  imposed 
upon  drunken  persons,  or  upon  constables  for  miscon- 
duct,* or  for  assaults  upon  police  constables.'  Vide 
Police  Acts." 

And  the  certificate  at  the  foot  thereof  is  as  follows: 
*'  We  certify  that  the  foregoing  statement  is  a  just 
md  true  account  of  all  fines  imposed  by  the  justices  of 
die  Bkhmomd  Division  during  the  period  therein  speci- 
fied, which  are  payable  to  the  receiver  for  the  police 
of  the  metropolis  on  account  of  the  ''Police  Super- 
umoation  Fund,"  certified  to  be  correct. 

*'  (Signed)  Chapman  ^  Smithy 
**  ,  Justice.'*        Clerks  to  the  justices.*' 

Also  nmilar  accounts  for  the  same  period  of  the 
fines  and  penalties  imposed  under  the  above  mentioned 
'^^B  by  two  justices  of  the  said  division,  sittbg  together 
ptiblicly  in  the  said  court  used  for  holding  special 
**^  petty  sessions  of  the  peace  for  the  said  division 
^ihin  the  Metropolitan  Police  District,  and  payable 
^  the  plaintiff  as  such  receiver  on  account  of  the 
^oKce  Courts  Fund,"  subject  only  to  the  said  alleged 
^^t  of  the  defendants,  have  been  duly  delivered  to 
^  pUuntiff,  certified  as  aforesaid. '  The  returns  are 
Iwided: 

*^  Biehmand  Division  in  the  county  of  Surrey.  Be- 
tnrn  of  all  fines  and  penalties  which  have  been  imposed 
hj  the  justices  during  the  quarter  ending  the  "  (here 

3p  2 
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*       are  stated),  "  and  which  are  payable  to  the  recdyer  (fiir 


^^A^       the  time  being)  of  the  police  of  the  metropolis  oa 
CHAVMAir.     count  of  the  Police  Courts  Fund  in  pursuance  of  ir^/ 
adjudication,  conviction  or  order  had  or  made  by  ac^^ 
justice  of  such  district,  excepting  fines  directed  to  ]::^^ 
paid  to  the  'Police  Superannuation  Fund,'  or  peoilti^^^ 
recovered  under  Revenue  Acts.** 

And  the  certificate  at  the  foot  thereof  is  as  follows : 

"  We  certify  that  the  foregoing  statement  isaji 
and  true  account  of  all  fines  and  penalties  imposed 
the  justices  of  Richmond  division  during  the 
therein  specified,  which  are  payable  to  the  receiver  ft 
the  police  of  the  metropolis  on  account  of  the  '  Poli^cse 
Courts '  Fund.'  **    "  Certified  to  be  correct, 

(Signed)        ^*  Chapman  and  Smi^JL 
"  ,  Justice.**     "  Clerks  to  the  Justices.** 

The  amount  of  the  fines  so  payable  to  the  plaint^ifT, 
subject  to  the  question  as  to  the  defendants'  daim 
hereinafter  raised,  on  account  of  the  ''  Police  Super* 
annuation  Fund"  \bIOL  ds. 

The  amount  of  the  fines  so  payable  to  the  plaintiflF, 
subject  as  aforesaid,  on  account  of  the  ^*  Police  Cour^^ 
Fund,"  is  551.  Us. :  the  said  two  sums  amounting 
66/.  6^.,  the  sum  for  which  this  action  is  brought 
said  sum  of  lOL  9s.  consists  of  fines  imposed  for  assnl''^^ 
upon  constables  under  stat  10  Cr.  4.  e.  44.    Of  the 
sum  of  55/.  17^.,  15/.  are  penalties  or  forfeitures 
coverable  under  stats.  10  6.  4.  c.  44.  and  2  &  3  Vk^^^^ 
c.  47. ;  15L  are  penalties  or  forfeitures  recoverable  nndt^  ^ 
Stat.  2  &  3  Vict.  C.71.;  and  the  remwiing  25/.  17 
are  penalties  or  forfeitures  recoverable  under  other 
and  the  general  law  of  the  land. 
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^The  sum  of  66L  6s.  has,  before  the  commencement  of  ()im»i*«  Jieneh. 

ttuB  action,  been  demanded  by  the  plaintiff  as  receiver  [__ 

of  the  Metropolitan  Police  district,  and  is  clidmed  by        ^^^^ 
Um  by  virtue  of  the  several  provisions  of  the  aforesaid     Chafmak. 
acts  of  parliament :  but  the  defendants  retain,  and  con- 
tend that  they  are  entitled  to  retun,  the  said  sum  as 
tnd  for  and  on  account  of  certiun  fees  to  which  they 
are  justly  and  legally  entitled  as  clerks  to  the  sud 
jostioeS)  for  and  in  respect  of  certun  informations,  sum- 
monses, warrants  and  other  proceedings,  upon  applica- 
&»D8  made  by  officers  of  the  metropolitan  police  to  the 
laid  ma^strates  so  publicly  sitting  in  the  said  petty 
■QBsionB  court,  arising  out  of  offences  created  by  the  s^d 
Kt8^  and  other  offences  agunst  the  laws  of  this  realm, 
^liereof  the  said  justices  have  jurisdiction  to  hear  and 
<*®Qide  summarily,  and  which  offences  are  punishable  by 
^^  or  imprisonment,  or  by  imprisonment  in  default  of 
paying  a  fine.    These  applications  for  summonses,  war- 
'^ta  and  other  proceedings  were  made  by  the  inspector, 
*^>Seaiit8  or  constables  of  the  metropolitan  police  force, 
*cUxig  under  the  orders  of  the  Commissioners  of  Police : 
^^d  of  the  fees  so  claimed  by  the  defendants  25/.  9^. 
^^  tot  proceedings  under  stat.  10  G.  4.  c.  44.  and  stat. 
^  8c  3  Viet  e.  47. ;  15L  are  for  proceedings  under  stat. 
*  &  8  Viet  c.  71. ;  and  25L  lis.  are  for  proceedings 
**^iring  out  of  offences  agunst  other  acts,  and  the  ge- 
^Qi-al  laws  of  this  realm.    The  fees  to  which  the  de- 
^^x^dants  are  thus  entitled  are  the  authorised  fees  of  the 
^*^*^iity  of  Surrey  payable  to  them  by  the  applicant; 
^^'^  which  were  duly  fixed  at  the  Quarter  Sessions  for 
*^^  said  oounty,  by  virtue  of  stat.  26  G.  2.  c.  14.,  and 
•*^i«rwards  duly  allowed  by  Sir  Nicolas   Canyngham 
'^ndaZ  and  Sir  John  Bernard  Bosanquet,  Knights,  Her 
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Majesty's  justices  of  assize  for  the  siud  countji  on  ib$ 
9th  August  1841. 

The  plaintiff  contends  that  he,  as  receiver,  is  entitlat 
under  the  aforesfdd  provisions,  to  the  whole  of  the  siid 
sum,  and  not  liable  to  pay  any  fees  to  the  defenduiti 
as  such  clerks  as  aforesaid.  The  pleadings  in  tUi 
cause,  and  also  the  statutes  10  G.  4.  c.  44.,  2  &  3  TvL 
C.47.,  2&3FtW.  c.  71.,  3&4  Vict.  c. 84.  and 26 (7.1 
c.  14.  are  to  be  conadered  as  part  of  this  case. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendants,  as  clerks  to  the  said  justices,  are  en- 
titled to  retidn  the  said  fines,  accounts  whereof  hsie 
been  so  returned  by  them  to  the  receiver,  as  for  oron 
account  of  fees  to  which  they  are  l^ally  entitled  « 
aforesud;  or  otherwise,  whether  the  defendants  ne 
entitled  to  be  pud  their  sfdd  l^al  and  accostmned  to 
by  the  receiver ;  or  whether  they  are  bound  to  pif 
over  the  same  to  the  plaintiff. 

If  the  Court  shall  be  of  opinion  that  the  defendnti 
are  entitled  to  retain  the  whole  amount  of  the  sud  feesy 
or  to  clum  back  from  the  said  receiver  the  amount  of 
such  fees,  then  the  plaintiff  agrees  that  judgment  bImJ^ 
and  may  be  entered  against  him  of  nolle  proeeqi^ 
immediately  after  the  decision  of  this  case,  or  oth^wis^ 
as  the  Court  may  think  fit :  but,  if  the  Court  shall  t^ 
of  opinion  that  the  defendants  are  not  entitled  to  retaS^ 
or  be  paid  by  the  receiver,  as  such,  such  fees  as  afor^^ 
said,  then  the  defendants  agree  that  juc^ment  shall  B^ 
entered  against  them  by  confession  for  the  said  amooc^^ 
or  such  sum  as  the  Court  shall  decide  upon,  imme^^ 
ately  after  the  decision  of  this  case,  or  otherwise  tf  \^^ 
Court  may  think  fit. 


T.  F.  Ellis,  for  the  plaintiff.     It  is  intended  in  tt^ 
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3  to  raise  two  points:   L^  Whether  police  con-  Queen's  Bench. 

:AeB,  acting  in  discharge  of  their  duty  in  making  * 

ilications  to  justices  of  the  peace^  are  liable  to  pay  ^^^^ 
t  dork's  fSees:  2.,  Whether  the  receiyer  is  liable  in  CaArjcAN.  , 
r  msy  for  these  fees.  [^Patteion  J.  Neither  point 
ns  on  the  pleadings.  The  only  question  on  them 
rhether  the  clerks  have  a  lien  on  the  money  in  their 
ids;  and  it  seems  impossible  to  contend  that  they 
'e.]  The  wish  of  the  Commissioners  of  Police  is 
bave  an  opinion  to  guide  them  on  those  two  points, 
the  C!ourt  should  think  that,  in  any  way,  by  man- 
nas or  otherwise,  the  receiver  can  be  made  liable 
pay  the  fees  claimed  by  the  defendants,  the  plain- 
?  would  waive  all  tochnical  objections.  [^Patteson  J. 
is  very  inconvenient  to  discuss  a  question  which 
es  not  arise.  Bomll^  for  the  defendants,  said  that 
B  object  of  both  parties  in  framing  the  case  was  to 
ve  an  opinion  for  their  guidance  on  these  points.  By 
Qsent  of  the  Court,  and  at  the  request  of  both  parties, 
\  argument  proceeded.]  First:  As  to  the  right  of 
I  clerks  to  take  fees  from  police  constables.  In  other 
ids,  is  a  constable  to  pay  the  justice's  clerk  for  leave 
perform  his  duty,  whenever  that  duty  binds  the 
stable  to  make  an  application  to  a  justice?  The 
stable  has  no  interest  in  the  matter;  and  he  is  not 
Udied  with  any  funds  out  of  which  to  pay  the  fees. 
is  a  mere  servant  of  the  law,  as  the  clerks  them- 
'es  are.  Secondly :  Assuming  that  such  fees'  are 
Mde,  they  are  not  a  charge  on  the  funds  in  the 
Tver's  hands.  The  fund  is  appropriated  to  special 
iKMes.  The  enactments  are  set  out  in  the  case :  in 
Le  of  them  is  there  any  language  which  can  be  con- 
led  as  appropriating  the  fund  to  the  payment  of 

3d  4 
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clerks'  fees.  The  payment  of  those  fees  camuyt  1 
considered  an  expense  incuired  in  carrying  the  Ax 
into  execution.  Such  an  expense  is  merely  the  pi 
Tiding  buildings  and  other  things  requisite  for  workL 
the  Acts.  The  fees  incidental  to  prosecution  are  incon 
in  carrying  into  execution  the  general  law  of  the  lu 
Where  the  Legislature  has  considered  the  expenses 
carrying  an  Act  into  execution  to  involve  expenses 
prosecution,  the  language  and  the  organization  of  ' 
Act  have  been  different  from  those  of  the  Acts  now 
question,  as  under  stat.  5  &  6  ^.  4.  c.  76.,  where  1 
words  of  sect.  92,  "  necessarily  incurred  in  carrying  is 
effect  the  provisions  of  this  Act,"  apply  to  the  expens 
of  a  Court,  the  jurisdiction  of  which  originates  m  tl 
Act,  as  was  held  in  Regina  v.  Mayor  of  Gloucester  (a 
In  the  present  case  the  constables,  in  laying  infom: 
ations  before  justices,  are  not  carrying  out  the  pvJ 
poses  of  the  Police  Acts,  but  ^ving  effect  to  tc 
general  law  of  the  land. 


Bovill,  contr^  The  first  question  is,  whether  tfc 
justices'  clerks  are  to  act  gratuitously  whenever  the 
are  called  on  by  a  public  officer  to  do  so.  Justice 
clerks  are  entitled  to  fees  by  old  usage,  confirmed  t 
statute.  The  clerks  in  the  county  of  Surrey  are,  f 
appears  by  the  case,  entitled,  by  a  schedule  mad 
und^  the  powers  of  stat.  26  G.  2.  c.  14.,  to  fees  froi 
the  applicants.  What  is  there  to  take  away  that  rigt 
when  a  public  officer  is  concerned  ?  It  cannot  be  sai 
that  he  who  applies  for  a  summons  is  not  an  applicar 
because  he  is  a  constable.  In  Regina  v.  CoUi  {I 
Coleridge  J.   points  out   the    principle.      "Wlioeve 


(«)  5  Q.  B,  862. 


{b)  8  Q.  B.  75.  82. 
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wants  the  thing  in  respect  of  which  the  fee  is  made  Quten't  Bench. 

payable  must  pay  the  fee.**    Then,  as  to  the  second   .. * 

point.    The  receiver  is,  by  stat  2  &  3  Vict.  c.  71.  s.  7.,        ^^"^ 
to  apply  the  penalties  **  in  carrying  this  Act  into  ex-      Chafmak,  ; 
ecation*"    This  casts  on  him  a  legal  duty,  enforceable 
by  mandamus,  to  apply  the  penalties  to  that  purpose ; 
and  putting  a  Police  Act  in  execution  includes  paying 
elerks'  fees;  Begina  v.  Mayor  of  Gloucester  (a). 

Ellis  was  heard  in  reply. 

Patteson  J.     The  intention  of  the  parties  is,  it 

appears,  to  ndse  two  questions  for  our  decision.    First : 

^Hiether  the  justices'  clerks  are  entitled  to  receive  fees, 

«t  all,  from  police  constables  who  in  the  course  of  their 

^ty  apply  to  them.     On  that  question  I  entertain  no 

^ubt    The  dcrks  of  the  justices  are  entitied  to  fees 

^<^<H2i!ding  to  the  table  of  fees  made  pursuant  to  stat.  26 

^-  2.  c.  14.    It  would,  I  think,  be  a  most  extraordinary 

^ng  if  the  Le^slature  had  by  one  of  the  Police  Acts 

(2  &  3  yjct  c.  71.  s.  9.)  secured  to  the  clerks  of  the  police 

^^rts  large  salaries,  of  from  500/.  to  3002.  a  year,  and 

"*d  by  any  provision,  in  the  same  set  of  Acts,  enacted 

^at  the  clerks  of  justices,  doing  the  very  same  duties  in 

other  divisions  of  the  very  same  districts,  should  receive 

^^  ^remuneration.     There  is  nothing  to  shew  that  the 

^^S^^ture  had  any  such  intention:   and,  unless  we 

^^^^  to  go  so  far  as  to  say  that  all  constables  through- 

^^^  the  kingdom  have,  when  in  exercise  of  their  duty, 

^  *^S^^  ^o  demand  the  services  of  the  clerks  of  justices 

S'^'tuitously,  we  must  say  that  these  clerks  are  entitled 

^   tie  fees,  according  to  the  table,  from  police  con- 

^^loles.     It  is  rather  singular  that  in  stat.  2  &  3  Vict 

(a)  5  Q.  B.  862. 
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Voitme  xir.   c.  71.  8.  43.  there  is  a  provision  authorismg  the  takls^ 
^^^^*       of  fees  by  the  police  magistrates  themselyes;  those  f&mt 
WaAT        are,  I  suppose,  not  in  practice  taken  firom  the  polic?^ 
Cbapmaii.     or  this  question  would  not  now  be  raised ;  but  I 
nothing  in  the  Act  to  distinguish  between  the  poli^ 
and  others.    That,  howerer,  is  beside  the  present  poin' 
which  is,  whether  the  justices'  clerks  are  entitled 
fees  from  police  constables.  I  think  they  are  so  entitle  ^^ 
The  next  question  is,  in  effect,  how  the  justices*  dc 
are  to  obtain  payment  of  those  fees.     I  think 
the  clerks  cannot  retun  money  paid  to  them  as  a  fiik- 
and  apply  it  to  reimbursing  themselves  fees  whic^i 
ought  to  have  been  pud  to  them  and  were  not;  th^^J 
could  do  so  in  no  case,  unless  there  were  some 
enactment  enabling  them.     Then,  it  is  said  that 
mandamus  would  lie  to  compel  the  receiver  to 
them  the  fees  to  which  they  are  entitled.   That  dsn^^m^^^ 
on  whether  we  can  find  any  enactment  casting  a  ^xm.^'S 
on  the  receiver  so  to  apply  the  funds.   The  enactmeia."^^ 
directing  the  receiver  to  apply  the  fund  to  paying  fcla« 
expenses  of  carrying  out  the  purposes  of  the  poLS^cs^ 
Acts,  apply,  I  think,  not  to  the  expenses  of  conducts.xx.g 
prosecutions  and  the  like  by  policemen,  whether    :CV3r 
offences  under  these  Acts  or  under  the  general  X.^^'^^t 
but  to  defraying  the  expenses  of  the  machinery  of    -tAi^ 
police  courts  created  by  these  Acts.     If,  then,      ^^e 
cannot  apply  those  words,  and  there  are  no  otls^^ 
which  can  apply,  what  possible  remedy  can  the  cLex'ls 
have  agfunst  the  receiver?    Unless  the  statutes    b^J 
that  the  receiver  shall  pay,  no  mandamus  will    Ii& 
Therefore,  I  answer  the  question  put  in  the  case  bj 
saying  that  the  defendants  have  no  remedy  against  ib^ 
receiver  as  such :  and  judgment  must  be  for  the  plainti^* 
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^LEBiDaB  J.    I  am  of  the  same  opinion.     On  the  Qiuen*t  Bench. 

inestion,  whether  the  clerks  are  entitled  to  receive  ! 

&om  applicants  when  those  applicants  are  police-  ^^^ 

my  difficulty  has  been  to  see  any  reason  for  Chafmak. 
g  they  are  not  so  entitled.  The  administration 
stice  was  in  old  times  always  made  a  source  of 
;;  and  in  every  Courts  from  the  highest  to  the 
it,  fees  were  payable.  The  justice  of  the  peace 
df  did  the  work,  and  received  the  fees.    Now  the 

and  the  justices  are  different  persons ;  and  the 
receives  the  fees.  His  right  to  do  so  is  at  once 
;nised  and  regulated  by  stat.  26  G.  2.  c.  14. 
t>  then,  is  the  general  duty  of  the  clerk  ?  Not  to 
ratuitously,  but  to  act  on  being  paid  by  the  ap- 
nt  the  just  and  reasonable  fee.  Then  how  can 
wfst,  that  it  is  the  duty  of  the  policeman  to  apply, 
the  duty  of  the  clerk  ?  The  policeman  does  not 
I  to  be  an  applicant  because  it  is  his  duty  to  apply. 
1  comes  the  second  question.  The  clerk  not  being 
I  at  the  time  of  the  application,  the  fee  due  to 
can  he  recover  it  from  the  receiver,  or  retun  it 
of  the  money  in  his  hands  which  he  is  to  pay  to 
"eceiver?  At  common  law  it  is  clear  he  would  have 
ich  right.  There  is  no  privity  between  him  and 
receiver:   his  right  was  to  have  the  fee  from  a 

person,  the  applicant.  Do,  then,  the  statutes 
him  such  a  right?  It  is  said  they  do;  because 
receiver  is  to  apply  the  funds  for  the  purposes  of 
\cts ;  and  it  is  said  that  paying  these  fees  is  one  of 
t  purposes.  I  think  that  a  strained  construction, 
were  the  true  one,  I  do  not  see  why  the  receiver 
Id  not  equally  be  bound  to  defray  all  the  costs  of 
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all  prosecutions.    I  think  there  is  no  remedy  aga£^ 
the  receiver. 


Eble  J.    I  am  of  the  same  opinion  on  both  poiiP- 
It  seems  to  me  that  the  clerks  of  justices  in 
within  the  Metropolitan  Police  District,  but  in  wU 
no  police  Court  is  established,  have  the  same  right 
receiye  fees  from  police  constables  that  the  clerks 
justices  in  places  out  of  the  Metropolitan  Police  Di 
trict  have  to  receive  fees  from  other  constables.    S 
2  &  3  VicU  c.  71.  s.  42.  in  effect  declares  that  such 
the  kw ;  for  we  find  in  that  section  a  veiy  s 
enactment,  taking  away  the  right  to  fees  from 
clerks  of  justices  in  parts  within  the  Metropoli 
Police  District  for  which  police  Courts  shall  be 
tablished.     That  specific  provision  impliedly 
the  right  to  fees  of  the  clerks  to  justices  in  ports 
which  no  such  Courts  have  been  established.    I  thuoilc 
such  clerks  have  the  same  right,  and  may  enforce  it^  in 
the  same  manner,  as  the  clerks  to  justices  in  otber 
parts  of  the  kingdom.     Then  comes  the  second  ques- 
tion.    Now  the  table  of  fees  points  out  the  applioi&xit 
as  the  person  who  is  to  pay  the  fee ;  and  in  Re^MiCL  ▼• 
Coles  {a)  TDLj  brother   Coleridge  points  out  the  prin- 
ciple :  '^  whoever  wants  the  thing  in  respect  of  wbicb 
the  fee  is  made  payable  must  pay  the  fee.**    The  re- 
ceiver is  not  connected  with  the  application.    There 
is  no  enactment,  that  I  can  find,  which  makes  it  liis 
duty  to  apply  for  these  things.     Is  there,  then,  mxxj 
ground  for  saying  that  there  is  by  any  part  of  t^^ 
statutes  a  duty  cast  upon  the  receiver  to  pay  the  ckrX*^ 


(a)  8  Q.  B.  83. 
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mat  a  mandamus  against  him  would  lie?   I  can  find  Queen*§  Bench. 

B*    I  come,  therefore,  to  the  conclusion  that  the  !___ 

ks  are  entitled  to  these  fees,  but  that  they  have  no  ^**^ 

edy  against  the  receiver,  nor  can  they  retain  them  CnArMAit 
of  the  money  they  are  to  pay  him* 

Judgment  for  plaintiff  (a). 

(a)  Reported  by  C,  Blackburn,  Esq. 
See  the  next  case. 


^  following  case,  decided  in  Hilary  Vacation  1853, 
may  conveniently  be  added  here. 

Leverice  against  Mercer.  kLwr/sth, 

1853.] 

His  was  an  action  on  the  case,  brought  by  a  con-  Under  stats. 

5!7  G»  2.  c*  Say- 

Gtable  of  the  Metropolitan  Police  District  force  lo  g.  a.  c.  44., 
^nat  the  treasurer  of  the  county  o£Kent,  for  the  non-  c.  47.,  and  u  & 
Oaent  of  divers  sums  of  money  respectively  ordered  ifa  prisoner  be 
>e  paid  by  different  orders  of  magistrates.  The  de-  SS  fo?fciony 
nation  contiuned  seventeen  counts :  but  the  effect  of  ^  ^>e  <^ownty 

gaol»  for  an 

3^  will  sufficiently  appear  (a)  by  the  points  delivered  offence  com- 

county  within 
"Metropolitan  police  district,  the  committal  being  by  a  county  magistrate  within  such 
'^   and   district,  and  the  warrant  be  delivered  to  a  Metropolitan  police  constable, 
^T)ty  magistrate  may  order  repayment  by  the  county  treasurer  to  the  Metropolitan 
^  constable  of  the  expences  incurred  by  him  in  conveying  the  prisoner  to  the  gaol,  the 
^mr  himself  having  no  funds  available  for  that  purpose.     And  the  county  treasurer 
'^ble  to  an  action  on  the  case  if  he  refuse  to  pay  under  such  order. 
'  xnakes  no  difference  that  the  warrant,  on  the  face  of  it,  is  directed  to  the  parish  con- 
^^  :  because  (1 )  the  proper  persons  to  execute  it  are  the  Metropolitan  police  constables  ; 
C3)  the  treasurer  is  not  authorised  to  inquire  whether  the  proper  constable  has  executed 
Warranty  but' must  obey  the  order. 
^>  in  the  case  of  a  committal  for  trial  for  misdemeanour. 

^»  in  the  case  of  summary  conviction,  and  sentence  of  fine,  and  imprisonment  in  default 
^yment,  and  committal  upon  such  default,  by  order  under  stat.  11  &  12  Vict,  c.  43. 
3* 

^,  in  the  case  of  a  remand  on  a  charge  of  felony  or  misdemeanour,  whether  the  prisoner 
ultimately  committed  for  trial  or  not. 
^  where  the  warrant  of  commitment  is  directed  only  to  the  keeper  of  the  county  gaol. 

(a)  The  first  count  is  set  out  in  the  note  at  the  end  of  this  case. 
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for  the  plaintiffi    The  defendant  demurred  generaX^; 
and  the  plaintiff  joined  in  demurrer. 

Points  for  the  plaintiff. 

The    plaintiff    will   contend    that   the   defendk^^^ 
being  treasurer  for  the  county  of  Kent,  and  havi^^^^^ 
funds  from  the  county  rate,  was  bound  to  pay  to 
plaintiff,  being  a  Metropolitan  Police  constaUe, 
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V. 


So,  where 
the  magistrate 
who  issues 

a  FoiioemagU-  8^°^  Ordered  to  be  paid  out  of  the  county  rate  for 

a'wSt^^aan  Charges  incurred  by  the  plaintiff  in  conyeying  p 

Police  Court,  goners  to  the  county  gaol  (such  prisoners  having 

10  G,  4,  c.  44.,  means  of  defraying  the  same)  under  the 

C.71. 

So,  where 
the  magistrate 
who  makes 
the  order  on 
the  treasurer  ia 
auch  a  Police 
magiatrate. 

So,  where 
there  is  no  ex- 


stated  in  the  several  counts  of  the  declaration;  thatr: 
to  say: 

I.  By  virtue  of  an  order  for  payment,  made 
the  county  and    Metropolitan  Police  district,  by 
justice  of  the  county  of  Kenty  not  being  a  MetropoKi 
,.     .       Police  mamstrate : 

press  direction  ^ 

of  the  warrant.    (Couut  1.)  Where  the  prisoner  was  charged  in  a  parioi^ 

SO|  where 

wholly  within  the  county  and  the  Metropolitan  Police 
district,  before  a  justice  of  the  county,  not  being  i 
Metropolitan  Police  Magistrate,  with  felony  com- 
mitted in  a  parish  wholly  within  the  county  and 
district,  and  was  committed  to  the  gaol  for  trial  by 
such  justice  by  a  warrant  directed  to  the  constable  of 
that  parish  and  the  keeper  of  the  gaol,  and  delivered 
to  the  plaintiff. 
demeanou™bIit  (Couut  2.)  Where  the  charge  was  of  misdemeanoor ; 

the  prisoner  is 
afterwards 


the  committal 
is  for  a  refusal 
to  enter  into  re- 
cognisances to 
appear  at  ses- 
sionsi  and  to 
keep  the  peace 
in  the  mean- 
time. 

So,  where 
the  committal 
is  for  further 
examination, 
on  a  charge  of 


but  the  circumstances  were  otherwise  the  same  as  in 

summarily  con-         ^j^    ^^^  |^ 

▼icted  of  mis- 
demeanour. 

But,  where  a  prisoner  is  remanded  for  reexamination,  and  the  keeper  of  the  gaol  delivers 
ftuch  prisoner  to  a  constable  to  be  conveyed  before  the  magistrates,  the  conatable  b  not 
entitled  to  be  remunerated  from  the  county  rate  for  the  expence  of  such  conTeyaoce. 

Though  he  would  be  so  entitled  if  he  conveyed  him  before  the  magistrate  by  order  of 
the  magistrate. 
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Count  3.)  Where  the  prisoner  was  in  the  county  and  QueetCt  Bench. 
difitrict  convicted  before  two  justices  of  the  county,      ^        '•* 
not  being  Metropolitan  Police  magistrates,   of  an      L«^«wck 
ofiTence  committed  in  the  county  and  district,  and      Mxrcbb. 
aidjudged  to  pay  money,  or  in  default  thereof  to  be 
imprisoned ;  and  was,  in  default  of  payment,  com- 
i3Ciitted  in  the  county  and  district,  by  warrant  of  a 
j-ostice  of  the  coimty  not  being  a  Metropolitan  Police 
93aagistrate ;   but  the  circumstances  were  otherwbe 
same  as  those  in  the  first  count. 
>ant4.)  Where  the  charge  was  of  felony,  and  the 
XMiBoner  was  committed  for  reexamination,  and  the 
charges  in  question  were  incurred  in  conyeying  him  to 
Saol  under  that  committal,  and  the  prisoner  was 
^dterwards  committed  for  trial ;  but  the  circumstances 
^^nrere  otherwise  the  same  as  those  in  the  first  count. 
v^Count  5.)  Where  the  charge  was  of  misdemeanour ;  but 
the  drcumstances  were  otherwise  the  same  as  those 
in  the  fourth  count 
^Coont  6.^  Where  the  circumstances  were  the  same  as 
those  in  the  fourth  count,  except  that  the  prisoners 
were  afterwards  discharged. 
(Count  7.)  Where  the  circumstances  were  the  same  as 
those  in  the  fifth  count,  except  that  the  prisoner  was 
Beyer  committed  for  trial. 

IL  By  yirtue  of  an  order  for  payment  made  at  a 
Metropolitan  Police  court,  within  the  county,  by  a 
Metropolitan  Police  magistrate : 
(Count  8.)  Where  the  prisoners  were  charged,  at  a  Me* 
tropolitan  Police  court  within  the  county,  before  a 
Metropolitan  Police  magistrate,  with  a  felony  com- 
mitted within  the  county  and  district,  and  were 
committed  to  gaol  for  trial  by  such  justice,  by  a 
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warrant  directed  to  fdl  the  Metropolitan  Police  con- 
stables and  the  keeper  of  the  gaol,  and  delivered  to 
the  phuntiff. 

(Count  9.)  Where  the  prisoner  was,  at  a  Metropolitan 
Police  court  within  the  county,  brought  before  a 
Metropolitan  Police  magistrate  for  threatening,  within 
the  county  and  district,  a  breach  of  the  peace,  and 
was  adjudged  to  enter  into  recognizances,  and  after- 
wards was,  hj  the  said  magistrate  at  the  said  court, 
committed  by  a  warrant,  directed  to  the  keeper  of 
the  gaol,  to  appear  at  quarter  sesuons,  unless  b 
should  enter  into  the  recognizances,  and  the  warrant, 
was  delivered  to  the  plainti£ 

(Count  10.)  Where  the  prisonera  were,  at  a  Metropolii 
Police  court  within  the  county,  convicted  before 
Metropolitan  Police  magistrate,  of  an  offence 
mitted  in  the  county  and  district,  and  adjudged 
pay  money,  and,  in  default  thereof,  to  be  imprisoo. 
and  were,  in  default  of  payment,  afterwards 
mitted  by  the  said  magistrate  at  the  said  courts 
warrants  directed  to  all  the  Metropolitan  Police  coj 
stables  and  the  keeper  of  the  gaol,  and  delivered 

'  the  plaintiff. 

(Count  1 1.)  Where  the  charge  was  of  felony,  and  the 
prisoner,  by  warrant  directed  to  the  keeper  of  the 
gaol,  was  committed  for  reexamination,  and  the 
charges  in  question  were  Incurred  in  conveying  him 
to  gaol  under  that  committal,  and  the  prisoner  was 
afterwards  committed  for  trial ;  but  the  circumstances 
were  otherwise  the  same  as  those  in  the  eighth  count. 

(Count  12.)  Where  the  charge  was  of  misdemeanour, 
and  the  warrant  was  directed  to  all  the  Metropolitan 
Police  constables  and  the  keeper  of  the  gaol ;  but  the 
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circurxifltances  were  otherwise  the  same  as  those  in  the  Queen't  Bench, 

ele^venth  count  '-        '■* 

Coux&'t   13.)  Wh^e  the  circumstances  were  the  same  as      i*«v«mck 

those   in  the  eleventh  count,  except  that  the  warrant      Mibcib. 

was  directed  to  all  the  Metropolitan  Police  constables 

ax^d    -the  keeper  of  the  gaol,  and  the  prisoner,  who 

waa  remanded,  was  afterwards  discharged. 
(CouxK-t  14.)  Where  the  circumstances  were  the  same  as 

^ose  in  the  twelfth  count,  except  that  the  prisoners 

were  afterwards  discharged. 
(Count  15.)  Where  the  prisoner  was  charged,  at  a  Me- 
^^^politan  Police  court  within  the  county,  before  a 
Metropolitan  Police  magistrate,  with  a  felony  com- 
ii^tted  within  the  county  and  district,  and  was,  by 
Buoh  justice,  by  a  warrant  directed  to  all  the  Metro- 
politEui  Police  constables  and  the  keeper  of  the  gaol, 
^^d  deliyered  to  plaintiff,  committed  for  reexamin- 
^on,-  and  the  charges  in  question  were  incurred  in 
^Uveying  him  to  gaol  under  that  committal,  and 
u^e  prisoner  was  afterwards,  on  reexamination,  con- 
^<^ed  by  the  said  magistrate,  at  the  said  court,  of 
^**^wful  possession  of  property,  and  sentenced  to 
^^prisonment. 

■ 

(Omut  16.)  Where  the  circumstances  were  the  same  as 

^^^^^^^  in  the  fifteenth  count,  except  that  the  prisoner, 

^^  conviction,  was  sentenced  to  a  fine,  which  he  paid. 

HI*  The  plidntiff  will  further  contend  that  the  de- 

/b^odant  is  liable  to  pay  to  him  the  charges  incurred : 

/Count  17.)  Where  the  prisoner  was  charged,  at  a  Me- 

'  ttt^litan  Police  court  within  the  county,  before  a 

3letropolitan  Police  magistrate,  with  being  found  in 

possession  of  property  for  which  he  could  not  satis- 

fkctorily  account,  and  was  by  him  then  committed  to 
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gaol  for  reexamination  by  warrant  directed  to    Jl 
the  Metropolitan  Police  constables  and  the  keeper  d 
the  gaol,  and  delivered  to  the  plaintiff;  and  afte^ 
wards  the  prisoner  was  delivered  to  th^  plaintiff  t>7 
the  keeper  of  the  gaol,  to  be  conveyed^  and  was  oc^* 
vejed,  back  to  the  court  for  reexamination ;  and  '^^ 
charges  in  question  were  incurred  in  the  eonyeyi^S 
last  mentioned:  and  an  order  was  made  by  a  ftA^ 
tropolitan  Police  magistrate  for  the  payment  by  "ftbe 
defendant  to  the  pluntiff  of  such  chaigea, 


The  case  was  argued  in  Michaelmas  tenn(a)  13^2^ 
by  ChanneU  Seijt  for  the  defendant  and  T.  F.  JEOu 
for  the  plainti£  The  judgment  makes  it  unneoeaaaiy 
to  report  the  argument 

CWr.  oAwvarA 


oe 


Coleridge  J.  now  delivered  the  judgment  of 
Court. 

In  the  first  count  of  this  declaration,  a  magistrate 
the  county  of  Kent,  not  a  MetropoUtan  Police  m; 
trate,  is  stated  to  have  committed  a  man  in  that 
of  the  county  which  is  within  the  Metropolitan  PdB^^ 
district,  for  an  offence  alleged  to  have  been  comnutt^^^ 
within  that  part,  to  the  county  gaoL     The  wanan^""^ 
directed  to  the  constable  of  the  pansh,  is  delivered  \ir^ 
the  ma^trate  to  the  plaintiff,  a  Police  constable  i^ 
the  district,  and  is  by  him  executed.    Expenses  aie 
incurred;  and  the  prisoner  has  no  means  of  deficayii^ 
them.    These  are  ascertained  by  another  county  mag^ 

(a)  November  16 :   before  Lord  CampbeU  C.  J.,  CUSmr(fe^    Wtgkimm 
and  ErieJ^i  and  November  19,  before  Lord  CampbOl  C  J.,  Cckrii^ 

and  Erie  3s, 


I 
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s  after  aflcertalnmentj  makes  an  order  on  the  Q»0ra*«  ^mcA. 
.  the  county  treasurert  to  paj  them;  which      ^        '-^ 
aly  deUvered  to  him;  and  he  has  county     I'^v'wck 
his  hand,  out  of  which  they  might  be  paid,      Mbkcu. 
uses  to  do  00.    The  count  stating  these  facts 
id  to. 

be  taken  that,  if  the  offence  had  not  been 
>  have  been  committed  within  the  Metro* 
lice  district,  and  the  plaintiff  had  only  been 
constable^  he  would  have  been  clearly  en- 
khe  order  for  his  expenses;  and  that  that 
Id  have  issued  regularly  to  the  defendant  as 
treasurer  (a). 

astions,  therefore,  will  be: — First,  does  the 
3f  the  offence  having  been  committed  within 
t  make  the  order  invalid  ?  Second,  Does  the 
the  warrant,  bemg  directed  to  the  parish 
was  delivered  by  the  magistrate  to  the 
k  Police  constable,  and  executed  by  him, 
sffeet? 

he  first  question,  the  Metropolitan  Police 
•  4.  c.  44.,  does  not  deprive  the  magistrates 
dinary  criminal  jurisdiction  out  of  sessions 
Metropolitan  Police  district  The  act,  there- 
mmittal  to  the  county  gaol  was  one  which 
magistrate  had  authority  to  do.  So,  again, 
magistrate  was  competent  to  ascertain  and 
»yment  of  the  expenses  of  taking  the  prisoner 
this  was  not  seriously  contested  by  my 

!•  law  on  this  point  antecedently  to  stat.  10  G,4.  e,  44.  > 
antboritiet  were  referred  to  in  the  argument:  2  Hakf 
zh,  Abr,  Corone,  328. ;  stat.  4  J?.  8.  c.  10. ;  2  Eale^  P,  C, 
is*  1.  c.  la;  stat.  27  G.  2.  c  3.  j  iZ«r  ▼.  Pierce^  3  M.  ^  S, 

3  E   2 
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brother  Channell;  but  be  ai^ed  that  the  order  ^wsb 
made  on  a  wrong  officer  and  a  wrong  fund ;  for  ib^tf 
the  offence  having  been  committed  within  the  Heti^ 
politan  Police  district,  the  fund  properly  chaigea-l^l^ 
was  the  Metropolitan  Police  fund,  and  the  receiver  t^^ 
the  Metropolitan  Police  district  the  officer  on  whom  -^nc 
order  should  have  been  made  (a).   This  fund  and  ofli^^^' 
were  created  by  stat  10  G.  4>  c.  44.,  and  enlarged    ^J 
several  succeeding  statutes,  but  is  not  interfered  w"  mill 
by  Stat.  11  &  12  Vict.  c.  42.  s.  26.,  under  which  -tJb^ 
order  in  question  purports  to  have  been  made. 

By  stat.  10  6r.  4.  c.  44.  s.  10.,  the  receiver  b    s^u- 
thorised  to  defray  out  of  the  fund  **  the  salaries,  wagnee^ 
and  allowances  to  be  pud,'^  as  in  the  same  Act  after 
mentioned,  '^  to  the  persons  belonging  to  the  IPoIiee 
force  appointed  under  this  Act,  and  also "  '*  all  other 
charges  and  expenses  in'  carrying  this  Act  into  ex- 
ecution.^'   The  salaries,  wages,  and  allowances  he^^ 
provide^  for  are  enumerated  in  sect    12,  and  cs^ 
tainly  do  not  include  a  case  such  as  that  now  beiiiF^^ 
us.     And  it  should  seem  that  the  only  functionui^^ 
from  whom  the  receiver  is  to  have  orders  or  directio^^^ 
for  payment  of  money  are  the  Police  magistnitesi  ^^ 
a  principal  Secretary  of  State.     And,  reading  the  10  ^^^ 
section  with  the  light  thrown  on  it  by  the  12th, 
think  the  present  case  does  not  fall  within  the  genei 
words  of  a  charge  or  expense  in  carrying  the  Act  wr-^ 
execution.     We  certainly  see  nothing  which  empowe^ 
an  ordinary  justice  of  the  peace  to  make  any  order, 
on  the  receiver.     The  Police  fund,  as  mentioned  abovej 
has,  under  several  statutes  referred  to  in  the  argument, 

(a)  On  this  point,  refeicnce  was  made  to  JlVoy-  ▼.    Ckt^mumt  tot^ 
p.  742. 
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been  ihcreaaed'  by  grants  from  the  consolidated  ftind;   thteen't  Bweh. 
but  these  statutes  make  no  difference  in  regard  to  the      ^         '-^ 
matters :  now  linder  consideration.     It  is  not  shewn.       X-^v^wck 

'  .V. 

therefore^.that  the  order  is  bad  in  respect  of  the  fund      Mi*ck». 
on    -which  it  is  mad^  by  pointing  out  any  other' on 
"vrliiGh  it  coiild  properly  have  been  made. 

^hen^  can  the  order' be  objected  to  on  the  ground 
tha^  the  warrant  was  badly  delivered  to  the  plaintiff, 
being'  directed  to  the  parish  constable.      We   think 
certainly  not.     By  stat.  2  &  3  Vict  c.  47.  s.  II.  the 
Gommissionera  of  Policer  are  to  take  care  that  a  suf- 
ficient number  of  Police  constables  shall  be  in  attend- 
ranceupon  every  magistrate  sitting  at  any  Police  court 
witbin  the  limits  of  the  Metropolitan  Police  district, 
■aad  at  every  other  criminal  court  holden  within  the 
^strict)  for  the  purpose  of  executing  such  summonses 
Mid  warrants  as  may  be  directed  to  them.     The  Police 
^xmstables,  therefore,   are  to  attend,  not  merely  on 
'Polioe  magistrates  nor  at  Police  courts,  but  on  every 
^ft^strate  and'  at    every  criminal  court  within  the 
^istiict    And,  as  they  are  to  attend  for  the  purpose 
^  executing  summonses  and  warrants,  it  seems  clearly 
^  follow,  that  they  are  to  attend  where  persons  under 
^^'^^ige  of  felony  may  be  summoned  to  attend,  or  com- 
'•itted  imdcr  warrant  to  prison.     But  this  is  made 
T^ectly  clear  by  the  12th  section,  which  enacts  that 

^■^Qiieeforward  all  summonses  and  warrants  to  be  issued 

• 

™  any  criminal  proceeding  within  the  Metropolitan 
¥dice  district,  or  by  any  magistrate  within  the  said 
diBlricty  shall  be  served  and  executed  by  a  Police  con- 
llbiUe,  and  by  none  other. :  Unless,  therefore,  this  war- 
lant  could  be  lawfully  executed  by  a  Police  constable, 
it  oonld  not  be  executed  at  all.      Looking  at  the 

3  E  3 
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Volume  XIV.   language  of  the  11th  and  two  following  sectionfl^    St 
[IHM.J      jjj^y  j^  ^^^  -^  would  have  been  more  correct  to  diroot 

Lkvxmck      the  warrant,  not  to  the  pariah  constable,  but  to  all  tl^® 
MxACBR.      Police  constables.    Still,  however  directed,  it  ooiml^ 
only  be  served  and  executed  by  a  Police  conatablei 
warrant,  directed  aa  this,  could  at  common  law  give 
parish  constable  no  authority  beyond  his  own  pans* 
for,  being  directed  to  him  not  by  name,  but  only  in 
character  of  officer,  ita  virtue  was  not  measured  by 
authority  of  the  magistrate  granting  it,  but  by  that,    of 
the  officer  receiving  it ;  Rex  v*  Wdr  (a).    Hie  statvzKtc 
6  O.  4.  c.  18.  ^  6.,  however,  passed  in  the  year  a^sxl 
after  this  dedsion,  and  probably  in  consequence  oT    i^ 
altered  the  law,  and  made  the  authority  of  the  magw- 
trate  the  measure  of  that  of  the  officer  to  whom  tbe 
warrant  is  directed  merely  as  such,  and  not  by  name. 
Even  in  a  case  in  which  the  validity  of  the  wanant 
should  come  immediately  in  question,  this  statute 
made  the  direction  of  it  less  important  than  it 
before :  and,  even  in  such  a  case,  it  might  perfaa|» 
held  that  the  magistrate  delivering  the  warrant  hinue^V 
to  the  plaintiff,  directed  to  the  parish  constable^ 
merely  as  such  could  not  execute  it,  must  be  taken 
treat  the  plaintiff  as  the  parish  constable  pro  hfio  tk 
But  we  do  not  think  that  this  question  was  one  open 
the  defendant.    He  had  to  look  to  the  Older  on  Mxci^^ 
self,  on  the  face  of  which  there  was  no  irregularity.    ^^ 
would  be  very  inconvement  to  hold  that  a  ooon^^ 
treasurer,  receiving  an  order  of  this  sortjy  regubr  on  W 
face,  was  bound  to  enquire  into  the  regularity  of  all 
the    previous   proceedings :    was   the  prisons    duly 

(a;  iP.^  asss. 
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red  ?    has  the  ma^trate  duly  oscertuned  the  QiKtn'i  Bench. 

iea  ?  was  the  oBScer  conveying  the  lawful  con-  .   '-         '-' 

of  the  pariah  f     Unless  he  vaa  bound  to  see  to 

EUid  Buoh  matters,  in  order  to  make  his  payment 

the  order  a  good  discHai^  to  himself,  it  seems 

sly  more  proper  to  hold  that  he  is  not  at  liberty 

SB  any  question  upon  them.     The  I3th  section  of 

&  3  l^cC  c.  47.  suggests  an  observation  confirm- 

of  this.    That  section  provides  that,  where  a 

it  is  directed  or  delivered  to  a  police  constable, 

it  be  necessary  to  execute  it  ntthoat  delay,  he  is 

ver  it  to  his  superior  officer,  who  shall  appoint  by 

jment  one  or  more  constables  to  execute  it.    It 

ODuld  be  no  part  of  the  duty  of  the  treasurer  to 

BQ  order  was  brought  for  payment  to  ascerttun 

sr  the  warrant  had  been  delivered  to  the  party 

ting  it ;  and,  if  so,  to  enquire  why  he,  and  not 

Dthw  appinntee  of  the  superior  officer,  had  ex- 


ras  answered  indeed,  to  ttus  line  of  argument, 
lie  11th,  12th  and  13th  sections  of  stat.  2^3 
'.  47.  must  be  understood  as  referring  solely  to 
magistrates  acting  anywhere  within  the  Metro- 
.  police  district :  and,  therefore,  that  the  plaintiiF 
be  considered  as  having  been  entirely  without 
i^;  and  that  the  magistrate  was  under  a  mis- 
ud  did  what  he  was  not  authorised  in  doing, 
le  delivered  the  warrant  to  him.  But  there  are 
'ery  strong  reasons  agtunst  admitting  this  limita- 
1  the  plain  meaiung  of  the  language  used, 
the  first  place,  it  is  most  important  that  on  a 
;  of  this  sort  the  language  of  the  le^skture 
receive  the  interpretation  which  pUin  common 
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Foiunu  XIV.   sense  would  put  on  it ;  for,  if  the  warrant  be  de&?< 
[1853.J      ^  ^^^  j^  whom  it  is  unlawful  to  execute  it,  and 
Lbtbuck     be  resistance,  and  death  occurs,  the  gravest 
MsEcift.      in  the  law  would  arise:    and  let  it  be  observed 
there  is  nothing  so  likely  to  occasion  reustaQoe 
doubts  entertained  in  regard  to  the  authority  of 
party  holding  the  warrant 

If,  secondly,  a  magistrate  in  a  case  like  the  p 
in  order  to  avoid  questions,  should   adopt  the 
course,  and  in  all  cases  direct  and  deliver  the  wan^^L:x3t 
to  all  Police  constables,  and  to  a  Police  constable      l>^ 
name,  then,  according  to  our  clear  opinion  as  to    "ftJie 
Police  fund,  and  the  argument  of  the  defendant  aa    -to 
the  county  rate  fund,  such  constable  can  receive   xio 
indemnity  for  his  expenses;   for,  if  he  cannot  hmrw^ 
recourse  to  either  of  these  two  funds,  there  bdng  xmo 
suggestion  of  any  third  fund,  he  must  remain  unpaid 
But  this  is  clearly  against  the  policy  of  the  law, 
manifested,  not  merely  by  stat.  11  ^  12  Vict,  c  4 
but  by  other  former  statutes.    And  we  may  add  tlip* 
it  is  equally  clearly  against  the  policy  of  good  go? 
ment,  which  points  out  that  the  public  agents  in 
administration  of  criminal  justice  should  be  reaaaod 
remunerated  and  indemnified  by  the  public;  at 
events  when  they  cannot  be  so  from  the  goods  of 
offender. 

We  are,  therefore,  of  opinion  that  the  plaintiff 
entitled  to  our  judgment  on  the  first  count. 

And,  with  a  view  to  the  following  counts,  it  may  be 
convenient  to  state  that  the  short  grounds  of  our 
opinion  are,  that  this  case  falls  within  the  general  en- 
actments of  Stat.  II  Sf  12  Vict  c.  42. ;  that  the  Metro- 
politan Police  Acts  do  not  interfere  with  these,  except 
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itk    limiting  the  deecription  of  officer  to  whom  warrants  Queen't  Bentx 

iho-uld  be  delivered  within  the  Metropolitan  police  dis-  ^        '•* 

trict ;  and  that  this  warrant,  though  directed  to  the  Levk»ick 

psuriflh  constable,  was  for  the  present  purpose  well  de-  ^Ibiicxb. 
U^exed  to  the  plaintiff:  or  that,  at  all  events,  the  order 
for     his  remuneration  was  a  valid  order  on  the  de- 


'rom  these  grounds  it  will  follow  that  the  plaintiff 
18  s^ko  entitled  to  our  judgment  on  the  second  count,  in 
li^liich  the  only  difference  is  that  the  offence  charged 
was  a  misdemeanour :  and  this  is  unimportant ;  for  the 
joBtice  was  equally  authorised  to  commit  in  this  case  as 
in  felony ;  and  it  is  upon  the  committal  and  the  execu- 
tion of  the  warrant  that  the  right  to  the  order  for  the 
expenses  arises. 

The  third  count  states  a  case  of  commitment  on  a 

flummary  conviction,  where  the  adjudication  was  in  the 

^t   instance  for  a  pecuniary  penalty  and  costs,  with 

^Q    alternative  of  imprisonment  in  case  of  non-pay- 

meat ;  and  the  facts  stated  bring  it  within  stat  27  G.  2. 

^3.-1.  1.    Now  Stat.  11  &  12  Vict.  c.  43.,  with  re- 

Q^^ct  to  summary  convictions  and  orders,   makes  no 

pitiviBian  for  these  expenses,  though  it  is  full  upon  the 

'^^ect  of  costs  to  be  paid  to  the  opposing  party ;  and 

the   form  of  commitment  in  the  schedule  (O.  1.)  (a), 

*wbicli  is  applicable  to  this,   assumes  an  adjudication 

^x^nding  to  these  expenses,  and  in  itself  extends  the 

impTiaonment  until  these,  as  well  as  the  penalty  and 

eoBts,  are  paid.    But  then  stat.  27  G»  2.  c.  3.  is  not 

repealed  by  this  statute:    and  this  statute  expressly 

diMts  (&)  the  order  to  be  made  '*  when  any  person,  not 

(a)  SUU.  11  &  18  Vkt.  Cii43.  «.33.  (6)  Sect.  1. 
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VoiufM  xir.    having  goods  or  money  within  the  comity  wbere  be 
^        '-'     taken,  sufficient  to  bear  the  charges  of  himself,  and 
LsfBEtoK      those  who  convey  him,  is  committed  to  gai(d  or 
^l»<'*^      house  of  correction^**  making  no  distinction  as  to 
offence  for  which  he  is  committed.     And  the 
by  the  same  section,  is  required  to  pay  the 
amount  as  soon  as  he  receives  the  warrant ;  ^  caid 
sum  so  paid  shall  be  allowed  in  his  aeeomnisJ^    It 
not  be  contended,  in  a  case  on  which  the  Mi 
Police  Acts  had  no  bearing,  that  the  treasorer  ooni^^B^d 
refflst  this  order:  and  we  see  no  grounds  for  holding 
they  do  here  apply,  any  more  than  in  the  two 
cases.     We  think,  therefore>  our  judgment  must 
for  the  pi witiff  on  this  as  well  as  on  the  two 
countiu 

The  fourth  count  of  the  declaration  diflbrs  firom  "KS^e 
first  in  this  respect  only,  that  it  states  a  case  in  wl^o^h 
the  magistrate  remanded  (a)  the  prisoner  under  a  duax^go 
of  felony,  to  be  brought  up  at  a  day  named^  Sat  fart^lm&r 
examination.  This  makes  no  difference  in  prinoiptle^ 
and  our  judgment  on  this  count  also  will  be  for  tb^ 
plaintiff. 

The  fifth  count  states  a  commitment  for  further  ^s:3bz> 
amination  of  one  ffilliam  Amos  for  uttering,  and  (»»^e^< 
George  Brown  for  having  on  his  person,  connterS^s^^ 
coin,  under  a  warrant  directed  only  to  the  keeper 
the  county  gaol,  but  delivered  to  the  pidntiff  ht  e 
ecution :  in  all  other  material  respects  it  is  the  same 
the  second  count ;  and  these  circumstances  in  whidi 
differs  raise  no  ground  for  a  difference  in  our  judgmoi*-' 
The  same  conclusion  we  come  to  on  the  sixth  coon.' 

(a)  In  the  argument,  reference  was  made  to  8  Hale,  PL  C  119^  IXF*^ 
DatnsY.  Capper,  10  B,  ^C.28.;   Tearb.  HU,  10  if.  4.  fol.  7A.pl.S. 
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lere  the  committal  was  for  farther  ezamixiation  on  a  Quten^t  Bench. 

fta^e  of  felony^  and  on  the  subsequent  enquliy  the  ^        *■* 

Isoners  were  discharged.    The  result  of  the  enquiry  LsntucK 

:x  of  course  have  no  effect  on  the  plaintiff's  right  to  MncxB. 


7he  same  remark  applies  to  the  seventh  county  which 

similar  to  the  fifth  count,  except  that  the  remanded 
Isoner  was  never  finally  committed  for  triaL 

31ius  far,  the  counts  all  state  commitments  by  county 
Bigistrates,  not  of  the  Metropolitan  Police,  sitting  with- 

the  Metropolitan  Police  district  but  not  in  a  Metro- 
^litan  Police  court,  the  warrants  directed  to  the  parish 
nstable,  but  delivered  to  the  plaintiff,  the  orders  on 
e  defendant  made  by  county  magistrates,  not  of  the 
etropolitan  Police.  We  are  now  to  consider  cases  in 
^ob  the  warrants  for  committal  were  made  by  Me- 
^X^olitan  Police  magistrates  sitting  in  Metropolitan 
^licse  courts  within  the  district,  directed  to  all  the 
^Uce  Constables,  and  delivered  to  the  plaintiff,  or 
sy*  delivered  to  him  without  any  direction  expressed 
*t:hdr  face,  and  the  orders  on  the  defendant  for 
^^3ient  also  made  by  Metropolitan  Police  magistrates : 
1-  nine  several  counts  are  framed  on  cases  of  com* 
^"^^ols,  respectively,  for  trial  on  charges  of  felony ;  for 
^^^jsing  to  enter  into  a  recognizance  with  sureties  to 
^^ar  at  the  sessions  and  meantime  to  keep  the  peace 
be  of  good  behaviour ;  on  summary  convictions  for 
ults ;  for  further  examination  on  a  charge  of  felony, 
^Xjowed  by  a  commitment  for  trial;  for  further  ex- 
^^Snation  on  a  charge  of  misdemeanor  followed  also  by 

c^onmiitment  for  trial;  for  further  examination  on  a 
*^arge  of  felony,  followed  by  a  discharge  on  such 
^Tther  exanunation;    for  further  examination  on  a 
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TirsS*'*  **^®  °^  misdemeanour,  foUowed  by  a  diacha^  5     fy 
^         '-^      further  examination  on  a  charge  of  felony,  followed    If 


LxvxaicK     n  summary  conviction  of  misdemeanour ;  andilastly,  ^or 
Mmkcmwi,      further  examination  on  a  charge  of  an  indictable  ncmJBf 
demeanour  followed  by  a  summary  conviction  of  one    ^J 
statute,  punishable  sunimarily,  and  adjudication  o^"   ^ 
fine,  paid  by  the  prisoner. 

We  have  specified  the  different  grounds  of  conunitfc^^Al, 
and  the  results,  because  it  must  be  presumed  that 
defendant  thought  these  matters  might  be  material: 
it  will  be  observed  that  they  are  either  the  same 
those  which  have  been  dealt  with  in  one  or  other  of  "Klie 
first  seven  counts,  or  the  differences  arise  after  the  Li^e 
of  the  plaintifi*,  if  any,  to  be  remunerated  has 
and  cannot,  therefore,  affect  it     We  have  noticed 
the  direction  of  the  warrants;  but  this  also  is 'a  poui 
which  we  have  already  considered  in  our  judgment;  on 
the  earlier  counts.     So  that  the  material  pcnnta  '  £hr 
consideration  in  respect  of  these  nine  counts  are:  tliat 
the  warrants  of  committal,  and  the  orders  for  paymezit^ 
were  made  by  Met]:opolitan  Police  magistrates,  eitlft^c 
sitting  in  Metropolitan  Police  courts,  or  at  least 
rectly  acting  as  such. 

Now,  under  stat.  10  G.  4,  c.  44.,  these  magistm 
are  appointed  justices  for  the  whole  county  as  well        ^"^. 
the  Police  district ;  they  are  to  discharge  the  duties 
Justice  of  the  peace,  some  at  least  of  them,  both  at 
Police  ofiice  and  in  all  parts  of  the  county  (a), 
argument,  therefore,  for  the  defendant  must  be  found< 
not  so  much  on  a  want  of  relation  between  these 
gistrates  and  himself,  or  a  want  of  power  in  them  gen< 
rally,   but  that  they  have  made  their  orders  on  tip- ^ 

(o)  See,  further,  stat  2  6c  3  Vict.  c.  71. 
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g  fund,  because  the  cases  out  of  which  the  charges  Queen*t  Bench. 
arose  within  the  Police  district,  and  came  before      *-        '•* 

in  the  PoKce  courts,  or  at  all  events  they  have      I^«^*ick 

them  on  a  fund  not  liable.  The  Police  magis-  Mbecib. 
»  if  acting  as  a  county  magistrate  out  of  the 
ct,  or  even  in  it  but  out  of  his  court,  certainly 
t,  by  virtue  of  his  general  authority  .as  a  county 
3trate,  make  the  same  orders  as  an  ordinary  county 
Btrate  might  make,  in  all  cases  within  the  excep* 
at  the  dose  of  the  Ist  section  of  stat^  10  6.  4. 
.  As  to  all  such  he  is  a  county  magistrate,  and 
thing  more:  he  has  all  general  powers  as  an 
ary  justice  of  the  peace;  and  he  has  fdso  special 
rs  as  a  Police  magistrate.     The  exception  referred 

in  these  words:  ^'for  the  preservation  of  the 
i,  the  prevention  of  crimes,  the  detection  and  com* 
Ji  of  offenders,  and  in  carrying  into  execution  the 
OSes  of  this  Act."  A  Police  magistrate,  therefore, 
act  out  of  sessions  in  matters  concerning  the  de-' 
m,  or  the  committal^  of  offenders,  and  in  carrying 
execution  the  purposes  of  the  Act.  We  think  this 
aage,  fairly  interpreted,  extends  to  warrants  and 
rs  such  as  we  are  now  dealing  with.  The  Police 
istrate  cannot  discharge  his  duty  as  such  without 
Qoitting  offenders  (under  which  term  persons 
ged  with  offences  must  in  reason  be  included)  to 
county  gaol:  the  committal  can  only  be  carried 
effect  by  an  agent ;  that  agent  must  be  a  Police 
table ;  the  Police  constable  must  be  indemnified  for 
expense  necessarily  incurred ;  he  cannot  be  expected' 
[efray  it  out  of  his  wages  or  ordinary  allowances ; 

such    indemnity  can    only  be  ascertained    and* 
rded  by  a  ma^trate.    We  think,  therefore,  that 
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the  Police  magistrate  has  necessarily  the  po?rer  to  mak- 
an  order  on  same  fund.    Then,  is  the  Metropoti' 
Police  fund  that  on  which  the  order  is  to  be  made 
To  answer  this,  we  must  refer  to  stat  10  (7. 4.  e. 
s.  12.    Now  the  only  power  which  the  Police 
trates  have  over  that  fund,  by  that  section*  ia  for 
extraordinary  expenses  which  shall  appear  to  have 
necessarily  incurred  in  apprehending  offienders  and 
ecuting  orders  of  PoUce  magistrates,  such 
being  first  examined  and  approved  by  one  of  the 
Justices.     Such  orders  as   we  are  now  oonsiderfi 
dearly  do  not  fall  within  the  first  branch  of  this 
tence :  nor  do  they  within  the  second ;  for  this,  like 


former,  only  extends  to  extraordinary  expenseM,  no^    ^ 
such  as  must  occur  in  almost  every  case  of  oommil:tiaJ; 
and,  if  it  had  been  intended  to  include  expenses  of 
veyance  under  ordinary  warrants   of  committal 
should  have  expected  to  find,  not  merely  the  wrnxi 
^'orders,"  but  '< warrants,"  made  use  o£    Lookiiig 
the  whole  section,  it  is  clear  to  our  minds  that  this 
of  it  was  intended  only  to  provide  for  those 
nary  occasions  which  from  time  to  time  arise  in  tbe 
charge  of  the  duties  of  the  Police  properly  so 
and  had  no  reference  to  the  daily  duties  of 
and  constable. 

We  are^  then,  brought  to  the  conduoon  that 
Police  magistrate  has  power  to  make  the  ocders 
question  on  some  fund,  but  not  on  the  Pdiee 
None  other  can  be  suggested  but  the  County 
and  the  general  words  of  stat  11  &  12  Vict  c 
taken  in  conjunction  with  those  of  stat  10  G.^c 
are  large  enough  to  indude  Police  as  wdl  as  coon 
magistrates. 
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"ViTe  lUnk^  therefore,  that  on  these  xune  counts  also  ^m<»»'«  Bench. 
ent  should  be  for  the  plaintiff.     And  this  condu-      ^        '■* 


^ 


works  no  injustioe.     The  parishes  in  a  county,      Lkvkmck^ 

li.£ch  are  included  within  the  Police  district,  contri-      9iMcn. 

as  well  to  the  county  rate  as  to  the  Police  rate: 

incurred  by  the  conveyance  of  their  offenders 

,  thereforoj  properly  be  borne  by  the  county  rate. 

Iffe  have  but  one  count  remaining  to  be  disposed  of; 

"which  it  is  stated  that,  the  phdntiff  having  under 

"^fanrant  conveyed  a  prisoner  to  the  county  gaol  on 

for  further  ezanunation,  and  the  keeper  of  the 

gsol  having  received  a  warrant  to  bring  the  prisoner  up 

t^gaia  for  examination,  the  plaintiff,  at  the  request  of 

the  gaoler^  received  her  from  him,  and  conveyed  her 

l>ofi>re  the  magistrate ;  and  the  order  on  which  he  seeks 

^  recover  is  for  the  expense  of  so  reconveying  her. 

^o  atatute  was  urged  which  authorised  any  such  order; 

ttor  Iiave  we  found  any.     By  sect.  21  of  stat.  11  & 

'^    Viet  e.  42.,  the  power  of  remand  is  given  to  the 

J^^^tioe,  for  not  exceeding  eight  dear  days,  to  the 

^^>3U2ion  gaol  or  House  of  Correction ;  or  for  not  ex- 

^^^^diog  three  dear  days  to  the  custody  of  the  constable 

^^**^«elf,  in  whose  custody  the  prisoner  previously  was. 

^^^   "die  latter  course  be  adopted,  the  justice  may  order 

^^^  constable  to  bring  the  prisoner  before  him ;  but  no 

^^X^xesB  provision  is  made  in  the  former  case  for  the 

.  ^"^^^^ging  the  prisoner  up  again.    The  statute,  however, 

CS^eral  terms,  provides  that  the  justice  of  the  peace 

^  order  such  accused  party  to  be  brought  before 

or  any  other  justice,  ''at  any  time  before  the  ex- 

^^^"ttion  of  the  time  for  which  such  accused    party 

*^^  be  so  remanded,"  and,  then,  that  **  the  gaoler  or 

^fOicer  in  whose  custody  he  shall  then  be  shall  duly  obey 
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such  order^    We  do  not  think  these  last  words  n 
sarily  put  the  officer  and  gaoler  on  the  same  footing, 
as  to  make  it  proper  for  the  magistrate  to  order 
gaoler  to  bring  up  the  prisoner :  and  the  practice  woi 
be  so  full  of  inconvenience  that  we  think  it  ou^t  n< 
to  be  adopted.     It  seems  to  us  that  the  words  of 
statute  would  be  fully  satisfied  if  we  hold  them  only 
make  it  the  duty  of  the  gaoler  to  give  up  the 
to  the  officer  who  should  bring  the  order  of  the 
trate  for  that  purpose :  and,  if  the  magistrate  made 
order  to  the  constable  to  bring  him  up  at  the  same 
that  he  orders  the  gaoler  to  deliver  him^  it  would 
be  putting  too  large  a  construction  on  the  words  of 
26th  section  if  the  constable^s  expenses  in  obeying 
order  should  be  certified  for  as  part  of  the  entire  e: 
penses  of  the  whole  committal.    But  this  coarse 
not  been  adopted  here ;  and  clearly  the  constable  is 
imder  the  gaoler's  authority  for  this  purpose ;  nor 
this  last  any  authority  to  make  any  such  order  as 
here  relied  on.     On  this  count  judgment  must  be  fc^:^^^ 
the  defendant. 

We  have,  as    requested,  gone  fully  into  all  th. 
various  points  which  this  case  embraced ;  and  our  jad{ 
ment  will  be  for  the  plaintiff  on  all  the  counts  but  tb 
kst ;  on  which  It  will  be  for  the  defendant. 

Judgment  accordingl)  ^"T^* 

The  first  count  of  the  declaration  (see  p.  759.,  antd)  charged : 
<'  For  that,  whereas   heretofore,  and  after  the  paating  of  a 
Act  of  Parliament  made**  &c.    (11  &   12   Fic/.  c.  4i»  "to 
the  performance  of  the  duties  of  justices  of  the  peace  out  of 
within  England  and  WaleB  with  respect  to  persons  charged  with  indictalK 
offences  '*),  '<  and  after  the  1st  day  of  October  a.  o.  184S,   to  wit 
the  7th  day  of   October  a.d.  1850,  before  Viscount  S^dney^  then  bcii»^ 
one  of  the  justices  of  our  Lady  the  Queen  assigned  to  keep  the  pestf<^ 
of  our  said  Lady  the  Queen  in  and  for  the  county  of  Xenif  and  Uf 


XVI.  VICTORIA.] 


779 


Lit  JE  RICK 

MXRCIE. 


mnd  determine  divers  felonies,  trespasses  and  misdemeanours  in  the    Queek't  Bench. 

county  committed,  one  Stephen  Malloy  was,  in  that  part  of  the  said  [1853.1 
^j  of  lieni  which  is  within  the  metropolitan  police  district,  charged, 
i«  oath  of  one  WilUam  Cheeseman,  of  Bexley  in  the  said  county,  for 
tile  said  Stephen  Malloy,  on  the  5th  daj  of  October  then  instant,  at 
»4jrtsh  of  St,  Mary  Cray  in  the  said  county,  one  waistcoat,  of  the 
»  of  St.,  of  the  goods  and  chattels  of  the  said  W,  Cheeteman,  felo- 
bij  did  steal,  take  and  carry  away ;  and  thereupon,  in  a  reasonable 

in  that  behalf,  afVerwards,  to  wit  on  the  said  7th  day  of  October  in 
'«ar  last  aforesaid,  the  said  Viscount  Sydney^  as  and  then  being  such 
7«  as  aforesaid,  did,  in  that  part  of  the  said  county  of  £eni  which  is 
in  the  said  metropolitan  police  district,  issue  his  warrant  under  his 

and  seal,  directed  to  the  constable  of  the  said  parish  of  St.  Mary 
r  in  the  said  county  (the  whole  of  which  same  parish,  at  the  time  of 
'iipposed  committing  of  the  same  supposed  offenr«,  and  from  thence 
I  and  at  the  time  of  tlie  issuing  of  the  said  warrant,  was  a  parish 
an  the  said  metropolitan  police  district),  and  to  the  keeper  of  the  com- 

gaol  at  Maiditone  in  the  said  county ;  and  thereby,  after  reciting 

the  said  Stephen  Malloy  was  so  charged  as  aforesaid,  commanded  the 

constable  to  take  the  said  Stephen  Malloy,  and  him  safely  to  convey 

■<  common  gaol  at  Maidttone  aforesaid,  and  there  to  deliver  him  to  the 

scr  thereof,  with  that  warrant;  and  thereby  also  the  said  Viscount 

ney,  as  and  then  being  such  justice  as  aforesaid,  commanded  the 

keeper  of  tlie  said  common  gaol  to  receive  the  said  Stephen  Malloy 

his,  the  said  keeper's,  custody  in  the  said  common  gaol,  and  there 
I J  keep  him  until  be  should  be  delivered  by  due  course  of  law :  and 
■•id  Viscount  Sydney,  as  and  then  being  such  justice  as  aforesaid, 
9  in  the  said  county  and  in  the  metropolitan  police  district,  delivered 
*id  warrant  to  the  plaintiflT,  to  be  executed  in  due  form  of  law,  he, 
^laintiflT,  then,  and  from  thence  until  and  at  the  time  when  he  deli- 
'  the  said  Stephen  Malloy  as  hereinafter  mentioned,  and  at  all  the 
bereafter  mentioned,  respectively,  being  one  of  the  police  force  for 
^Iropolitan  police  district,  to  wit  a  constable  of  tlie  metropolitan  police 
•  duly  appointed  under  and  according  to  the  provision  of  the  Act  of 
^Kkient  made  **  &c.  (10  G,  4.  c.  44.,  '*  for  improving  the  police  in  and 
^e  metropolis  **) ;  *<  by  virtue  of  which  said  warrant  the  plaintiff,  as 
Constable  as  aforesaid,  in  a  reasonable  time  afterwards,  to  wit  on  the 
■i^r  of  October  a.  d.  1850,  did,  in  the  said  county  of  Kent,  take  the 
^^phen  Malloy,  and  him  safely  convey  to  the  said  common  gaol  at 
**one  aforesaid  in  the  said  county,  and  there  deliver  the  said  Stephen 
*30,  together  with  the  said  warrant,  to  Joseph  Bone,  then  being  the 
>>*  of  the  said  common  gaol  at  Maidstone  aforesaid,  and  who  there- 
^  gave  to  the  plaintiff,  in  a  form  to  the  like  effect  as  the  form  referred 
^  the  said  first  mentioned  Act  by  the  letter  and  figure  following,  that 
i  say  T.  2.,  a  receipt  for  the  said  Stephen  Malloy,  setting  forth  the 

^OL.  XIV.   N.  S.  3   P 


780 


Q.B.   [HILARY  VACATION.] 


Levcrick 

T. 
MCRCXR. 


Volume  XI K    ttate  and  condition  in  which  the  Mid  Stephen  Malhy  wm  wlien  he  was 
[1853*3        delivered  into  the  custody  of  the  said  J.  Bone:  and  whereas  the  mi^r. 
Stephen  MaUoy  had  not,  at  any  time,  from  the  time  when  be  was  so  tsk< 
by  the  plaintilT  as  aforesaid  to  or  at  the  time  when  he  was  so  deli 
by  the  plaintiff  as  aforesaid,  or  at  any  other  time,  goods  or  money  wii 
the  said  county  of  Kent  sufficient  to  bear  the  diarges  of  himself,  the 
Stephen  Maltoy,  and  of  the  plaintiff  who  so  conveyed  him,  or  any 
thereof:  and  whereas,  by  reason  of  the  premises,  the  plaintiff  became 
was  entitled  to  his  costs  and  eipenses  for  so  conveying  the  said 
Malloy  to  the  said  gaol  as  aforesaid :  and  thereupon  afterwards,  to 
on  the  SOth  day  of  December  a.  d.  1850,  in  the  said  county  of  JTait, 
CltUdf  Esq.,  as  and  then  being  another  of  the  said  justices  of  the 
and  for  the  said  county  of  JTenl,  did  ascertain  the  sum  which  ought 
paid  to  the  plaintiff,  for  so  conveying  the  said  Stephen  Afmlloy  to  tb^ 
gaol,  to  be  the  sum  oT  XL  7f.  9d^  and  did  thereupon  then  in  the  m^^i 
county,  according  to  the  form  of  the  first  mentioned  Act  of  pariiaaaa-^f, 
make  an  order  upon  and  directed  to  the  defendant,  as  and  then  being 
treasurer  of  the  said  county  of  Kent,  tlie  said  order  being  in  a  form  to 
like  effect  as  the  form  referred  to  by  the  first  mentioned  Act  by  the 
letter  and  figure  T.  2. ;  and  by  which  said  order  the  said  Coki  CMtflls^" 
ordered  the  defendant,  as  such  treasurer  as  aforesaid,  to  pay  to  the  pl»i*>' 
tiff,  as  such  constable  as  aforesaid,  the  said  sum  of  IJL  7s.  9d,  acoiidi*^ 
to  the  form  of  the  statute  in  such  case  made  and  provided :  and,  slthoc*^ 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit  on  the 
and  year  last  aforesaid,  the  plaintifi^  produced  and  presented  the  nid 
to  the  defendant,  then  being  such  treasurer  as  aforeMid^  for 
and  although  the  defendant,  when  the  said  order  waa  so  produced 
presented  to  him  as  aforesaid,  had  in  his  bands,  as  such  treasorer,  vm 
cient  money  of  the  said  county,  arising  out  of  the  county  rate  of  the 
county,  wherewith  he  could  and  might  have  paid  to  th«  plaindff  the 
sum  of  IL  7s,  9d. :  yet  the  defendant,  disregarding  bia  doty  and 
statute  in  such  case  made  and  provided,  did  not,  nor  would,  at  any 
pay  the  said  sum  of  1/.  Is,  9dL,  or  any  part  thereof,  to  the  plaintiff, 
neglected  and  refused  so  to  do :  contrary  to  the  form  of  the  itatate  in 
case  made  and  provided. 


XIII.  VICTORIA.  781 

Qmeen*3  Bench, 

1850. 


Stroughill  against  Buck.  J^t'^sth, 

ENANT.     The  declaration  made  profert  of  an  By  indenture 

lenture,  of  29th  June  1848,  made  between  de-  tiff^ndTde*'"" 

,  of  the  first  part,  Riciiard  BatUy  of  the  second  ^^^X^J^"^^ 

id  plwntiff  of  the  third  part,  reciting,  inter  alia,  h*a  ^dvancS' 

for  2000/.  dated  31st  July  1846,  made  by  one  ""^^^^  ^  <^- 

•'on  the  security 

*  BaUeffy  for  securing  to  Batley  all  such  sums  as  he  o^  certain 

deeds,  and  that 

advance  as  manager  of  improvements  then  con-  defendant  was 
bed  <Hi  Oy/tf's  estate,  not  exceeding  lOOOJL;   a  those  deeds  to ' 
t  of  attorney,  dated  1st  Augu$t  1846,  and  a  judg-  f^^ " hadCn 
>f  the  Common  Fleas  entered  up  in  pursuance  pfaTn^^ should 
;  on  4th  AwfUBt  1846,  as  a  farther  security  to  °\**'«  ^"^«' 
:    reciting  also  articles  of  agreement   of    1st  ^"<^  ^^■^  ^^ 

fendant  should 

1846,  between  Ogle  of  the  first  part,  Batky  assign  the 

o^^oA  ahq  ill  ft 

second  part,  and  defendant  of  the  third  part,  interest  therein 

ich  articles  (after  stating  an  advance  by  the  securTty,  de^* 

int  to  Bailey  with  the  privity  of  Ogle,  of  100/.  Jn^eTti^m  to 

purpose  of  being  applied  to  the  improvements,  p*""**^*  "id 

contemplated  advance  from  time  to  time  by  the  ^^'^^  ^^  money 

so  advanced  to 

int  to  Batky  of  other  sums  for  the  same  pur-   o,  by  defend- 

ant  was  due 

a  the  security  of  an  assignment  of  the  bond  and  and  unsatisfied 

nt)  OgU  and  Batley  covenanted  not  to  do  any-  in  an  kction  on 

»  the  estates  without  the  defendant's  consent:  signing a\**" 

:  also   a  deed  of  1st  August   1846,   whereby  ^^^^^^^  that 

*  ^  ^  ^     the  money 

ssisraed    the    bond,    warrant    of    attorney   and  ^*«  "^^  <*"e  at 

^  ^  •'the  time  of 

nt  to  defendant  as  a  security  for  such  sums  as  making  the 
be  so  advanced  by  defendant  for  that  purpose ;      Held,  that 

the  recital, 
loaey  had  been  advanced,  was  to  be  taken  as  the  language  of  the  defendant  only, 
lot  estop  the  plaintilT  from  saying  that  it  had  not  been  advanced, 
a  recital  is  intended  to  be  an  agreement  of  both  parties  to  admit  a  fact,  it  estops 
let :  but  it  is  a  question  of  construction  whether  the  recital  is  lo  intended. 

3f  2 
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'  "  and  also  therein  "  (in  the  indenture  declared  ujk^ 

Strouohill  a  ^^^  thereby  further  reciting  that  the  defendant 

Buck.  since  the  date  of  the  said  indenture  of  assignment,  fi 


time  to  time  advanced,  for  the  purposes  therein  recit^^^^ 
various  sums  amounting  in   the  whole  to  2692L,  c%^:^^j 
which  were  still   owing  to   defendant,   with  inte^*^^^^ 
thereon,  upon  and  by  virtue  of  the  said  recited  secor^^^ 
and  that  defendant  was  interested  in  the  said  bor^c/ 
warrant  of  attorney  and  judgment  to  the  extent  ot  ^he 
said  amount":  and  further  reciting  that  plaintiff  ac}- 
vanced  to  Offle  200/.,  and  that  it  was  agreed,  on  tlie 
treaty  for  such  advance,  between  the  plaintiff,  the 
fendant   and   Offle,  that   defendant  should  on  reqat 
assign  to  plaintiff  all  defendant's  interest  as  aforesa^^ 
in  the  bond,  warrant  of  attorney  and  judgment,  as      ^ 
security  to  plaintiff  for  such  advance.     The  dedaratic^ 
then  stated  that  defendant,  by  the  indenture  d( 
upon,  assigned  to  plaintiff  the  bond,  warrant  of  attomi 
and  judgment,  and  all  interest,  power  of  suit  &c 
defendant  therein,  and  in  the  said  articles  of  agreem< 
and  assignment,  upon  trust  in  the  first  place,  out  of 
moneys  to  be  realised  thereby,  to  retain  for  plamti 
the  said   sum  of  200/.   with  interest,  and  then  u] 
trusts  for  the  benefit  of  defendant,  Batley  and  Ogt^* 
Covenants  by  defendant  with  plaintiff,  amongst  other 
things,  that  the  269/.  then  was  and  remained  due  and 
owing  and  unsatisfied  and  payable  upon  and  by  virtue 
of  the  therein-before  recited  securities  (a).      Breach, 
that  defendant  had  not  since  the  date  of  the  indenture 
of  assignment,  or  at  any  other  time,  advanced  for  the         \ 
purposes  therein  recited  the  sum  of  269/.,  or  any  part 

(a)  See  also  (he  statement  of  this  indenture  in  the  judgment,  pp. 
787,  8,  post. 


XIII.  VICTORIA.  783 

thereof;  nor  was  the  same^  or  any  part  thereof,  at  the  Queen's  Bench. 

time  of  making  the  covenant,  owing  to  defendant  upon  * 

those  securities ;  nor  was  defendant  then  or  ever  since     St»ouohill 

V. 

interested  in  the  said  bond,   warrant  of  attorney  or        ^"ck. 
judgment  to  that  amount,  or  any  part  thereof;  nor 
did   the  said  amount,   or  any,  remain,  at  the  time  of 
Ae   oovenant,  due  or  owing,  or  unsatisfied  or  payable 
hy  virtue  of  the  said  bond  &c. 

Plea  2  is  omitted ;  see  intrL     There  was  a  special 
demurrer  to  this  plea,  and  joinder  in  demurrer. 

I^Iea  4.  That  the  said  sum  of  269/.,  advanced  as  in 
tbe  deed  recited,  had  not  been  paid  or  satisfied  to  de- 
fendant, or  discharged  by  any  matter  subsequent  to  the 
dftte  of  the  indenture :  conclusion  to  the  country.  Spe- 
ci&l  demurrer,  assigning  as  cause  that  the  plea  did  not 
*^swer  the  breach.    Joinder. 

Ihe  demurrers  were  now  argued  (a). 

C?.  7.  White,  for  the  plaintifil     The  pleas  are  both 

■^^cl.       {Bovill,  for   the   defendant,  admitted   that  the 

^^coxid  plea  was  bad,  but  said  he  should  contend  that 

^eme  was  an  estoppel  apparent  on  the  face  of  the  de- 

^<*cMion,  precluding  the  plaintiff  from  setting  up  any 

^hiKi^^  inconsistent  with  the  truth  of  the  recital  in  the 

^^nture  declared  upon,  and  that  consequently  the 

'oa:K*-th  plea  answered  all  that  part  of  the  breach  on  which 

*"^      plaintiff  could  rely.)     If  the  recital  in  the  in- 

deK^^nre  were  the  plaintiff's  recital,  it  might  be  argued 

tb^"^  it  estopped  him :  but  it  is  the  language  of  the  de- 

{e<X.^ant«     Such  a  recital  amounts  to  a  covenant  by 

A^f^endant  to  plaintiff  that  the  money  had  been  advanced, 

-0^.  to  an  agreement  between  plaintiff  and  defendant 

i^t  it  should  be  considered  as  advanced :  consequently 

(a)  Before  FatU'sou,  Coleridge  and  Erie  Js. 

3  F    3 
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it  18  no  estoppel  on  the  plidntiff ;  JSdwards  t.  Brmen{c 
Young  v.  Raineock  (Jb). 

Bovtlly  contnL  Edwards  r.  Brown(a)  was  the 
bond ;  and  the  obligee  could  not  be  esU^yped  bj  the 
cital  in  the  obligor's  deed*     There  is  a  great 
in  this  respect  between  a  deed  poll  and  a  deed  ii 
"  The  deed  indented  is  the  deed  of  both  parties^ 
therefore  as  well  the  taker  as  the  giyer  is  oondiide^    ^  » 
Co.  Litt  363.  b.   The  parties  to  tins  indenture  musfc    ^ 
taken  to  have  satisfied  themselyes  at  the  time  that  tJne 
money  had  been  advanced  for  these  purposes^  and  Baa<c% 
their  bargain  on  the  mutual  understanding  that  ao^sfa 
was  the  fact.     The  recital  is  put  into  the  indenture  Sd 
order  that  the  defendant  may  not  be  called  upon 
any  future  time  to  prove,  not  only  that  the  numej 
advanced,  but  that  it  was  advanced  for  these  qieci^ 
purposes.      Such  a  recital    estops  both  parties. 
Young  v.  Raincock{b)  the  Court,  in  their  judgment, 
*^  It  seems  clear,  that,  where  it  can  be  collected 
the  deed,   that  the  parties  to  it  have  agreed  upon 
certain  admitted  state  of  facts  as  the  bods  on  w1 
they  contract,  the  statement  of  those  facts,  though 
in  the  way  of  recital,  shall  estop  the  parties  to  aver 
contrary."     [ErU  J.  I  have  no  doubt  that  s  remtal 
one  party  of  a  state  of  facts  on  the  faith  of  which  tb^^ 
other  party  was  induced  to  enter  into  the  contract  is  a^ 
estoppel  in  favour  of  the  party  who  entered  into  the 
contract  on  the  faith  of  them.     But  such  a  recital  does 
not  estop  in  favour  of  third  persons  who  did  not  con- 
tract on  the  faith  of  it ;  Carpenter  v.  Buller{c).   I  think 
there  is  a  distinction  kept  in  mind,   throughout  the 

(a)  sr,i  J.  {Exchequer)  423.  (ft)  7  Coin,  R  Sia  3Sa. 

(c)  8  Jf.  ^  rr.  209. 
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jodgment  on  this  point  in  Young  v.  Raincock  (a),  be-  Qiteen*s  Bench. 

tweexi   recitals  on  the  faith  of  which  the  other  party  ' 

contracts  and  other  recitals.     Is  there  any  case  in     s^^ouohili. 

wluoli  a  recital  by  one  party  of  a  fact  within  his  own        ^^^ck. 

knowledge,  on  the  £uth  of  which  the  other  party  con- 

tractedj  has  been  held  to  estop  the  latter  in  favour  of  the 

Jormerf]    The  present  case  does  not  require  so  much. 

Bnt»   if  such  an    authority  be  required.  Bowman  v. 

TiMjflor  (&)  seems  to  go  the  full  lengtL    There,  by  an 

ii^dentttre  containing  a  recital  that  Bovoman  had  made  an 

u^vention  and  obtained  letters  patent  therefore,  and  had 

enrdled  a  specification,  Taylor  agreed  yfiih  Boujman  to 

pay  Um  for  the  use  of  such  patent  right ;  and  it  was 

^Id  that  this  recital  of  BowmarC%  right  estopped  Tay^ 

lor  from  saying  that  Bowman  was  not  the  inventor,  or 

^I^<U  there  had  not  been  a  specification  enrolled.    The 

''^tal,  that  a  specification  had  been  enrolled,  was  as 

'iiiich  Bowman^B  recital  as  the  recital  that  the  money 

'^^^  been  advanced  in  the  present  indenture  is  the  de- 

feadwt'a.    [Erie  J.  Bouman  y.  Tayhr  (i)  may  be  eup- 

P^icted  on  a  different  principle,  though  I  do  not  say  that 

»^e  judgment  in  that  case  proceeded  upon  it.    When  I 

^^A  in  the  Common  Pleas,  there  was  a  case  before  us 

^^  ^in  assignment  of  a  patent-right,  where  we  had  to 

^^Qsider  the  question,  though  it  was  not  necessary  to 

^ide  any  thing  on  it   We  were  all,  I  think,  much  in- 

^'^^  to  say  that,  whilst  the  assignee  enjoyed,  or  might, 

^  ^Q  pleased,  enjoy,  de  facto,  the  thing  for  which  he 

h^  bargained,  there  was  an  estoppel  analogous  to  that 

oC  %  tenant  of  land ;  but  that,  if  the  patent  were  avoided, 

00  that  the  assignee  was  in  a  condition  analogous  to  that 

oi  a  tenant  after  eviction,  the  estoppel  would  cease  not- 

(0)  7  Com,  B.  Sia  (()  2A,^  E.  278. 

3  F  4 
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withstanding  the  recitals  in  the  indenture.]    Beckett  r 
Bradley  (a)  seems  an  authority  for  saying  that  a  ledi 
of  the  plaintiffs  title  in  an  indenture  estops  the  defi 
ant.     [^Erk  J.  That  also  was  a  case  analogous  to  a  d 
mise ;  and  the  defendant  had  the  thing  bargained  f< 
A  recital  in  an  indenture  may  be  the  language  of 
parties,  so  as  to  estop  both :  but  the  redtal  in  the 
instance  seems  the  language  of  the  defendant 
unless  you  can  shew  it  to  be  law,  that  a  redtal 
deed  indented  must  be  taken  to  be  the  language  pf 
parties.]     Young  v.  Raincock  (6)  seems  a  case  in  wk^i  ^^ 
the  recital  was  the  language  of  one  party  only,  if 
be  the  principle :  yet  the  Court  of  Common  Pleas  ai^ 
parently  thought  there  would  have  been  an  estoppel 
the  defendant  had  relied  upon  it     \Pattesan  J.  Hl 
cause  was  tried  before  me.     I  thought  that  the  reei 
was  the  defendant's  language,  and  that,  even  if  it 
been  pleaded,  there  was  no  estoppel  as  against  the  phu^'^^ 
tiff;  but,  as  there  was  a  distinct  issue   upon  it, 
question  was  open  for  the  jury,  even  supposing 
if  pleaded,  it  would  have  been  an  estoppel     As  tt^^^^^^^ 
recital  was  the  language  of  the  defendant,  I  thought     ^^ 
was  not  of  great  weight  as  evidence  agunst  the  phut^'^ 
tiff;  and  so  I  told  the  jury,  who  found  for  the  plainti^ 
The  Court  of  Common  Pleas  considered  this  right.] 


if 


White  was  heard  in  reply. 


Cur,  adv.  vult 


Patteson  J«,  on  a  later  day  in  the  vacation  {Fe* 
bruary  26th),  delivered  judgment* 

It  was  argued  for  the  defendant  that  either  the  4tl 


(a)  7  M.Jt  G.  994. 


(6)  7  ConuB.SlO. 
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plea  would  be  good,  or  the  declaration  bad,  if  the  plain-  Queen's  Bench. 

tiff  was  estopped  in  the  manner  alleged :  and  it  was  ' 

•dmitted  that,  if  there  waa  no  such  estoppel,  the  2nd  and     SxRooaniLL 
4tli  pleas  would  be  bad.  Bock. 

When  a  recital  is  intended  to  be  a  statement  which 
•^  the  parties  to  the  deed  have  mirtually  agreed  to 
^nut  as  true,  it  is  an  estoppel  upon  alL  But,  when  it 
^  Uitended  to  be  the  statement  of  one  party  only,  the 
^^toppel  is  confined  to  that  party,  and  the  intention  is 
^  be  gathered  from  construing  the  instrument.  All 
the  cases  were  brought  forward  and  considered  in  Young 
V.  Jtaincock  (a) ;  and  we  have  no  doubt  that  the  result 
of  tiiem  is  as  above  stated. 

Ihe  deed  declared  on,  dated  June  1848,  is  stated 
ta     recite    several    instruments,    viz. :    a  bond  given 
J^iy  31st,  1816,  by  Offle  to  Bailey^  to  secure  advances 
made  and  to  be  made  by  Batley  on   Ogles  account 
for    the    purpose    of   improving    his    estates,    and    a 
warrant  of  attorney  dated  August  Ist,  1846,  for  the 
>^<n6  purpose,  on  which  judgment  was  entered  on  the 
^th  August  1846:  and  an  agreement  of  the  date  of 
"^6  Ist  Augttst  1846,  between   Ogle,  Batley  and  the 
defendant,  for  advances  contemplated  to  be  made  by  the 
defexidant  to  Batley  for  the  same  purpose,  and  to  be 
VPHed  by  Batley  as  an  advance  under  the  said  bond, 
and    for  not  doing  anything  in  respect  to  the  estate 
w^tihont  the  defendant's  consent :  and  a  deed  of  assign- 
lOf^X  of  the  same  date  by  Batley  to  the  defendant  of 
tb^  bond  and  warrant    of  attorney,  in  which   deed 
J^niky  covenanted  to  repay  to  the  defendant  the  ad- 
visees that  he  might  make :  also  the  facts,  that  the 
defendant,  after  the  above  mentioned  assignment,  ad* 

(a)  7Cof»i.^.310. 
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vanced  269/.  for  the  same  purpose  (this  being  the 
cital  in  question),  and  that  this  sum  was  still  a 
upon  the  said  security :  and  that  the  defendant  was 
terested  in  the  said  bond,  warrant  of  attorney 
judgment  to  that  amount :  that  the  plaintiff,  on  2 
November  1846;  advanced  to  Ogle  200/. ;  and  th 
on  the  treaty  for  this  advance,  the  defendant  agreed 
assign  his  interest  as  aforesaid  in  the  bond,  warranfc:^ 
attorney  and  judgment  to  the  plaintiff  to  secure 
advance :  and  that,  by  memorandum  dated  20th  iVin?, 
ber  1846,  he  had  agreed  to  execute  an  assignment  w  W  ^a 
called  on.  The  deed  is  then  stated  to  witness  that  ti^^lte 
defendant  did  thereby  assign  to  the  plaintiff  the  bo£^».4 
warrant  of  attorney  and  judgment,  and  the  full  ben^  ^^ 
of  them^  and  of  the  assignment  of  them  to  the  defeov^  ^ 
ant,  and  did  covenant  that  the  defendant  had  neitli^s*^ 
done  nor  omitted  any  act  by  which  the  said  securitS--^ 
or  any  estate  or  interest  therein  should  or  might  be 
any  manner  affected,  otherwise  than  as  appealed  by 
instrument  in  question,  and  that  269^  remained  d 
upon  the  securities  to  the  defendant. 

In  an  action  for  a  breach  of  this  covenant,  all^^=^ 
that  the  defendant  had  not  made  any  advance^  and  tlp-^^ 
no  part  of  the  269/.  was  due  to  the  defendant  at  tS'^ 
time  of  the  making  of  the  indenture  on  which  the  acti€>^ 
is  brought,  nor  was  defendant  interested  in  the  hoJkdf 
warrant  of  attorney  and  judgment,  the  defendant  raises 
the  question,  whether  the   plaintiff  is   estopped  from 
denying  that  the  defendant  had  made  any  advances. 
This  we  decide  in  the  negative ;  for,  as  this  fact  was 
material  for  the  validity  to  the  plaintiff  of  the  securities 
on  which  he  advanced  his  money,  and  as  he  took  the 
covenant  of  the  defendant  to  secure  to  him  the  truth 
of  this  fact,    we   think  the   true   construction  to   be 
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that;  the  recital  in  question  was  intended  to  be  the  state-  <1«w»'j  Benc/t. 

1850. 
xient  of  the  covenantor  only.    Our  judgment  is  there-  1__ 


for  the  plaintiff. 


Strouqhill 

V. 


Judgment  for  plaintiff(a>        ^""• 


(a)  Reported  by  C.  Blackburn,  Esq. 


The  Queen  against  Stagey.  J^*;!^;^-  uu.. 

tARRY,  in  last  Easter  term^  obtained  a  rule  nisi  to  On  appeal 
quash   the  following  order  of  Quarter  Sessions^  uficate  given 
birought  up  by  certiorari :  g"^*7  J^ 

*'  London.     At  the  General  Quarter  Session  of  the  ^-  L^Urary  &?* 
peace,*  &c.     **  Whereas  at  this  present  session  Edward  c»ety  from  rates, 

*-  tlie  Sessions 

I^ne,  of  No.  6.  Aldersgate  Street,  in  the  parish  of  St  quashed  the 

j^  .  .  ,  certificate  by  an 

S€>idlph  without  Aldgatey  in  the  city  of  London^  hath  order  reciting 

that  '*  Whereas 

presented  his  petition  and  appeal,  setting  forth  that  by  ^.,or*'&c.,<«in 
•  certain  certificate,  dated  the  27th  day  of  September  pi^^n"ed  his  ' 
1843,  under  the  hand  of  John  Tidd  Pratt,  Esquire,  the  ^l^f''^t";,g"P' 
Canister  at  Law  appointed  to  certify  the  rules  of  ^*"^  **?**  ^y 

«j^  ^  *  *^  ^  a  certain  cer- 

*riexidly  sodeties  m  England,  Wales  and  Berwick  upon  lificate"  he, 

rrt  ^  ^  "  as  a  parish- 

'^^'^ed(a),  did  certify  that  the  City  of  London  Literary  ioner  and  rate- 

j  ,  payer  of  the 

^^  Scientific  Institution  was  entitled  to  the  benefit  of  an  said  parish,"  in 
^  passed  ^  &c  (6  &  7  Vict,  c.  36.,  for  exempting  from  cicty  was 
tatea  land  and  buildings  occupied  by  Literary  and  ^"ed'himsdr 
Scientific  Societies) ;  "  by  which  said  certificate  the  T^fJ^^rd^;"^^ 
petitioner,  as  a  parishioner  and  ratepayer  of  the  said  amoved  by 

*  *  *    "^  certiorari,  and 

a  rule  obtained 
I0ffliaih  if»  on  affidarits  that  the  Sessions  had  decided  erroneously  on  a  preliminary  objection. 
Hcldy  that  it  was  not  competent  to  raise  such  a  question  in  this  form. 
Held,  also,  that  it  sufficiently  appeared  by  the  order  that  the  appellant  was  assessed  to 
|gtci  from  which  the  Society  was  exempted ;  and  that  the  order  was  good  on  the  face  of  it. 

(a)  Sic. 
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parish  of "  &c.,  **  in  which  parish  the  scud  Institutii 
called  "  &c.  ^^  is  situated,  conceived  himself  aggriey 
and  humbly  appealed  against  the  said  certificate  of 
said  J.  T.  Pratt:  Now»  upon  hearing  the  said  petitlT 
and  appeal  of  the  said  E.  Lane  against  the  odd  ce 


* 


cate,  in  the  presence  and  hearing  of  aU  parties  concen^^^ 
and  having  heard  what  could  be  allied  on  either 
by  the  said  parties,  their  counsel  and  witnesses,  in 
concerning  the  premises,  it  is  ordered  that  the 
certificate  of  the  said  «/*•  T.  P.  be  annulled ;  and 
same  is  hereby  annulled  accordingly :  and  that  the 
appeal  be  allowed  ;  and  the  same  is  hereby  allowed 
cordingly.** 

The  rule  was  obtained  on  affidavit,  shewing  that 
Sessions  allowed  the  appeal  on  a  preliminary  techm  ^^ 
objection,  without  entering  on  the  merits. 


:md 
id 
lie 
id 


he 


Lush  now  shewed  cause.     If  the  Sessions  came 
a  wrong  decision,  and  erroneously  refused  to  hear 
merits,  the  remedy  is  by  mandamus  to  hear  and  det 
mine;  not  by  a  certiorari.     (He  was  stopped  by 
Court.) 


to 


Parry,  contr^  The  order  of  Sessions  was  quasi 
in  Bex  v.  Ridgway{a).  [^Patieson  J.  There  the 
sions  quashed  the  conviction,  subject  to  the  opinS^-^ 
of  this  Court.  Here  you  seek  to  impeach  the  de^ 
cision  of  the  Sessions  on  affidavits.]  The  order  is 
bad  on  the  face  of  it.  The  appeal  is  given  by  stal. 
6  &  7  Vict,  c.  36.  s.  6.  to  any  person  **  assessed  to  any 
rate  from  which  any  Society  shall  be  exempted  by  this 
Act'!    It  does  not  appear  that  the  appellant  Lane  was 


(a)  5  B.i  Al(L  527. 


XIII.  VICTORIA.  791 

sH  a  person.     The  order  recites  that  he  appeals  '^  as  a  Queen*t  Bench, 

rishioner  and  ratepayer : "  but  a  recital  of  this  is  not  * 

>iigL   It  should  be  found  as  a  fact ;  Day  v.  King  (a).  The  Qubbv 
I    matters  necessary  to  give  jurisdiction  ought  to       Stackt. 
on  an  order ;  Lindsay  v.  Leigh  (b). 


ZLush  was  then  called  upon  to  answer  this  point. 
lo  rates  from  which  Societies  are  exempt  by  stat.  6 
7  VicL  c.  36.  s.  1.  are  all  rates.  Then,  if  it  appears 
i.t  Lane  is  a  ratepayer  at  all,  he  is  a  proper  appellant. 
u  not  the  practice,  in  orders  of  sessions  quashing  or 
Harming  orders  of  justices,  to  adjudicate  on  the  status 
the  appellant.  An  order  quashing  an  order  of  re- 
i>val  never  commences  by  an  adjudication  that  the 
pellants  were  churchwardens.  It  is  sufficient  that 
"^y  are  described  as  such,  so  that  the  respondent  may, 
>e  pleases,  deny  it. 

w  .^TTESOK  J.  The  order  of  Sessions  states  that 
cippellant,  ^^  as  a  parishioner  and  ratepayer  of  the 
'  parish  "  in  which  the  Institution  is  situated,  con- 
^^d  himself  afj^ieved.  That  is  the  statement  of  his 
^t;3on  and  appeal  to  the  Sessions.  Having  his  petition 
'Ore  them,  they  had  jurisdiction  to  entertain  the 
peal,  if  he  was  assessed  to  any  rate  in  the  parish ; 
^d  I  think  "  ratepayer "  is  nearly  equivalent  to 
^^essed  to  the  rates.  As  all  parties  were  before  the 
^^ons  on  such  a  petition,  if  he  was  in  fact  not 
usessed  the  respondents  might  have  shewn  it.  I 
tlunk  therefore  the  order  good  on  the  face  of  it.  The 
)bjection  that  the  Sessions  erroneously  decided  on  a 
ineliminary  objection  is  not  properly  brought  before  us. 

(a)  5  il  |r  E.  S59.  (h)  11  Q.  B.  455. 465. 
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Coleridge  J.  Enough  appears  on  the  order 
8he\7  that  the  Sessions  had  jurisdiction  to  make  ? 
and  that  is  the  only  question  we  can  now  oonsicH 
The  appeal  is,  by  stat  6  &  7  Vict.  c.  36.  «.  6.,  givenr: 
'^  any  person  or  persons  assessed  to  any  rate  Fk 
which  any  Society  shall  be  exempted  by  this  A^^ 
If  those  were  only  specific  rates,  it  might  be  necesota 
to  shew  that  the  appellant  was  assessed  to  those  sped 
rates ;  but  by  sect.  1  the  societies  are  exempted  fir: 
all  rates.  It  is  therefore  sufficient  if  the  appellant  yr 
assessed  to  any  rate  in  that  parish.  Now  the  orS< 
recites  his  petition  to  be  that  '^  as  a  parishioner  vc:- 
ratepayer"  he  was  aggrieved.  I  think,  giving  are^ 
sonable  intendment  to  words,  this  describes  him  as 
person  assessed  to  the  rates  in  that  parish. 


WiGHTMAN  J.  The  first  point  is  not  properly  brougl 
before  us.  On  the  other,  it  is  said  that  on  this  ordfl 
the  appellant  is  not  brought  within  the  description  i 
stat.  6  &  7  Vict.  c.  36.  «.  6.  of  those  to  whom  an  appes 
is  given,  and  that  he  might  be  a  complete  strange 
But  he  is  described  as  ^^  Edward  Lane  of  No.  6.  Alder 
gate  Street,  in  the  parish  of  St  Botolph  ;**  and  he 
stated  to  assert  in  his  petition  that  ^'  as  a  parishiom 
and  ratepayer  of  the  said  parish  "  he  is  aggrieved ;  an 
I  think,  giving  a  reasonable  construction  to  the  ordei 
we  must  understand  that  he  appeared  and  petitionei 
as  a  person  assessed  to  the  rates.  It  is  said  that  i 
should  be  shewn  on  the  order  that  he  was  a  ratepayei 
and  that  it  is  not  enough  to  shew  he  appeared  as  on< 
But  I  think  that  the  same  thing.  Both  parties  appeared 
and,  if  the  respondents  had  objected  that  the  appeUai 


XIIL  VICTORIA.  793 

was  not  a  ratepayer,  there  was  enough  on  the  petition  Q^tem*t  Bench. 

to  allow  them  to  make  that  objection ;  and  then  it  must  - 

have  been  adjudicated  upon.  ^*  ^"" 

Rule  discharged  (a).       Stacet. 

(a)  Reported  by  C,  Blackburn,  Esq. 


The  Queen  against  The  Inhabitants  of  East    ^^^ 

Akdslby. 


Feinruary  15th. 


(^N*  appeal  to  the  fFest  Riding  Quarter  Sessions,  by  A  pauper 

^— ^^  ,  lunatic  wa< 

the  guardians  of  the  poor  of  the  Wakefield  Union  wnt  by  a  jus- 

•^d  the  overseer  of  the  poor  of  the  township  of  Wakefield^  township  of  A. 

^S^nst  an  order  of  two  justices,  the  Sessions  quashed  JJ  ^  to"the 

*ho   order,  subject  to  the  opinion  of  this  Court  on  a  Z^^jJ^^' 

special  case.  the  justice 

made  an  order 

The  case  set  out  the  order  appealed  against     It  was  "p**"  ^^^  ^«^ 

^  ^  surer  of  the 

••Caressed  to  the  treasurer  of  the  guardians  of  the  guardians  of 

V^T'    ,  ,  «  *^«  Union  for 

^^'^  ^t^^efield  Umon  and  to  the  oyerseers  of  the  poor  of  payment  of 
^^^  township  of  East  Ardsleg,  and  to  the  overseers  of  Subsequently, 
we   poor  of  the  township  of  Wakefield^  all  in  the  West  2jJ,d"«t^that 
Rid ijiy  of  Yorkshire.     It  recited  that,  on  1st  May  1 848,  ^f* J^^^y^J'J 
^tice  was  given  to  Thomas  Ilague^  Esq^  a  justice  in  j^"«.not »«  ^* 
^d  for  the   West  Riding^  by  John  Allen,  relieving   ^..  also  in 

^^  ,  ,  ,         the  same  union 

officer  of  the  Wakefield  Poor  Law  Union,  within  which  of  jy, ;  and  the 
Umon  the  sud  township  of  East  Ardsleg  is,  that  Charles  by  an  order* 
Ifalstmy  a  person  then  chargeable  to  the  said  township  ]^Ve"fact^ 

ordered  the 
Treasurer  of 
fhe  Union,  on  behalf  of  such  parties  as  the  law  required,  to  pay  to  himself,  out  of  any 
0MNicya  thai  might  be  in  liia  liands,  the  expenses  already  incurred  on  behalf  of  A. :  and 
likewise  to  pay  the  future  expenses. 

Held  t  That  the  order  was  good  in  lubstance,  as  an  order  was  required,  under  the 
circumstSDoei,  to  justify  the  treasurer  in  paying  as  on  behalf  of  fK  And  that  the  form, 
nqtiiriag  bim  to  pay  to  himself,  as  abo^e,  was  correct. 


794 


Q.B.   HILARY  VACATION, 


Volume  XIV, 

1850, 

Tlie  QuzEW 

V. 

The  Inhabit- 
ants of 
East 
Aedslit. 


of  East  Ardsley^  was  then  deemed  to  be  insane ;  wh 
upon  the  said  justice  by  order  required  the  relievi 
officer  of  the  said  Union  to  bring  the  said  Char^ 
Nahon  before  him  or  some  other  justice  of  the 
of  the  said  West  Riding :  and  that  Charles  Nalson 
brought  in  pursuance  of  the  said  order  before  the 
justice ;  and  the  justice,  having  called  to  his  assistm^t^^,^ 
E.  fV.,  a  surgeon,  and  being  satisfied  upon  view  a.x3(/ 
personal  examination  of  the  said  Charles  Nalson,  tLmnd 
on  other  proof,  that  the  said  C  N.  was  a  person     «f 
unsound  mind,   and   the   said  E.  W.,   not  being  t:.le 
medical  officer  of  the   said  Union,  having  signed,     a 
certificate  according  to  the  fon;n  in  the  Schedule  (E^) 
No.  1.  annexed  to  stat.  8  &  9   Vict.  c.  126.,  that  fcle 
said  C.  N.  then  was  a  person  of  unsound  mindi    1^7 
an  order  under  his  hand,  according  to  the  form  m  tJ^^ 
same  schedule,  and  bearing  date  Ist  May  1848,  ^^' 
rected  the  said  C.  N.  to  be  received  into  the  prof>*^ 
lunatic  asylum  of  the  said  West  Riding,  within  whi^ 
Biding  the  said  township  of  East  Ardsley  is  situa'*^^* 
Further  recital,  that  the  said  C.  N.  was,  in  pursuar*^^^ 
of  the  said  last  mentioned  order,  sent  and  taken  fro^^ 
the  said  township  of  East  Ardsley  to  and  confined, 
the   said   asylum,   and   thence  continually  had 
kept  therein  at  the  charge  of  the  said   township 
Ea^t  Ardsley.     Further  recital,  that  the  said  C. 
was  for  the  purpose  of  bis  settlement  to  be  deero^^ 
to  be  residing  in  the  township  of  Ea^st  Ardsley;  an^ 
that  T.  H.y  the  justice  by  whom  the  said  C  N. 
sent  after  the  making  of  the  said  last  mentioned  oider^ 
made  an  order,  bearing  date  3d  May  1848,  upon  the 
Treasurer  of  the  guardians  of  the   Wahefield  Union, 
within  which  the  said  township  of  EaM  Ardsley,  from 
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lich  the  said  C  N,  was  sent  to  the  said  asylum,  is  Queen^t  BmcK 

iiate,  for  payment  to  the  Treasurer  for  the  time  being  '___ 

tbe  said  asylum  of  the  sum  of  2«.,  by  the  said  Justice     '^***  Qomk 

ireby  adjudged  to  be  reasonable  charges  of  the  lodg-    The  inhabit- 
ants of 

;  &C.  of  the  said  C.  i\^  in  such  asylum  from  the  time  of         East 
I  first  being  placed  there  to  the  making  of  the  said 
]er  for  payment,  and  also  for  payment  to  the  Treasurer 
'  the  time,  from  time  to  time  being,  of  the  said  asylum 

the  weekly  sum  of  7^.  6</.  for  the  then  future 
tging,  &c  of  the  said  C  N.  in  the  said  asylum,  so  long 
he  should  continue  there  pursuant  to  the  said  order 
that  behalf,  or  until  it  should  be  otherwise  ordered 
that  behalf,  according  to  law. 
The  order  then  proceeded :  ^^  And  whereas,  by  an 
ler  made  and  bearing  date  22d  May  1848,  under  the 
Qds  and  seals  of  us,  Joseph  Holdstoorth  and  Edward 
^Bo,  Esquires,  two  of  Her  Majesty's  justices  of  the 
H^"  &C.,  ''on  the  complaint  in  that  behalf  of  the 
^x^eers  of  the  poor  of  the  township  of  East  Ardsley^ 
v^o  the  said  last  mentioned  justices  did  ascertain  and 
ixdge*'  &c:  reciting  adjudication  that  the  settle- 
ot  o{  C*  N.  was  at  the  time  of  the  making  of  the 
1  first  mentioned  order,  and  still,  in  the  township  of 
^^Aefield  :  **  And  whereas  the  said  township  of  fFake^ 
cf  is  included  in  the  Wakefield  Union ;  and  whereas 
^  expenses  incurred  by  and  on  behalf  of  the  said 
VKiship  of  East  Ardsley  in  and  about  the  examination 

t.he  said  C.  iV.,  and  his  conveyance  "  &c;,  ''  amount 
the  sum  of  \L  \\s.  8J. ;  and  whereas  the  sum  of 
^  M.  Vk  week  is  and  during  all  the  time  aforesaid  hath 
^en  a  reasonable  charge  for  the  past  and  future 
>d^ng,  maintenance,"  &c.  ''  of  the  said  C  N.  in  the 
aid  asylum:  and  whereas  the  moneys  paid  pursuant 
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to  the  last  mentioned  order  in  this  behalf  by  the  T 
surer  to  the  said  Union  on  behalf  of  the  overseers  of"  tht 
poor  of  the  said  township  of  Ectat  Ardsley  to  the    aai/ 
Treasurer  of  the  said  asylum  for  the  lod^ng,  naaijD- 
tenance,"  &c.  **  of  the  said  C.  N.  in  the  said  asykun,  and 
incurred  within  twelve  calendar  months  next  firemamlj 
to  the  date  hereof,  amount  to  the  sum  of  IL  3$,  T^ 
including  the  stud  sum  of  2s.  i   and  whereas"  irO* 
the  order  then  recited  complaint  by  the  overseen    ^ 
East  Ardsley  to  the  said  justices,  and  that  the  o 
of  Wakefield  appeared  before  the  justices,  and,  bavi 
heard  the  complaint,  fi&iled  to  give  any  proof  to 
contrary :  and  it  proceeded :  **  Now  we,  the  said 
mentioned  justices,"  **  do  hereby  adjudge  that  all 
nngular  the  said  premises  are  true ;   and  do  thereop^^^ 
hereby  order  that  you  the  sidd  Treasurer  do  and 
on  behalf  of  such  parties  and  in  such  manner  as 
law  requires,  pay  to  yourself,  so  being  the 
of  the  guardians  of  the  poor  of  Wakefield  poor  L 
Union  in  the  sdd  West  Biding,  out  of  any  money 
may  be  in  or  come  into  your  hands  by  virtue  of  yovi 
office,  the  sum  of  12.  \\s»  8dl,  being  the  expenses     U7* 
curred  by  and  on  behalf  of  the  said  Wakefield  Uoioj 
about  the  examination  of  the  said  C.  N.  and  his  gob- 
veyance  to  the  asyliun  as  aforesaid,  and  also  the  sum  cf 
\h  3^.  7^.,  being  the  moneys  paid  as  aforesaid  hjjoa 
the  Treasurer  of  the  said   Wakefield  Union  for  the 
lodging,   maintenance,"  &c    *'  of  the  said   €•  If.  in* 
curred  as  aforesaid  within  twelve  calendar  months  next 
previously  to  the  date  hereof,  as  aforesaid,  on  behalf  of 
the  sdd  township  of  East  Ardsley.      And  we  "  &c^ 
''  to  the  intent  that  we  may  provide  for  the  future  rea« 
sonable  charges  for  the  lodging,  maintenance*"  &c  ''of 
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said  C.  N,,  do  hereby  order  and  direct  you  the  said  QneetCt  BmcH. 

»8iirer  of  the  Wakefield  Union,  out  of  any  money '___ 

ich  may  be  in  or  come  into  your  hands  by  virtue  of 
ir  offioe,  to  pay  to  the  Treasurer  for  the  time,  from 
e  to  time  being,  of  the  said  asylum  weekly  and  every 
sk  from  the  date  hereof  so  long  as  the  said  (7.  N. 
U. continue  in  the  sud  asylum  by  virtue  of  the  said 
er  in  that  behalf,  the  sum  of  7^.  M.  for  the  lodging, 
Qtenance,''  &c.  *'  of  the  said  C  N.  during  such  his 
tinuance  in  the  said  asylum,  or  until  it  shall  be 
srwise  ordered  in  this  behalf  according  to  law.  And 
your  paying  the  said  sum  of  money  and  charges 
'in  directed  to  be  paid,  this  shall  be  your  warrant, 
en"  &c,  22d  May,  1848. 

•  The  appellant  objected  at  the  trial  that  the  order 
^ed  against  was  bad  on  the  face  of  it,  so  far  as 
t:ed  to  the  said  sum  of  12,  11«.  8(2.,  inasmuch  as  it 
^ared  on  the  face  of  the  said  order  that  the  town- 
'  of  E<ut  Ardsley,  from  which  the  said  Charles 
Won  was  sent  to  the  lunatic  asylum,  and  the  town- 
^  of  Wakefield  wherein  his  settlement  was  adjudged 
^,  were  at  the  time  of  the  making  of  the  said  order 
b.  in  the  same  poor  law  Union,  and  there  was  a 
aifest  absurdity  in  the  said  order  requiring  the 
^asorer  of  the  Union  to  pay  to  himself.  The  Ses- 
08  allowed  this  objection,  subject  to  the  opinion  of  the 
iiurt  of  Queen's  Bench  in  that  behalf. 
2.  The  appellants  also  objected  that  the  order  was 
1  on  the  face  of  it,  so  far  as  it  related  to  the  weekly 
a  of  7«.  6d.  for  the  future  maintenance  &c.,  inasmuch 
it  appeared  from  the  said  order  that  there  was  still 
flisting,  at  the  time  of  the  making  thereof,  a  former 
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ireekly  sum  of  7^.  6d.  for  the  future  maintenance  &c. ;  Queen*t  nench. 

and  the  order  of  Sessions,  so  far  as  it  quashed  such  last ]_ 

mentioned  part  of  the  said  order  appealed  against,  was 
to  be  quashed. 

3.  If  the  Court  of  Queen's  Bench  should  be  of 
opijuon  that  the  objection  thirdly  above  mentioned  was 
*  vaXd  objection,  and  was  open  to  the  said  appellants, 
the  order  appealed  against  was  to  stand  quashed ; 
the  order  of  Sessions  to  be  confirmed. 
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\uhley  and  Pickerinffy  in  support  of  the  order  of 

^ns.     The  order  of  the  two  justices  was  made 

^^^'^liout  jurisdiction.     It  is  clear  that  no  order  can  be 

^^^^13.^  unless  authorised  by  statute.     The  justices  in 

^u^     present  case  supposed   themselyes  to  be  acting 

**^^^er  Stat  8  &  9  Vict.  c.  126.  s.  62.     That  section, 

'^^'Wrever,  is  confined  to  cases  in  which  the  parishes  or 

^^^^vnships  are  situated  in  different  unions.    \^  Coleridge  J. 

^^Ih)  were  to  adjudge  whether  the  pauper  was  settled 

^^     the  township  from  which  he  was  sent,  or  another 

▼xthin  the  same  union  ?     Some  one  must  have  power  to 

^  that.]    It  is  not  meant  to  dispute  that  the  justices 

^^  a  right  to  decide  on  the  settlement ;  but  when  they 

had  done  that  their  powers  were  over.     The  guardians 

were  then  to  regulate  their  accounts  for  themselves, 

as  in  Regina  y.  Winsford  (a).     Or,  if  an  order  was  to 

be  made,  it  should  have  been  on  fhe  ovei*seers  of  the 

township.      [Erie  J.     Can  that  be  done  when  the 

township  is  in  a  union  ?    I  believe  it  has  once  been  held 

that  an  order  made,  ex  majori  cautelfi,  on  the  Treasurer 

of  the  guardians,  and  also  on  the  overseers  of  the  parish. 


(a)  13  Q.fi.  873. 
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ToiumeXir.    was  not  void;  but  I  do  not  think  it  baa  ererhayi 
*        that  the  justices  have  an  option  to  make  the  ofder«ii 


The  QuuM  overseers  alone.]  Regina  v.  TyrwkUt{a)  is 
The  laiubiu  ^  ^  decision  that  the  justices  have  sach  an  opdnt  it 
^^_  all  events  thej  cannot,  under  stat  8  &  9  VicL  c  1S1& 
62.,  make  such  an  order  as  this.  By  sect  68,  As  «iff 
is  to  be  enforced  by  an  action  at  law.  Tbt  ihm 
that  the  legislature  never  contemplated  an  order  cotk 
treasurer  to  pay  himself,  which  is  an  abenrfify  m  Ai 
face  of  it. 

Hall,  contrd,  was  not  required  to  aigne* 


Patteson  J.    It  is  not  necessary  to  consider  wheAff 
the  justices  had  an  option  to  make  the  order  fa  At 
lunatic's  maintenance  on  the  overseers  <^  the  town^ 
from  which  he  was  sent ;  for,  however  that  may  be,  At 
order  which  was  made  on  the  Treasurer  of  the  gasi&ii 
of  the  union  was  good.     The  order  made  by  the  j«fo 
who  sent  the  lunatic  to  the  asylum,  in  effect,  oommuided 
the  Treasurer  to  pay  the  costs  of  the  lunatic's  mainte- 
nance and  to  debit  the  township  of  East  Ardiky  with 
the  payments ;  and  he  was  bound  to  continue  to  do  tf 
till  otherwise  directed  by  a  competent  authority.    I 
this  state  of  things,  the  order  appealed  against  was  mad 
by  the  two  justices  who  adjudged  that  the  lunatic  wi 
settled  in  the  towpship  of  Wakefield.      It  directs  tl 
Treasurer  to  exonerate  East  Ardsley  and  charge  Wok 
fields  and  to  do  so  by  paying  to  himself  the  mone^ 
that  means,  by  debiting  the  towndiip  in  his  acooiinl 
Something  was  required  to  authorise  the  Treasurer 

(a)  13  Q.  ^.292. 
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tiuB :  and  I  think,  if  this  order  was  not  necessary,  it  <^«^im'<  Bench, 
at  all  events  reasonable  and  justifiable.  L_ 


JBat  Mr.  Pashley  argues  that,  whether  it  was  justifi- 
iV>l€  or  not,  it  was  not  authorised  by  the  statute ;  and  he 
rolies  on  the  provision  which  makes  an  action  at  law 
(»io  remedy  for  enforcing  an  order,  as  proving  that  the 
order  cannot  be  made  where  the  same  person  is  both  to 
V^y  and  receive  the  money.  It  is  very  true  that  a  man 
<iftmiot  be  both  plaintiff  and  defendant  in  an  action  at 
'^W'  I  and  therefore,  if  the  order  is  to  relieve  the  one 
'^rittli  at  the  cost  of  another  within  the  same  union,  it 
aAi^Qt  be  enforced  by  action.  But  there  are  other 
^ttfc^dies  by  which,  if  the  Treasurer  refuses  to  credit  the 
purish  and  debit  the  other,  he  can  be  compelled  to 
The  mischief  is  the  same,  whether  the  parishes 
^thin  the  same  union  or  not ;  and  I  see  no  reason 
-"^y  we  should  not  construe  the  statute  in  the  same  way 
^  ^ther  case.  This  order  effects  the  object  of  the 
"^^tste,  which  I  think  could  not  be  effected  without 
'^^^  an  order.  I  am  therefore  of  opinion  that  the  Ses« 
*^0:k^9  were  wrong  in  quashing  it. 
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CSoLERiDGB  J.   It  is  utterly  impossible  to  construe  a 

^^t^te  worded  as  stat  8  &  9  Vict  e.  126.  b,  so  as  to 

give  a  meaning  to  every  word.     If  we  attempted  to  do 

80  we  should  make  the  act  insensible.    We  are  to 

construe  sect.  62,  not  literally,  but  so  as  to  give  it  a 

reasonable  meaning.    It  so  happens  that  in  the  present 

case  the  township  in  which  it  is  adjudged  that  the 

looatic  is  settled  and  that  from  which  he  was  sent  are 

within  the  same  union,  and  consequently  the  Treasurer 

upon  whom  the  order  for  payment  is  to  be  made  is  one 

mod  the  same  person  with  the  Treasurer  to  whom  the 
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'        office ;  and  it  is  argued  that  an  order  on  him  to 
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himself  is  an  absurdity.     But  the  office  is  one  ^fcliat 
represents    several    distinct  members  of   the  Ui^ioij^ 
namely^  the  diffisrent  townships  of  which  it  is  coxo- 
posed.     I  see  nothing  absurd  in  ordering  an  officctr   io 
his  character  of  representative  of  A.  to  debit  A.  with-  ^ 
sum  of  money,  and  in  his  character  of  representatife 
B.  to  credit  B.  with  the  same  sum :  and  that  is  w 
the  order  means.     It  is  true  that  the  remedy  by  actii 
does  not  apply  to  such  an  order;  but  there  are  01 
remedies.     I  think  it  no  argument  against  the  app 
cation  of  the  statute,   that  all  the  remedies  are  n^ 
applicable.      The  case  is   within  the  statute,  tho^ 
shorn  of  that  particular  remedy. 


\ 

^ 


Erle  J.     When  it  was  adjudged  that  the  lunaBr    — 
belonged  to  Wakefield  and  not  to  East  Ardsley,  it 
clear  that  East  Ardsley  had  a  right  to  be  indemnified  ^ 
past  payments,  and  exonerated  from  future  paymeri^^c: 
in  respect  of  the  lunatic ;  and  it  is  dear  that  that  w^^*    a 
to  be  at  the  cost  of  Wakefield.    The  law  gives  no  way   ^0 
relieve  East  Ardsley  and  fix  Wak^ld  that  I  know  (P^ 
except  by  an  order  such  as  this.     The  order,  therefore^:, 
was  required.     I  think  also  that  it  is  correct  in  point 
of  form.     It  directs  the  Treasurer  to  pay  himself;  and 
that  is  said  to  be  an  absurdity :  but  it  directs  him  to 
pay  himself  "  on  behalf  of  such  parties  and  in  such 
manner  as  the  law  requires."    If,  instead  of  keepbg 
accounts,  the  money  were  kept  in  specie  in  separate 
drawers,  lie  could  literally  comply  with  this  direction 
by  taking  so  moch  money  out  of  the  drawer  of  Wakt^ 
^Id  and  putting   it  into  that  of  East  Ardsley.     Ac- 
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counts  are  not  in  modern  times  kept  in  this  rude  way  ;  Qtuen't  jfencK 

but  the  treasurer  does  in  effect  precisely  the  same  thing  '___ 

hy  debiting  the  one  party  and  crediting  the  other  in  ^®  Qu««h 

kia   books.     The  order  must  be  construed  as  directing  Theinhabit- 

*='  ants  of 

Ae   treasurer  to  make  such  a  debit  and  credit5  and  is  ^ast 

.     ^  Ardsley. 

Order  of  Sessions  quashed  (a). 


(a)  Reported  by  C,  Biackbum,  Esq. 


The  Queen  against  Whitmarsh,  FeLiJi  mh. 

ANDAMUS  to  the  Registrar  of  Joint   Stock  a  Joint  stock 

gs^  •  Compftny  pro- 

OompanieS.  visionally 

Victoria  **  &c   "  To  Francis  Whitmarshy  Esquire,"  3*!*!^^  7  & 
**  Whereas4  on  the  part  of  John  Hooper  and  John  ^  ^'Z-  ^^o. 

'  *  ■*  cannot  assume 

^^ison^  We  haye  been  given  to  understand,  in  Our  Court  *  title  deno- 

minating  it  a 

Us,  that  they  are  the  promoters  of  a  certain  in*  corporation. 

.  ,  The  Court, 

^^^ded  Joint  Stock  Company,  for  the  purpose  of  the  mu-  therefore,  re- 
^"^^  assurance  of  shipping  and  cargoes  against  the  perils  jm.i  the  Re- 
^t  the  sea,  of  General  Marine  Assurance,  of  the  ad-  SaJustore!"" 
>incing  money  by  way  of  loan  on  shipping,  and  of  com-  ^^  *^p^^ 
Hussion  business  in  all  branches  connected  therewith,  of  the  name  of 

such  Company 

ci  the  usual  business  of  a  Ship,  Loan,  Annuity  and  En-  '^rom  Tke  sea, 

•  Fire,  Sec.  As- 

dowment  Society  of  Mutual  Insurance  against  loss  or  surance  Com- 

,  pont/,  to  The 

damage  to  property  by  fire,   and  the  busmess  of  a  sea,Fire,&c. 
Guarantee  Association  for  securing  the  fidelity  of  per-  porJiion, 
0cm8  in  situations  of  trust;    and  which  said  Company  ijon  on  depart 
is  a  company  within  the  provisions  of  an  Act  passed"  of  the  Registrar 

*      -^  ^  *  may  be  taken 

&c  (7  &  8  Vict.  c.  110.,  "  for  the  registration,  incor-  on  demurrer  to 

^  the  return. 
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Volume  XI y.   poratioD,  and  regulation  of  Joint  Stock  Compame^  **): 

'        "And  that  they,  as  such  promoters,  have  duly  nc^ade 

e  QuKBN     re^ufQg^  ^  ^Q  manner  directed  by  the  said  Act,  to  Hie 

WHiTHAftMf.    Qfficg  provided  for  the  registration  of   Joint   Stock 
Companies,  of  the  proposed  name  of  the  said  intended 
Company,  the  business  and  purpose  thereof,  and  the 
names  of  themselves  as  its  promoters^  together  with  tk^ 
respective  occupations  and  places  of  business  and  phtf^^ 
of  residence :  And  that  they  did  in  audi  returns  st^'^ 
the  name  of  the  said  intended  Company  to  be  The  8^^^ 
Fire^  Life  Assurance  Company:  And  that,  on  the  2^  '^^^ 
day  of  February  last,  they  received  from  you,  the 
Francis  Whitmarshf   in  pursuance  of  the  said  act, 
certificate  of  the  provisional  registration  of  the 
intended  Company  under  the  said  name.   And  whe 
on  the  part  of  the  said  J.  H.  and  J.  fF.,  We  have 
given  further  to  understand"  &c.  "that  they,  as  s 
promoters  as  aforesaid,  being  afterwards  desirous 
change  the  name  of  the  said  intended  Company 
T/ie  Sea,  Fire,  Life  Assurance  Campamf^  to  The 
Fire,  Life  Assurance  Corporation,  did,  on  the  27th 
of  April  last,  duly  make,  in  pursuance  and 
to  the  provisions  of  the  said  Act,  a  return  of  change 
the  name  of  the  said  intended  Company  so  provisiona»7^^r 
registered    as    aforesaid,    from    The   Sea,   Fire,    Z^^^^ 
Assurance  Company  to  2%e  Sea,  Fire,  Life  Assuram^'^^ 
Corporation,  and  that  they  did  then  cause  the  said  retun^ 
to  be  taken  to  the  said  Registry  office :  And  that  joo, 
the  said  Francis  Whitmarsh,  were  then,  on**  &c.  (27th 
April),  "  duly  required  on  the  part  and  behalf  of  the 
said  J.  H.  and  J.  W.  to  receive  and  to  renter  the  said 
return  according  to  the  directions  of  the  said  Act.    Yet 
that  you,  the  said  F.  fV,,  not  regarding  your  duty  "  &c. : 
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ne  mandamus  then  suggested  that  Whitmarsh  neglected  Q^ieeiCt  Bench. 

nd  refused  to  register  the  said  return,  to  the  damage  .^ * 

f  JBooper  and  Wilson,  &c  And  the  writ  therefore  The  Qu.eii 
lommanded :  That  "  you  do  without  delay  receive  the  Whitmamm. 
aid  return  of  the  change  in  the  name  of  The  Sea,  Fire, 
U/e  Assurance  Company,  so  provisionally  registered 
a  aforesaid,  and  that  you  do  register  the  change  in 
he  name  thereof  from  The  Sea,  Fire,  Life  Assurance 
^mpany  to  The  Sea,  Fire,  Life  Assurance  Corporation, 
hoarding  to  the  directions  of  the  said  Act,  or  that 
ou  shew  cause,"  &c. 

urn.    « I,"  &a  «  certify  and  return  "  &c.  2  "  That, 
by  the  said  Act  "Ac  (7  &  8  Vict  c.  110.),  "it 
»  amongst  other  things,  enacted  (a):  That  the  said  Act 
^UkLi,  apply  to  every  Joint  Stock  Company  as  therein* 
^er  defined^  established  in  any  part  of  the  United 
-ui^om''  &c.  "except"  &c,  "for  any  commercial 
!,  or  for  any  purpose  of  profit,  or  for  the  purpose 
urance  or  insurance  (except  banking  companies, 
bools,   and  scientific  and   literary   institutions,   and 
friendly  societies,  loan  societies,  and  benefit  build- 
societies,  respectively  duly  certified  and  enrolled  " 
"  other  than  such  friendly  societies  as  grant  assur- 
on  lives"  &c) :  "  And  it  is  also  in  and  by  the  said 
further  enacted  (&):  That,   before  proceeding  to 
public,  whether  by  way  of  prospectus,"  &c.,  "  any 
uv't^n^Qii  or  proposal  to  form   any  company  for  any 
p\irpoBe  within  the  meaning  of  that  Act,  whether  for 
^^^ecating  any  such  work  as  therein  aforesaid  under  the 
authority  of  parliament,  or  for  any  other  purpose,  it 
ilnll  be  the  duty  of  the  promoters  of  such  Company, 

(a)  Sect.  2.  (6)  Sect,  4. 
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Foiume  XI  v.   and  they  or  some  of  them  are  hereby  reqaired,  to  t 
'       to  the  office  thereby  provided  for  the  regiBtntio 

Jomt  Stock  Companies  (and  thereinafter  called  tie 
Registry  Office)  returns  of  the  thereinafter  fdloirii^ 
particulars  according  to  the  schedule  (C)  thereunto 
annexed ;  that  is  to  say  (amongst  other  things) :  1.  Z*^^ 
proposed  name  of  the  intended  Company;"  ^2. 
business  or  purpose  of  the  Company ; "  ''3.  The  nutM- 
of  its  promoters,  together  with  their  respective  ocoa{ 
tionsy  places  of  business  (if  any),  and  places  of 
dence :  ^  and  also,  **  afterwards,  from  time  to  timei  imi 
the  complete  registration  of  such  company,  a  return  ^^ 
a  copy  of  every  addition  to  or  change  made  in  any 
the  above  particulars  "  (a).  And  it  is  also  in  and  by 
said  Act  further  enacted  (i):  That,  on  the  com 
registration  of  any  company  being  certified  by  the 
gistrar,''  **such  Company  and  the  then  ahardioldi 
therein,  and  all  the  succeeding  shareholders^  wh: 
shareholders,  shall  be  and  are  thereby  incorporated 


(a)  SiH:t.  15  (not  set  out  on  the  return)  enacts :  "  That  wbea the 
culare  and  documents  severally  by  this  Act  required  to  be  retanwd 
said  Registry  Office  shall  have  been  so  returned,  it  shall  be  the  dta^^  cf 
the  said  Registrar  of  Joint  Stock  Companies  and  be  it  bcrcbj  i«q«air*«d 
to  cause  to  be  written  on  every  such  document  and  return  of  particialasrv 
brought  to  him  for  registration  the  day  of  the  receipt  thereof,*  &  c    (to 
number  the  document,  and  to  acknowledge  the  receipt):  **  and  thsft  if 
such  returns  or  documents  be  conformable  to  the  provisiont  of  this  Acf, 
or  of  any  regulations  in  that  behalf,  then  it  ehall  be  the  duty  of  the  Re- 
gistrar and  he  is  hereby  required  forthwith  to  register  the  same,  and*   oo 
demand,  to  grant  to  such  Company  a  certificate  of  provisional  or  ooapl«t* 
registration,  as  the  case  may  require,  signed  by  him,  and  seeled  mUb    cbc 
seal  of  his  office;  whicli  certificate  must  set  forth  whether  the  Cooip^y 

has  been  constituted  provisionally  or  completely ;  and  that,  in  tbe  ab- 
sence of  evidence  to  the  contrary,  any  such  certificate,  or  a  copj  of  ^^7 
such  return  ai  aforesaid,  shall  be  received  in  evidence,  without  proo^o^ 
tlie  signature  thereto,  or  of  the  seal  of  office  affixed  thereto.** 

(b)  Sect.  25. 
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m  the  date  of  such  certificate  by  the  name  of  the  Qtteen*t  Bench. 

mpany  as  set  forth  in  the  deed  of  settlement^  and  ' 

the  purpose  of  carrying  on  the  trade  or  business  for     '^^^  Qo««k 
ich  the  Company  was  formed,  but  only  according  to    Whotiamh. 
provisions  of  the  said  Act,  and  of  such  deed  as  afore- 
1^    and  for  the  purpose  of  suing  and  being  sued, 
.  cf  taking  and  enjoying  the  property  and  effects  of 

aaid  Company ;  and  that  such  Company  shall  con- 
ic so  incorporated  until  it  shall  be  dissolved,  and  all 
EL'ffairs  wound  up ;  but  so  as  not  in  anywise  to  restrict 

liability  of  any  of  the  shareholders  of  the  Company 
Icr  any  judgment,  decree,  or  order  for  the  payment 
DDoney  which  shall  be  obtained  against  such  Com- 
^7»  or  any  of  the  members  thereof,  in  any  action  or 
^prosecuted  by  or  against  such  Company  in  any 
irt  of  law  or  equity ;  but  that  every  such  share- 
^er  shall,  in  respect  of  such  moneys,  subject  as 
Mieinafter  mentioned,  be  and  continue  liable  as  he 
uld  have  been  if  the  smd  Company  had  not  been 
i^i^rated ;  and  that  thereupon  it  shall  be  lawful  for 

8iud  Company,  and  they  are  hereby  empowered 
^oxigst  other  things) :  To  use  the  registered  name  of 

Company,  adding  thereto   *  Registered ;'  and  to 

and  be  sued  by  their  registered  name  in  respect  of 
daim  by  or  upon  the  Company  upon  or  by  any 
^on,  whether  a  member  of  the  Company  or  not,  so 
g  as  any  such  claim  may  remain  unsatisfied. 
•  And  !,*•  &c,  «  further  humbly  certify  "  &c.,  "  that 
filing  in  the  said  Act  of  parliament,  or  in  any  Act  of 
■filament  relating  to  Joint  Stock  Companies,  contained 
thorises  or  empowers  any  Joint  Stock  Company, 
^ore  the  complete  registration  thereof  pursuant  to  the 
ud  Act  of  parliament,  to  enjoy,  use  or  exercise  any  of 


Volume  XIF.    the  powen  or  ]        — ^i^es 

I time  to  aaeumc 

Tb«  Qoini    corporation,  or  !■  ^b^- 

WaiTiiABwf.    tered  ae,  or  in  tl.'      .^^mm 
tion:  And  that>  1>; 
in  the  etai  annexe- 
entitled  or  empower 
of  change  in  tiie  ii' 
is  to  Bay),  from  The 
pony,  to  The  Sea,  Fii 
received  or  regiBtered  b^ 
provisions  of  tlie  mid  A 
I,  the  said  F.  JV.,  do  her 
tite  judgment  of  tlie  Cour; 
to  be  required  to  give  any 
the  said  writ,  but  that  tli>- 
tioned  form  and  are  a  tufiii 
Demurrer  and  Jcunder. 


Power,  for  the  Crown.    '> 
the  statute,  demand  to  have 
tween  provisional  and  oompli 
Registrar  is  bound  to  regiater  \ 
sect  15.     Sect  4  requires  tlu 
among  other  things,  "  the  prop 
tended   Company:"  and   afterw;. 
rc^tration,  "  every  addition  to  or 
of   the   above   particulars"     By  8> 
visional  registration  is  certified,  tiie  j 
provisionally,  and  may  "asmune  the 
tended  Company,"  but  coupled  widi  tin 
tered  provisionally,"     There  is  no  olgc<. 
to  the  assumiDg  of  the  new  title, 


e  new  title,  dflflB-i 


XUr.  VICTORIA. 
"(Id  of  Corporntion  arc  not  named  by  it; 


■  -    lor  nnd  Coni[)aiiy  of  tlie  Bank  of  England  

■^  •  iRdia  Company.     A  principnl  question 
'  ^r  tbe  Regiatrar  h'lS  any  discretion  us  to 
**'  ^iige  of  names,  or  whether  it  is  strictly 
^*  But  it  ia  clear  that  this  is  a  matter 

iristrar  must  in  some  degree  exercise 
M'  Court  of  Common  Pleas  took  that 
'    to  sect.  7,  in  Ttte  Banwen  Iron 
'  i),  where  Mauh  J,  held  that  the 
the  face  of  the  deed  must  be 
istrar.     Supposing  that  he  is 
,  the  prosecutorfl  must  shew 
'  il  right  to  be  registered  by 
lu.sen,  even  if  it  were  in- 
irae  "  Corporation,"  pro- 
it  hout  danger  of  decep- 
i.il  officer  could  not  be 
ring  of  euch  a  name. 

ilo  that  the  Regis- 
ocr.  By  Bcct.  19 
not  be  tt  laivyer; 
y  make  rules  fur 
o;  and  in  hia  nb- 
.y  porfonn  all 
V,    Jtitr 
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Tbe  QuHH 


00 


810  Q.B.   HILARY  VACATION, 

FoiumeXiK    ought  to  be  registered.      {^Coleridge  J.     The  ^ ^  ^^ 

^ name  of  the  intended  company.]     If   the  objea 

The  Queen     prevail,  they  never  could  be  registered  as  a  oor{^^^^ 
WuiTMARSK.    tion.     [^Coleridge  3.   I  do  not  see  why  they  should     l>^7 
Supposing  the  name  of   Corporation  to    be  mer^/f 
imaginary,  there  is  no  reason  why  it  should  not     ^ 
assumed  (in  the  absence  of  actual  fraud)  as  well     ^ 
Pantechnicon,  or  other  fanciful  titles.     \Erle  J.  IT^^ 
term  '^  Corporation  ^  has  a  known  legal  import.] 


M.  D.  Hill,  contdl.  It  is  admitted,  and  clear  from 
case  last  cited,  that  the  change  could  not  be  made 
complete  registration.  The  Legislature  has 
against  undue  change  both  before  and  after, 
until  complete  registration,  the  Company  cannot 
the  incidents  of  a  corporation.  One  of  these  is, 
the  responsibility  of  individuals  is  to  some  ezt4 
merged  in  that  of  the  general  body :  a  suppontion  "Mo 
be  especially  guarded  against  in  the  case  of  a  body  «^f 
shareholders  not  yet  fully  registered.  The  statute 
not  apply  to  these  bodies  at  any  period  the 
Corporation."  Sect.  23  speaks  only  of  the  intend^^^ 
Company."  Sect.  25  declares  them  incoiporat^^^ 
after  complete  registration,  but  does  so  in  guaid^^^ 
language  and  with  qualifications.  Parke  B.,  in  Bidlt^^ 
V.  Plymouth  Grinding  and  Baking  Company  (a),  speiB** 
of  companies  after  complete  registration  under  tl^ 
act  as  '^  quasi  corporations."  It  is  no  hardship 
these  persons  to  be  disabled  under  the  statute  fioio 
calling  themselves  a  corporation.  They  may  obtain  ^o 
incorporation  by  special  act  of  parliament,  as  is  poialbW 
out  by  sect.  25.     Associations  which  have  the  foiled 

(a)  2  Exch,7ll.1l6. 
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it  to  the  title  of  Corporation  are  not  named  by  it;  Owm'*  BtnO. 
[?he  Grovernor  and  Company  of  the  ^akof  England 'J 

The  Eait  India  Company.  A  principal  question  "^^  ^■" 
s  IB,  whether  the  Kegistrar  has  any  discretion  as  to 
stering  a  change  of  names,  or  whether  it  is  strictly 
linisterial  act.  But  it  is  clear  that  thb  is  a  matter 
CThich  the  B^;i8trar  must  in  some  degree  exercise 
judgment.  The  Court  of  Common  Fleas  took  that 
V,  with  reference  to  sect.  7,  in  TIte  Banwen  Iron 
tpany  v.  Barrtett{a'),  where  Mauh  J.  held  that  the 
ters  appearing  on  the  face  of  the  deed  must  be 
ced  into  by  the  Begiatrar.  Suppoung  that  he  is 
ministerial  i^nt  merely,  the  prosecutors  must  shew 
t  they  have  a  clear  legal  right  to  be  registered  by 

name  they  may  have  chosen,  even  if  it  were  in- 
orouB  or  absurd.     As  the  name  "  Corporation,''  pro- 
ed  here,  could  not  be  used  without  danger  of  decep-  ' 
1  Upon  the  public,  a  nunisterial  officer  could  niat  "be 
illy  bound  to  sanction  the  registering  of  such  a  name, 

^'naer,  in  reply.  It  is  not  probable  that  the  B^s- 
tras  intended  to  be  a  judidal  officer.  Sy  sect.  19 
t«t.  7  &  8  Vict.  c.  110.,  he  need  not  be  a  lawyer; 
Committee  of  Privy  Council  may  make  rules  for 
dating  the  execution  of  his  office ;  and  in  his  ab- 
le the  Asnstant  Begistrar  may  perform  all  his 
««.  The  Btaaoen  Iron  Company  v.  Bamett{a) 
^  not  affect  this  case.  It  was  a  decision  under 
A.  7  and  8 ;  the  defendant  was  a  shareholder,  re- 
LQg  an  action  for  calls ;  the  deed  was  completely  re- 
«red ;  and  it  was  a8sumcd(i)  that  he  had  been  party 
l)ie  Company's  proceedings  for  obtaining  an  incor- 

la)  8  Cmm.  B.  406.  (ft)  8  Com.  B.  431. 

TOU  XIT.  N.  S.  3  H 
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poration :  and  the  decinon  was  only  that  the 
might  look  at  the  face  of  the  deed  to  see  if  the  oo 
ditions  of  the  Act  had  been  complied  with.  [ Attem 
There  a  complete  registration  had  been  granted, 
it  be  said  here  that  the  **  return  or  docoment " 
''conformable  to  the  provisions  of**  the  act,  according 
sect.  15,  when  it  presents  a  name  which,  at  the 
cannot  be  a  true  one  ?  Erie  J.  Do  you  say  that,  if 
Registrar  was  of  opinion  that  the  title  held  out  a  fid 
hood  for  the  purpose  of  deception,  he  could  not 
to  register  ?    Suppose  the  title  indicated  an 


for  the  purpose  of  committing  a  crime,  as  poisonio: 
The  officer  ought  to  register,  but  give  notice  to 
authorities  empowered  to  prevent   criminal  oflTen^c^ea 
[Erk  J.  Would  such  a  society  have  a  right  to  dem^aod 
the  interference  of  this  Court?      Coleridge  J.  CoqU 
they  claim  a  mandamus  to  register  ?]     They  couL<^  if 
the  change  of  name  were  a  lawful  one.     {CcHerid^^  J^ 
Suppose  the  new  name  were  that  of  an  already  tnmtij^ 
corporation.]     If  there  were  fraud,  or  injury  to  otier 
parties,  there  would  be  a  remedy  by  action  or  mdkt- 
ment.   But  there  is  a  guard  agiunst  fraud  in  the  wordi^ 
in  sect.  23,  "  registered  provisionaDy.**    If  the  intended 
title  were   in  itself  contra  bonos  mores,  a  different 
question  might  arise  from  that  now  before  the  Coort 
[Erie  J.    It  seems  to  follow  from  your  argument  that 
the  name,   whatever  it  were,   must   be   roistered.] 
The  company,  when  completely  restored,  would  be 
entitled  to  the  name  of  a  corporation :    the  propoeed 
title,  with  the  words  "  provisionally  registered,"  toK^ 
that  they  are  a  body   to  be  hereafter  incorp<«^» 
within  the  meaning  of  sect.  2.     They  give  the  nain« 
which  they  will  subsequently  be  entitled  to  bear.  [/W* 
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J.    Either  they  state  that  which  is  deceptive,  or  QuemU  Bench. 
are  ahreadj  incorporated  and  do  not  require  the  ' 

^S^rtrar  8  certificate.]     They  are  incorporated  pro-     The  Qokik 
odmIj.     The  defendant  is  arguing,  in  effect,  not  that    WHiTMAMir. 
3.8  justified  in  refusing  to  perform  the  act  required, 
>   that  the  refusal  cannot  in  point  of  law  be  a  griev- 
It  is  too  late  to  contend  so,  when  the  Court  has 
^^^^ted  a  mandamus. 


^ATTESON  J.  The  Company  have  been  provision- 
•^V-y  registered  by  the  name  of  TTie  Sea,  Fire,  Life 
^*9urance  Company.  They  now  wish  to  change  the 
^ord  **  Company  "  into  "  Corporation :  *'  and  they 
^ii8t  mean  by  that  something  substantially  different, 
^at  they  are  not  really  a  corporation.  If  they  were, 
they  would  want  no  certificate  to  incorporate  them. 
The  question  raised  by  this  mandamus  is,  whether  the 
Registrar  can,  under  any  circumstances,  refuse  to 
roister  a  company  by  the  name  presented  to  him. 
The  validity  of  the  return  depends  upon  sects.  4  and 
15.  By  sect  4,  the  promoters  are  to  return  at  the 
B^istry  0£5ce,  among  other  things,  the  proposed  name 
of  the  intended  company;  and,  by  sect.  15,  if  the 
return  be  conformable  to  the  provisions  of  the  act,  the 
Be^strar  is  to  register  the  matters  returned,  and  grant 
n  certificate.  The  question  therefore  is,  whether  this 
'etam  of  name  is  conformable  to  the  provisions :  and  I 
hink  it  is  in  direct  contravention  of  them.  The  com- 
lany  cannot  become  incorporated  before  complete  regis- 
ration ;  and  they  cannot  change  their  name  afterwards, 
coording  to  Retina  v.  Registrar  of  Joint  Stock  Com" 
Htnies  (a).     The  effect  of  this  will  be  that  such  a  Com- 

(a)  10  Q.  B.  839. 
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pany  cannot  take  the  word  ''  Corporation  ^  as  por^  t)f 
their  name :  but  there  is  no  reaaon  that  they  shoiml^l' 
At  any  rate,  the  return  is  not  conformable  to  e^^ 
statute,  because  it  cannot  be  tme  that,  at  the  time  ^^ 
making  it,  the  company  is  a  corporation* 

CoLEBiDGE  J.   The  object  of  the  statute  is  to  in^ 
these  companies  with  the  incidents  of  corporati< 
but  to  make  them  only  quasi  corporations.    The 
gistrar  returns  that  nothing  in  the  statute  authoriz^^ 
a  company  to  assume  the  name  Corporation   befo^c^ 
it  is  completely  registered :  the  return  is  true,  up  r 
that  point :  and  it  is  a  good  answer,  if  using  the 
in  question  is  assuming  to  be  a  corporation.     I 
it  clearly  is  so,  and  that  the  words  '*  r^stered  pr 
visionally  ^  do  not,   as   Mr.  Power  suggests,  preye 
its  being  such  an  assumption.     The  Begistrar, 
fore,  is  right  in  objecting  that  these  parties  cannot 
to  be  called  that  which  the  law  forbids.     As  to 
argument  that  this  question  cannot  be 


~—-m 


cause  a  mandamus  has  issued :  the  point  might  perim 
have  been  raised  with  more  advantage  on  the  appLl 
tion  for  a  rule  {a) :  but  we  are  not  prevented  from 
sidering  it  on  the  mandamus  and  return. 


Erle  J.     The  Company,  by  the  name  they  proj^^Jse 
to  take,  impliedly  assert  to  all  who  hear  of  it  that  tliey 
are  a  corporation.      It  is  suggested  that  the  woJtb 
**  registered  provisionally  "  are  equivalent  to  a  no*ibe 
that  they  are  not  incorporated ;  but  I  think  a  gK*€at 

(a)  The  rule  was  granted  without  discucsioo,  at  the  same  tine    "^^ 
the  rule  in  lUgiiux  v.  Wftiimanh,   15  Q.  B.  GOO  (May  tth,  1849  >  <o 
which  latter  case  the  Court  said  that  it  would  be  beat  to  bear  Ot^mrgu-' 
inent  on  tlie  return. 
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K>xr€ioii  of  the  community,  hearing  the  word  "  Cor-   Queen*t  Benek. 

ojncition^''  would  not  understand  that  the  additional  ' 

roxxb  gave  it  any  other  than  the  ordinary  meaning.  '^^  Quk«n 
Be^strar,  therefore,  was  right  in  his  refusal  We  Whitmaesu. 
indeed  granted  a  mandamus  in  this  case ;  but  the 
calls  upon  us  to  give  force  to  an  assertion  which 
*  ^^ntrue.  If  we  give  judgment  for  the  prosecutors, 
'G  must  grant  a  peremptory  mandamus  for  that  pur- 
^^^e  :  and  I  think  we  may  refuse  to  take  such  a  step, 
^t  any  time  we  find  that  the  prosecutor  is  pro- 
-etiiiig  for  that  which  he  has  no  right  to  enforce. 

Judgment  for  defendant. 


Queen   against  The   Churchwardens  and  Saturday, 

^.,^  JFebruorj/  16th* 

vJ^erseers  of  St.  Mary,  Southampton,  and 
"tHe  Guardians  of  the  Poor  within  the  Town 
^•i:id  County  of  the  Town  of  Southampton. 

^^  appeal  against  an  order  of  two  justices  in  and  No  appeal  liei 

"^  *  A  o  f  against  an 

for  the  town  and  couijty  of  the  town  of  South-  order  of  jus- 
tices under  stat* 

fon,  dated  June  22(1^  1846,  the  Sessions  quashed  s  &  9  ficl 

order,  subject  to  the  opinion  of  this  Court  upon  determining ' 

special  case.  l^r/elnTntlfa 

It  appeared  by  the  case  that  the  justices,  by  their  ^"^6^^^*^]^ 

^id  order,  made  under  stat.  8  &  9  Vict.  c.  126.  s.  58.  the  provisions 

of  that  Act. 

^Qd  set  out  in  the  case),  adjudged  the  last  legal  place 
^"C  settlement  of  William  Henry  Stay,  a  lunatic  pauper^ 
^^  be  in  the  parish  of  Tarrant  Hinton,  in  the  county 
^f  Dorset. 

The  questions  for  this  Court  were:  Whether  by 
law  the  appellants  could  appeal  against  the  said  ad- 
ludication :  and,  if  they  could,  Whether  the  adjudica^ 
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the  powers  or  privileges  of  a  corporatioiii  or  at 
time  to  assume  or  use  the  name,  style  or  title  of 
corporation,  or  to  be  provisionally  or  otherwise  rC] 
tered  as,  or  in  the  name,  style,  or  title  of,  a  corpo: 
lion :  And  that,  by  reason  thereof,  the  said 
in  the  said  annexed  writ  mentioned  were  not  nor 
entitled  or  empowered  by  law  to  have  the  said  let^^ 
of  change  in  the  name  of  the  said  Company  ( 
is  to  say),  from  The  Seay  Fire,  Life  Assurance 
pany,  to  The  Sea,  Fire,  Life   Assurance  d 
received  or  registered  by  me  the  said  F,  fF.,  under 
provisions  of  the  said  Act  of  parliament.     Wherefoi 
I,  the  said  F.  W.,  do  hereby  humbly  submit,  and 
the  judgment  of  the  Court  thereon,  that  I  ought  nor 
to  be  required  to  give  any  further  or  other  answer 
the  sidd  writ,  but  that  the  premises  hereinbefore  men- 
tioned form  and  are  a  sufficient  answer  thereta 
Demurrer  and  Joinder. 


Power,  for  the  Crown.     The  Company  may,  urn 
the  statute,  demand  to  have  their  name  changed 
tween  provisional  and  complete  re^stration :  and 
Registrar  is  bound  to  register  the  altered  name,  u 
sect.  15.     Sect  4  requires  the  promoters  to 
among  other  things,  **  the  proposed  name  of  the 
tended   Company  : "  and  afterwards,  until    oompl 
registration,  *^  every  addition  to  or  change  made  in 
of   the  above  particulars."     By  sect.  23,  when 
visional  registration  is  certified,  the  promoters  may 
provisionally,  and  may  **  assume  the  name  of  th^ 
tended  Company,"  but  coupled  with  the  words 
tered  provisionally."    There  is  no  objection,  therefiv^ 
to  the  assuming  of  the  new  title,  deception  being  pn^ 
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vended  by  the  additional  words.      The  title  of  Cor-   < 

porsLtion  is  a  proper  one,  and  the  most  accurate  which 

^e    Company  can  assume.     The  preamble  of  the  Act 

^e^ra  that  it  is  in  contemplation  to  invest  the  com- 

P^xiies  after  mentioned  with  <<  the  qualities  and  ind- 

dents    of  corporations ; "  sect.   2  also  recognises  the 

incorporation  of  companies  by  the  particular  operation 

^^   tills  statute ;  and  sect.  25  expressly  provides  that, 

^^   complete  registration  being  certified,  the  company 

^^^  "tlie  then  shareholders  shall  be  aAd  are  by  this  Act 

mooirporated,  and  shall  so  continue,  and  may  sue  and 

^^  ^^ied,  &c     As  Maule  J.  said  in  JPUbrow  v.  Pilbrmo's 

'^^^^''^€>spheric  Railway  Company  (a),  **  from  the  moment 

^^l>t£uning  such  a  certificate,  the  Company  becomes 

^  ^il  intents  and  purposes  incorporated."    In  Regina 

-f^gUtrar  of  Joint  Stock  Companies  (b)  the  reason 

^*^^^^xi  by  this  Court  against  the  change  of  name  after 

^-■^I>lete  r^istration  was  that  the  Company  had  then 

^'^^ired  the  character  of  a  corporation.     [^Patteson  J. 

^*^^  not  see  what  this  has  to  do  with  the  change  of 

«  from  "  Company  "  to  "  Corporation."    If  they 

changed  it  to  '^  Society,"  there  might  have  been 

^^bjection ;  but  taking  the  name  of  ^'  Corporation " 

fraud.]     It  is  the  name  of  the  **  intended  "  Com- 

y.      [Patteson  J.     Why  are  they  to  be  called  a 

^"^^^ration  when  they  are  not  one  ?  and  what  can  the 

Oect  of  the  change  be  but  fraud  ?    You  must  argue 

>t  the  Begistrar  is  bound  to  register  them  by  what- 

^er  name  tliey  chuse  to  assume.]     In  general  he  is. 

^^  there  is  fraud  in  fact,  it  may  be  specifically  assigned 

^s  the  objection.     Otherwise,  the  ^'intended"  name 

(a)  5  Com^  R  440.  472.  (6)  \OQ.B.  839. 
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_  _    . '   _   name   of  the  intended  company.]     If   the  obj 


The  Queen     prevail,  they  never  could  be  registered  as  a 
Whitmarsh.    tion.     [^CoUridge  J.   I  do  not  see  why  they  should  hr-^^     ^ 
Supposing  the  name  of    Corporation   to    be  me^^-^^y 
imaginary,  there  is  no  reason  why  it  should  nok      ^e 
assumed  (in  the  absence  of  actual  fraud)  as  weU     sb 
Pantechnicon,  or  other  fanciful  tides.     [Erie  J.   TTIi^ 
term  ^^  Corporation  "  has  a  known  legal  import] 

M.  D.  Hill,  contr^    It  is  admitted,  and  dear  from  i0^ 
case  last  cited,  that  the  change  could  not  be  made  '^         ^ 


complete  registration.     The  Legislature   has 
agfdnst  undue  change  both  before  and  after, 
until  complete  registration,  the  Company  cannot  ha^ 
the  incidents  of  a  corporation.     One  of  these  is* 
the    responsibility   of   individuals  is  to  some  ex 
mei^ed  in  that  of  the  general  body :  a  suppontion 
be  especially  guarded  against  in  the  case  of  a  body 
shareholders  not  yet  fully  registered.     The  statute 
not  apply   to  these  bodies  at  any  period  the 
Corporation."     Sect.  23  speaks  only  of  the  in 
Company."     Sect.   25    declares  them    incorpora 
after  complete  registration,   but  does  so   in 
language  and  with  qualifications.     Parke  B.,  in 
v.  Plymouth  Grinding  and  Baking  Company  (a), 
of  companies  after  complete  registration  under 
act  as  **  quasi  corporations."    It  is  no  hardship     <2o 
these  persons  to  be  disabled  under  the  statute  finom 
calling  themselves  a  corporation.     They  may  obtain    su 
incorporation  by  special  act  of  parliament,  as  is  poia^W 
out  by  sect.  25.     Associations  which  have  the  fullest 

(a)  2  J?xcA.711.716. 
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It  to  the  title  of  Corporation  are  not  named  by  it;  Q^eetCt  Benciu 
The  Governor  and  Company  of  the  Bank  of  England il 

The  East  India  Company.  A  principal  question  "^^  Quk«» 
5  is,  whether  the  Registrar  h&s  any  discretion  as  to  WmiMAmwi. 
Catering  a  change  of  names,  or  whether  it  is  strictly 
linisterial  act  But  it  is  clear  that  this  is  a  matter 
^hich  the  BrCgistrar  must  in  some  degree  exercise 
judgment.  The  Court  of  Common  Pleas  took  that 
^  with  reference  to  sect.  7,  in  77ee  Banwen  Iron 
^^jfonjf  y.  Bamett{a\  where  Maule  J.  held  that  the 
:'^r8  appearing  on  the  face  of  the  deed  must  be 
ced  into  by  the  Registrar.  Supposing  that  he  is 
ministerial  agent  merely,  the  prosecutors  must  shew 
b  they  have  a  clear  legal  right  to  be  registered  by 

name  they  may  have  chosen,  even  if  it  were  in- 
orous  or  absurd.     As  the  name  *'  Corporation,"  pro- 
ed  here,  could  not  be  used  without  danger  of  decep-  * 
^  upon  the  public,  a  ministerial  officer  could  not -be 
Bdly  bound  to  sanction  the  registering  of  such  a  name. 

^atoer,  in  reply.  It  is  not  probable  that  the  Begis- 
^  was  intended  to  be  a  judicial  officer.  By  sect.  19 
Btat.  7  &  8  Vict.  c.  110.,  he  need  not  be  a  lawyer; 
Committee  of  Privy  Council  may  make  rules  for 
ul«ting  the  execution  of  his  office ;  and  in  his  ab- 
^^  the  Assistant  Registrar  may  perform  all  his 
*e^  The  Banwen  Iron  Company  v.  Bamett{a) 
^  not  affect  this  case.  It  was  a  decision  under 
-^  7  and  8 ;  the  defendant  was  a  shareholder,  re- 
^Xkg  an  action  for  calls ;  the  deed  was  completely  re- 
ared ;  and  it  was  assumed  (i)  that  he  had  been  party 
^lie  Company's  proceedings  for  obtaining  an  incor* 

(a)  8  Com,  B.  406.  (b)  8  Com,  B,  431. 

Vol.  xit.  k.  8.  3  h 
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poration:  and  the  decision  waa  onlj  that  the  B^i^-c^nr 
might  look  at  the  face  of  the  deed  to  see  if  the 
ditiona  of  the  Act  had  been  complied  with.    [^PaUesaim 
There  a  complete  registration  had  been  granted.     C7 
it  be  said  here  that  the  *'  return  or  document " 
'*  conformable  to  the  provisions  of*  the  act,  accordbg 
sect.  15,  when  it  presents  a  name  which,  at  the 
cannot  be  a  true  one  ?  Erie  J.  Do  you  say  that,  if 
Registrar  was  of  opinion  that  the  title  held  out  a 
hood  for  the  purpose  of  deception,  he  could  not 
to  register  ?    Suppose  the  title  indicated  an  a88odaii^^K>^ 
for  the  purpose  of  committing  a  crime,  as  poisoiun^^gj 
The  officer  ought  to  register,  but  give  notice  to  t.      he 
authorities  empowered  to  prevent   criminal  offeno^^ses. 
[^Erle  J.  Would  such  a  society  have  a  right  to  demn   ^nd 
the  interference  of  this  Court?      Coleridge  J.  Co^^-TiJd 
they  claim  a  mandamus  to  register  ?]     They  oouU^H^  if 
the  change  of  name  were  a  lawM  one.     {^Ccteridgmme  J, 
Suppose  the  new  name  were  that  of  an  already  exis^Kxn^ 
coqwration.]     If  there  were  fraud,  or  injury  to  (y^her 
parties,  there  would  be  a  remedy  by  action  or  inc3ic^ 
ment.    But  there  is  a  guard  against  fraud  in  the  woni^ 
in  sect.  23,  "  registered  provisionally.''    If  the  inteoc/ec/ 
title  were  in  itself  contra  bonos  mores,  a  different 
question  might  arise  from  that  now  before  the  Conrt 
[Erie  J.    It  seems  to  follow  from  your  argument  tiat 
the  name,   whatever  it  were,  must   be   registered.] 
The  company,  when  completely  re^stered,  would  be 
entitled  to  the  name  of  a  corporation :    the  propoeed 
title,  with  the  words  "  provisionally  registered,"  me*"^ 
that  they  are  a  body   to  be  hereafter  inoorp(tf«ted, 
within  the  meaning  of  sect.  2.     They  give  the  Btfoe 
which  they  will  subsequently  be  entitled  to  bear.  [/W" 
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J.    Either  they  state  that  which  is  deoeptlve,  or  QueenU  Betuk. 
are  already  incorporated  and  do  not  require  the  ' 

S^^trar's  certificate.]     They  are  incorporated  pro-     TheQoKtK 
K^mllj.     The  defendant  is  arguing,  in  effect,  not  that    Writmabsr. 

Ss  justified  in  refusing  to  perform  the  act  required, 
t^  that  the  refusal  cannot  in  point  of  law  be  a  griev- 
^^  It  is  too  late  to  contend  so,  when  the  Court  has 
^Ated  a  mandamus. 


l^ATTESON  J.  The  Company  have  been  provision- 
iy  registered  by  the  name  of  TTie  Sea,  Fire,  Life 
uurance  Company,  They  now  wish  to  change  the 
^ord  *•  Company  **  into  **  Corporation :  "  and  they 
lust  mean  by  that  something  substantially  different. 
>ut  they  are  not  really  a  corporation.  If  they  were, 
ley  would  want  no  certificate  to  incorporate  them, 
he  question  raised  by  this  mandamus  is,  whether  the 
egistrar  can,  under  any  drcumstances,  refuse  to 
gister  a  company  by  the  name  presented  to  him. 
he  validity  of  the  return  depends  upon  sects.  4  and 
K  By  sect  4,  the  promoters  are  to  return  at  the 
egistry  Office,  among  other  things,  the  proposed  name 
the  intended  company;  and,  by  sect.  15,  if  the 
turn  be  conformable  to  the  provisions  of  the  act,  the 
^strar  is  to  register  the  matters  returned,  and  grant 
certificate.  The  question  therefore  is,  whether  this 
;am  of  name  is  conformable  to  the  provisions :  and  I 
Dk  it  is  in  direct  contravention  of  them.  The  com- 
3  J  cannot  become  incorporated  before  complete  regis- 
tion ;  and  they  cannot  change  their  name  afterwards, 
xnding  to  Regina  v.  Registrar  of  Joint  Stock  Com" 
mes  (a).     The  effect  of  this  will  be  that  such  a  Com- 

(a)  10  Q.  B.  839. 
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panj  cannot  take  the  word  '^  Corporation^  as  part  ^ 

their  name :  but  there  is  no  reason  that  they  ahmi  ^'Jjf 
At  any  rate,  the  return  is  not  conformable  to  ^^fc^e 
statute,  because  it  cannot  be  true  that,  at  the  timd,^  ^f 
making  it,  the  company  is  a  corporation. 


CoLEBiDGE  J.  The  object  of  the  statute  is  to  in^vc^ 
these  companies  with  the  incidents  of  corporatior:^ 
but  to  make  them  only  quasi  corporations.  The  £^ 
gistrar  returns  that  nothing  in  the  statute  authori 
a  company  to  assume  the  name  Corporation  bef< 
it  is  completely  registered :  the  return  is  true,  up 
that  point :  and  it  is  a  good  answer,  if  using  the 
in  question  is  assuming  to  be  a  corporation.  I 
it  clearly  is  so,  and  that  the  words  **  registered  p 
visionally  "  do  not,  as  IVIr.  Power  suggests, 
its  being  such  an  assumption.  The  B^istrar,  the: 
fore,  is  right  in  objecting  that  these  parties  cannot 
to  be  called  that  which  the  law  forbids.  As  to 
argument  that  this  question  cannot  be  discussed  h 
cause  a  mandamus  has  issued :  the  point  might  perl 
have  been  raised  with  more  advantage  on  the  appU 
tion  for  a  rule  {a) :  but  we  are  not  prevented  from 
sidering  it  on  the  mandamus  and  return. 


±^ 
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Erle  J.     The  Company,  by  the  name  they 
to  take,  impliedly  assert  to  all  who  hear  of  it  that  'K.miiaejr 
are  a  corporation.      It  is  suggested  that  the  yroxds 
*'  registered  provisionally  "  are  equivalent  to  a  notice 
that  they  are  not  incorporated ;  but  I  think  a  gr^/ 

(a)  The  rule  was  granted  without  discussion,  mt  the  same  tine  v^ 
the  rule  in  Itegina  v.  WJtUmarg/t,   }5  Q.  B.  600  (J/oy  7ih,  IB49)p  h 
which  latter  case  tlie  Court  said  that  it  would  be  best  to  hear  tbe  ngv- 
ment  on  the  return. 
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poxrtion  of  the  community,  hearing  the  word  "  Cor-   Queen*g  Bench. 

pojrxitionj''  would  not  understand  that  the  additional  * 

Mrox^  gave  it  any  other  than  the  ordinary  meaning.     '^'*®  ^""^ 
The  £^istrar,  therefore,  was  right  in  his  refusal    We    Whitmarsh. 
h&^ve  indeed  granted  a  mandamus  in  this  case ;  but  the 
^v^i^  calls  upon  us  to  give  force  to  an  assertion  which 
®    'Untrue.    If  we  give  judgment  for  the  prosecutors, 
^e    must  grant  a  peremptory  mandamus  for  that  pur- 
^^»«  r   and  I  think  we  may  refuse  to  take  such  a  step,    - 
^    cit    any  time  we  find  that  the  prosecutor  is  pro- 
'^eding  for  that  which  he  has  no  right  to  enforce. 

Judgment  for  defendant. 


-Qe    Queen   aqainst  The   Churchwardens  and  ^'««^y»    ^ 

^  •^  Februarif  16th. 

v>^er8eers  of  St.  Mary,  Southampton,  and 


le  Guardians  of  the  Poor  within  the  Town 
^xid  County  of  the  Town  of  Southampton. 

^  appeal  asninst  an  order  of  two  justices  in  and  No  appeal  lies 

*•  *  *^  against  an 

for  the  town  and  county  of  the  town  of  South-'  order  of  jus- 

.  11  tices  under  staU 

^J^ton,  dated  June  22dj  1846,  the  Sessions  quashed  s  &  9  yict. 

^^    order,  subject  to  the  opinion  of  this  Court  upon  determining ' 

to     IP,.-        •   1  the  place  of 

special  case.  aeitlement  of  a 

It  appeared  by  the  case  that  the  justices,  by  their  [^XedTnd'el^ 

^^^d  order,  made  under  stat.  8  &  9  Vict  c.  126.  s.  58.  the  provisions 

^  of  that  Act. 

V^nd  set  out  in  the  case),  adjudged  the  last  legal  place 


settlement  of  William  Henry  Stay^  a  lunatic  pauper^ 
^t>  be  in  the  parish  of  Tarrant  Hinton,  in  the  county 
^^  Dorset. 

The  questions  for  this  Court  were:  Whether  by 
Xaxt  the  appellants  could  appeal  against  the  said  ad-> 
judication :  and,  if  they  could.  Whether  the  adjudica- 

3  H  3 
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Volume  xir.   tion  was,  under  the  circumstances  stated,  good  and  valid. 

!___  There  were  several  objections  on  which  the  eeconl 

The  QuMw     qu^tion  arose :    among  others,  that  no  copy  of  the 
St.Maet,      examinations  or  other  evidence  on  which  the  order 

OOUTHAMrrOX. 

appealed  against  was  made  had  been  sent  to  the 
parish  officers  of  Tarrant  Hintaru  But  this  objection 
was  given  up  on  the  argument  (a) ;  nor  was  any  in- 
sisted upon,  except  that  the  appeal  did  not  lie. 

Phinn  (who  was  to  have  argued  against  the  order  of 
Sessions)  mentioned  Regina  v.  Tyrwhitt  (ft)  and  Regina 
V.  St  Pancras  (c). 

C.  Saunders  and  Massey^  in  support  of  the  order  of 
Sessions.  Stat.  8  &  9  Vict  c.  126.  s.  57.  enacts  that  the  ^ 
lunatic,  when  confined  under  this  act,  shall,  for  the  pur-n^i^ 
poses  of  the  act,  be  deemed  '^  to  belong  to  and  continu^b. 
chargeable  to  "  the  parish  from  which  he  shall  have  beer-^ 
sent,  "  until  such  parish  shall  In  due  course  of  law, 
in  the  case  of  any  other  pauper,  have  established  tl 
such  lunatic  is  settled  in  some  other  parish," 
That,  by  clear  implication,  gives  an  appeal 
the  adjudication  of  settlement.  The  **  due  course 
law  "  is  the  course  usually  pursued  in  the  case  of 
order  of  removal.  That  is,  that,  if  the  adjudical 
be  not  acquiesced  in,  the  settlement  shall  have 
investigated  and  affirmed  on  appeal  agabst  the  ^^ 
judication,  or  on  appeal  against  the  order  of  msM^J 
tenance.  Sect.  58,  which  empowers  the  justices  1 
pronounce  upon  the  settlement,  is  followed  by  ^t^o 
tions  61,  62,  which  enable  justices  to  make  orders     ot 

(a)  Reference  was  made  to  Regina  ▼.  Justices  of  MiddlnsXf  S  D»  §r  ^ 
9. ;  see  Regina  t.  Justices  cf  Glamorganshire^  13  (2*  ^<  561. 

(6)  12  Q.  B.  292.  (c^  12  Q.  B.  296. 
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maixitenaQce  and  reimbursement  upon  the  parish  from  Queen's  Bench. 

irliioh  the  lanatio.  was  removed,  or,  if  his  settlement  * 

•hall  haye  been  discovered  to  be  in  a  different  parish,     '^^  Qu"k 
then,  on  such  last  mentioned  parish.     And  sect.  62      ST.MAmr, 

SoUTHAMnoil. 

IKTovideB  that  the  parish  "  affected  by  such  order, 
appeal  agunst  the  same  in  like  manner  as  if  the 
were  a  warrant  of  removal ; "  and  the  appellants 
jrespondents  **  shall  have  all  the  same  powers, 
and  privileges,  and  be  subject  to  the  same  obli- 
SBAions,  in  all  respects  as  in  the  case  of  an  appeal 
^fiTEUjist  a  warrant  of  removaL"  That  clause  is  the  last 
^^  s^  aeries ;  it  was  not  necessary  that  provirion  should 
'^A^'V'^  been  expressly  made  for  appealing  at  an  earlier 
*'^'>*ge  of  the  procedure :  it  follows,  from  the  terms  in 
luLeh  the  i^peal  is  ultimately  given,  that  parties 
by  orders  may  appeal  either  when  an  ad* 
^Xication  of  settlement  is  made  under  sect.  58,  or 
an  order  for  payment  is  made  under  sects.  57 
62 :  as,  in  the  case  of  an  ordinary  pauper,  the 
Ppeal  may  be  against  either  the  order  of  removal  or 
removal  itself;  Regina  v.  Justices,  ^c.  of  Ybrh^ 
»A«Ve(a),  Beffma  v.  The  Recorder  of  Leeds  (b).  If  the 
appeal  could  not  in  any  case  be  lodged  before  the 
appellants  were  affected  by  some  proceeding  founded 
^^  the  adjudication,  great  inconvenience  might  arise: 
^^^ti^eBses  might  be  dead  and  documents  lost.  The 
***^tic  might  recover  before  any  act  was  done  which 
^^^d  be  the  subject  of  an  appeal ;  and  then  the  parish 
^^I'ged  with  the  settlement  would  be  concluded  for 
by  an  order  imappealed  agunst 

-f^nn  was  not  further  heard. 

(a)  3  DawL  Jr  L,  488.  (b)  8  Q«  B.  623. 


the  eettleroent  ie  not  otherwise  "  establiahed 
course  of  law.  But  the  next  section,  which 
justices  power  to  adjudicate  on  the  settlemei 
that,  if  there  be  satisfactory  evidence,  thej  * 
order  under  their  hands  and  seals,  adjudge  bu 
ment  accordingly : "  and  it  odds  nothing 
appeal.  Sects.  59,  60,  61,  have  no  beaiiO; 
qaeation.  Sect.  62  proceeds  upon  the  auppoc 
the  pauper  is  adjudged  to  be  settled  in  n  pa 
than  that  from  which  he  was  sent  to  the  at 
which  case  he  is  not  to  be  removed  to  the 
settlement,  but  deemed  to  belong  to  it  as  1 
there;  and  (he  jueticea  ore  authorized  to  makt 
upon  that  parish  for  the  payment  of  past  a 
expenses:  and  here  it  is  provided  that  the  < 
the  parish  "  affected  by  Buch  order,  may  appe 
the  Bome  in  like  manner  as  if  the  same  were 
of  removal.**  It  would  be  strange  if  an  ap{ 
expressly  given  in  thia  case,  as  agiunst  an 
removal,  and  an  ^ipeol  not  given  in  terms. 
contempUted,  in  the  case  of  an  adjudicatiim 
ment.  And,  further,  it  has  been  decided 
adjudication  may  be  contested  on  appeal  ag 
order  of  maintenance  (a).    The  l^;islature  ha 
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ou^    the  whole  mode  of  procedure;   and  it  appears  con-  Quten't  Bench. 

1850. 


cliaisiyely  that  no  appeal  is  given  against  the  mere  adju* 
diGc^tion  of  settlement.    The  alleged  inconvenience  has    "^^  Qo««» 


exaggerated :  but,  if  there  were  an  inconvenience^      St.  Mart, 

•  ,  South  AM  prow* 

I'C  ^r^ands  upon  plain  principles  that  this,  of  itself,  could 
ODD  warrant  for  an  appeal ;  and  it  must  be  supposed 
the  parish  where  the  settlement  is  adjudged  to  be 
in  the  course  of  ulterior  proceedings  take  measures 
fgdt  rid  of  the  burden  if  the  pauper  is  not  really 
with  them.     It  is  suggested  by  Mr.  Massey  that, 
"fche  lunatic  becomes  sane  and  is  discharged,  there  will 
no  opportunity  of  appeal  against  the  adjudication  of 
^^^"tlement:  but  there  must,  even  in  that  case,  be  an 
for  expenses  of  the  enquiry,  and  of  conveyance 
the  place  of  confinement;  and  on  service  of  that 
er  there  will  be  an  opportunity  to  appeal.     There 
y  have  been  good  reasons  why,  in  this  statute, 
^  Slider  which  the  adjudication  of  settlement  has  not 
«  same  consequences  as  under  the  ordinary  poor  law, 
« legislature  may  have  been  silent  as  to  appeal  on  the 
«e  question  of  settlement,  and  may  not  have  thought 
t^^ioper  to  assimilate  the  proceedings  in  all  respects  to 
^^^ose  under  the  general  poor  law. 

Eble  J.     An  appeal  does  not  lie  unless  by  the 

^ress  words  of  a  statute  or  by  necessary  implication 

^m  the  words.      In    this  instance  I   find  neither. 

ere  is  no  analogy  between  this  case  and  that  of  a 

K^mmon  order  of  removal.     Under  an  order  adjudi- 

^^ttting  the  settlement  of  a  lunatic  I  cannot  imagine 

^ny  grievance  to  arise  unless  an  order  for  mainte- 

>iance  and  expenses  be  founded  upon  it.     The  orders, 

^together,  then  become  equivalent  in  force  to  an  order 
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Vuiume  XIV. 
1850. 

The  QuMN 

▼. 

St.  Marti 

SouTUAMrroK. 


of  removaL     Under  a  common  order  of  removal  ilk< 
pauper  may  be  removed  as  soon  as  the  order  is  mad^ 
by  the  adjudication  of  settlement  no  person  is 
ranted  in  taking  the  lunatic  under  his  controiil ; 
authority  is    given   by  the  order  to  remove  and 
receive  (a).     The  order  for  expenses  of  removal 
maintenance  is  binding,  by  sect.  62,  till  revexaed 
appeal ;   but  there  is  no  clause  which  enacts  so  as 
the  adjudication  of  settlement  (ft). 

Order  of  Sessions  qmiilii       (i 


(a)  Sect.  48. 

(6)  No  other  judge  was  present. 


Tuesday^ 
February  S6th. 


Markwell  against  Dtson. 


The^ciCTk  of  J^EENE,  on  behalf  of  the  plaintiff,  obtained  a 
the  Queen's  in  this  term,  calling  on  Mr.  EvUon^  the  Clerk 

Prison,  ap- 
pointed, under  the  Papers  in  the  Queen's  Prison,  to  shew  cause  w 

stot.  5  8c  6  Vict.  ,        ,        , ,  ,  i      ,  «  .  ^     . 

c.  2s.,  bj  the  ue  snould  not  be  attached  for  a  contempt  m  refuang* 

sute  at  a  fixed  receive  a  writ  of  habeas  corpus  ad  satisfiMiendom  nnL« 


rffecTtJ!^''«me  he  wcrcpaid  2Z.  if*.  4d.  for  fecs.  In  the  same  term C^=»> 
cTerk  of  ufe  ^^^  *^^  ^^"^^^  Attorney  General,  M.  D.  Mil  and  Wtl^^ 
Papers  of  the     ehewcd  cause  (a\  and  Keene  supported  the  rule. 

Queen  s  Bench  ^    '  '^^ 

Prison,  ap.  Couusel  for  the  defendant  said  that  the  remedy^      of 

pointed,  under 

Stat.  87  G.  2. 

c.  17.,  by  the  Marshal  of  the  Marshalsea:  and  that  office  was  one  belonging  to  the  C« 

of  Queen's  Bench,  and  consequently  withm  the  provisions  of  sUta.  1 1  G.  4.  ft  1     ff 

c.  58.  and  1  &  2  1^.  4.  c.  35. 

Held,  tlierefore,  that  tlie  Clerk  of  the  Papers  of  the  Queen's  Prison  b  enUtlcd  u>  insttt 
on  payment  to  him  of  the  fees  sanctioned  by  the  Commissioners  under  stat.  \  SlS  99^*  4. 
c,  36,9  in  order  that  he  may  account  for  them  to  the  Treasury. 

(a)  January  24th,  185C^  before  JPatteton,  Coleridge  aad  Wig/dman  Ju 


vrt 
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le  plaiDtifi^  supposing  the  fees  not  to  be  demondable^  Queen's  Bench. 

ma  not  by  attachment ;  but  they  waived  all  formal  ob-  !__ 

BtionB^  and  prayed  the  Court  to  decide  whether  the  Ma»kw*ll 

e»  were  to  be  taken  or  not.  Dtwm. 

C7ter.  adv.  vult 


The  facts  disclosed  by  the  affidavits,  the  statutes 
^rred  to,  and  the  arguments  used,  sufficiently  appear 
tlio  judgment  of  the  Court,  which  was   now  de- 
by 


PjlTTESOK  J.    After  stating  the  nature  of  the  ap^ 

i^cUion,  his  Lordship  said : 

I?he  writ  was  issued  at  the  instance  of  the  plaintiff 

t;he  purpose  of  charging  the  defendant  in  execution. 
^  question  was,  whether  the  Clerk  of  the  Papers  of 
^  Queen's  Prison  had  a  right  to  require  payment  of 
^  fee  at  all  by  the  plaintiff  for  receiving  the  writ. 
Xefore  the  passing  of  stat  5  &  6  Vict  c.  22.  (a) 
^  office  of  Clerk  of  the  Papers  of  the  Queen's  Bench 
.eon  was,  by  stat.  27  G.  2.  c.  17.  s.  7.,  in  the  gift  of 
^  Marshal  of  the  Marshalsea  of  the  Court  of  Queen's 
Kxch ;  and  the  appointment  was  by  that  statute  to  be 
*"  as  long  as  the  person  appointed  should  behave  him- 
J  well  in  the  office.  Such  an  appointment  would 
^6  an  office  for  life,  subject  to  the  power  of  the 
^urt  of  Queen's  Bench  under  the  8th  section  of  the 
^  to  remove  for  neglect  or  misbehaviour. 

In  1829,  WiUiam  Hewitt  was  appointed  Clerk  of  the 
upers  by  the  then  Marshal  of  the  Queen's  Bench,  and 
^  the  office  at  the  time  of  the  passing  of  stat.  11  Cr.  4. 

(a)  *<  For  consolidating  the   QueerCi  Bench^  I^'leet,   and   Marshalsea 
liioiii,  and  for  regulating  tbt  Queem's  Prison,'* 
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Volume  XIV.    &  1  ^.4.  c.  58.  and  stat.  1  &  2  »:  4.  c.  35.    By  the 

1  Q/JA  * 

first  of  these  statutes,  persons  holding  offices  in  or 


Markwill     longing  to  any  of  the  Superior  Courts  at  Westmm^^ 
DrsoN.        YiQT^  to  furnish  an  account  of  the  fees  and  emolumeiB.^ 
of  their  offices  (a)  to  the  Commissioners  appointed  unA^^ 
th&t  Act ;  and,  by  sect.  4,  the  Commissioners  were   '^ 
enquire  into  the  legality  as  well  as  the  amount  of  t1^^ 
fees,  and  might  require  proof  to  be  made  upon  oath.  Jbr*y 
sects.  7  and  8  all  fees  that  were  legally  received  showJld 
continue  to  be  received  until  otherwise  directed,  KBc:i<i 
be  accounted  for  to  the  Treasury.     By  the  last  of  t-^M^c 
above  statutes  (1  &  2  ^.  4.  c.  35.)  all  fees  which  fc-.'Vie 
Commissioners  deemed  reasonable,  and  which  had  b^^^^n 
received  for  fifty  years   before   the  24th  May  18^3  i, 
should  be  taken  to  be  legal  fees. 

Upon  the  enquiry  before  the  Commissioners  um^dcr 
these  acts  of  parliament,  a  list  of  the  fees  which  iv'^rt 
proved  by  oath  to  have  been  received  by  the  Cl^ri: 
of  the  Papers  of  the  Queen's  Bench  Prison  for  'G^£\j 
years  before  the  24th  oi  May  1831^  was  submitted    to 
the  Commissioners ;  and  such  fees  were  by  them  deeom^ 
to  be  reasonable ;  they  were  therefore  to  continue  to  l^e 
received  until  other  directions  should  by  given  by  cox3n- 
petent  authority^  and  were  accordingly  received  by  tl^© 
Clerk  of  the  Papers  of  the  Queen's  Bench  Prison  dov^s'*^ 
to  the  passing  of  stat.  5  &  6  Vict  c.  22.,   and  w^^^^" 
accounted  for  to  the  Treasury. 

Mr.  Hetoitt  continued  to  hold  the  office  of  Clerk     ""^^ 


the  Papers  of  the  Queen's  Bench  Prison  until  the 
ing  of  stat  5  &  6  Vict  c.  22.,  when  he  retired, 
that  statute,  the  prisons  of  the  Fleet  and  Marshak^^^^ 

(a)  Which  should  hare  become  due  in  the  last  ten  years.    Sect.  U      " 
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re  abolished,  and  the  prison  of  the  Queen's  Bench   Queen:$  Bench. 

1  QRf\ 

}  constituted  (under  the  name  of  the  Queen's  Prison)  !__ 

only  prison  for  those  who  might  have  been  im-  Ma»iwii.i. 
soned  in  the  Queen's  Bench,  the  Fleet  or  the  Mar-  !>»«"*• 
Isea;  and  all  the  offices  in  the  prisons  of  the  Fleet 
1  Marshalsea  were  abolished ;  and  the  fiiture  appoint- 
Qt  of  the  officers  of  the  Queen's  Prison,  as  well  as 
regulation  of  the  prison  itself,  was  given  to  the  Secre- 
T  of  State  jof  the  Home  Department.  Some  offices 
he  Queen's  Bench  prison  were  to  be  abolished  upon 

next  vacancy ;  but  the  greatest  number  of  offices 
iained  as  before,  and  amongst  them  the  Clerk  of  the 
^ers,  who  was,  however,  upon  the  next  vacancy  to  be 
cl  by  a  salary;  and,  upon  the  retirement  of  Mr. 
tcitty  Mr.  Evison  was  appointed  Clerk  of  the  Papers 
Ji  a  fixed  salary  of  400/.  per  annum. 
Xhe  fees,  however,  which  before  the  passing  of  stat. 
ic  6  Vict.  c.  22.  had  been  received  by  the  Clerk  of  the 
pers  and  accounted  for  to  the  Treasury,  continued  to 
received  and  accounted  for  after  the  Act  had  taken 
^t,  in  the  same  manner  that  they  had  been  before. 
d  the  question  before  us  was,  whether,  after  that  Act 
k  effect,  and  the  present  Clerk  of  the  Papers  had  been 
minted  with  a  fixed  salary,  he  could  lawfully  insist 
'^  being  paid  the  usual  fees  for  the  performance  of 

^uty,  not  indeed  for  his  own  benefit,  but  to  be 
>\mted  for  to  the  Treasury :  and  we  are  of  opinion 
^  be  could. 

^liough  the  appointment  of  the  Clerk  of  the  Papers 
^\ie  Queen's  Bench  Prison  was  not  by  the  Court  or 

Chief  Justice,  we  entertain  no  doubt  but  that  his 
^^  was  one  belonging  to  the  Court,  and,  as  such,  within 
1. 11  G.4.  §•  1  JV.  4.  c.  68.   and  stat.  1  &  2  fF.A. 


under  atat.  5  &  6  Vtct.  c  22,,  instead  of  thi 
ehal ;  but  those  circumstances  do  not  appear  1 
determine  the  question.  The  office  of  Clerk 
Papers  of  the  Queen's  Prison  is  in  effect  th 
as  that  of  Clerk  of  the  Papers  of  the  Queen's 
Prison,  with  some  additional  duties.  The  solar 
he  receives  is  not  said  hj  the  Act  to  be  in  lien  < 
and,  until  otherwise  directed  by  competent  au 
we  think  he  was  justified  in  insistiDg  apon  pay 
the  same  fees  that  had  been  theretofore  pud 
Clerk  of  the  Papers  of  the  Queen's  Bench  Prisoi 
it  belonged  to  that  Court  outy,  and  which  ht 
found  to  be  legal  and  reasonable  by  the  C 
sioDCTS,  and  were  accounted  for  by  him  to  tlie  I 
the  Treasury.  Uutil  some  change  is  made 
Legislature,  or  others  competent,  with  respect 
payment  of  those  fees,  the  Clerk  of  the  Papers  i 
to  us  justified  in  insisting  upon  payment  of  thei 
the  rule  therefore  in  this  case  will  be  discharged 
out  costs. 

Bule  diacharj 


(a)  BcpotUd  b7  C  fffaeUwm  Eiq. 
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Queen's  Benek. 

1850. 


KoBEBT  BuNTER  and  Thomas  Fisher  against     Tuesday, 

•^  February  26th. 

Henry  Cresswell,  Clerk. 

I^HE  plwntiffi,  in  Trinity  term  1848,  obtained  a  itlTcSlo^f  ""^ 
rule  calling  on  the  Bishop  of  Bath  and    Wells  judgment  of 

=*  ^  this  Court, 

>     shew  cause  why  he  should  not  pay  to  the  plain-  against  a  bcne- 

.  *^       .      ficed  clergy- 

Br^  the  sum  of  511/.  8«.  \d.  leyied  under  the  writ  man:  it  was 
^    sequestrari  facias  issued  in  this  cause.     Upon  the  the  sequestm- 
^«ring  of  the  rule  it  was  ordered  that  the  Bishop  into  receipt  of 
^ould  pay  to  the  plaintiffs  145i  15*.  6rf.,  being  the  {^^  ^ntace.^ 
aaount  of  the  profits  received  before  13th  September  Subsequently 

•^  -■  the  defendant 

S46,  and  that,  as  to  the  profits  received  after  that  (by  proceed- 

ings  under 

^te,  amounting  to  365/.  7*.  IdLy  the  facts  should  be  stat.  s  &  4  Vict, 
t=«Ued  for  the  opinion  of  the  Court  in  a  special  case,  suspended  from 
^lich  was  done  accordingly.     The  special  case  was  his  office,  and 
argued  in  last  HUanj  term  (a)  by  Montagu  Smith  for  [^7^"^  of  hi. 
be  plaintiffs  and  Rogers  for  the  Bishop.  h^nei^ce,  for 

sr  ^  tr  eighteen 

Cur.  adv.  vult.  ";?°^«-.  The 

Bishop  issued 
a  sequestration 
mi       rf.  -I    •        1  11  n  ^^  *hi«  »en- 

The  facts  stated  in  the  case,  and  the  arguments  of  tence,  to  a  dif- 
U)unsel,  sufficiently  appear  in  the  judgment  of  the  trator,  whicT 
iJourt,  which  was  now  delivered  by  Ih^jidgme^^^ ' 

debt  for  which 
the  first  se- 

Patteson  J.     In  this  case  a  sequestrari    facias  que«tration  had 

*■  issued  being 

still  unsatis- 
ied.    On  a  rule  calling  upon  the  bishop  to  shew  cause  why  he  should  not  pay  the  plaintiflT, 
It  whose  suit  the  first  sequestration  issued,  the  profits  of  the  benefice  received. 

Held,  that  the  suspension,  for  the  time  of  its  endurance,  operated,  in  respect  of  per- 
ieption  of  the  profits,  as  amotion  would  hare  done,  not  only  against  the  clerk,  but  against 
lis  creditors ;  and  the  rule  was  discharged  as  to  the  profits  receiTed  after  the  second  se- 
|utstratioD  was  published. 

(a)  January  25th.     Before  Paiteeaf^  Cokridge  and  Wi^man  Js. 
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'. recovered   against  the  defendant  in   the  March  pi 

BuNTiR  ceding;  it  was  addressed  to  the  Bishop   of  BaA 

Crksswelu  Welk^  who,  in  November  1843,  issued  his  sequestratio: 


and  sequestered  the  defendant's  vicarage  of  Creech 
Michael.     Publication  immediately  took  place ;  and 
sequestrator  entered  into  the  receipt  of  the  profits 
the  benefice. 

In  1844  a  proceeding  was  promoted  in  the  Ardk. 
Court  against  the  same  defendant,  under  the  Chur^csli 
Discipline  Act  (3  &  4  Vict  c.  86.) :  and,  on  the  1^  ^di 
February  1846,  a  decree  was  pronounced,  by  whS.<A 
he    was   suspended,   for  eighteen  months  then  n^^t 
following,  ''from  all  discharge  and  function  of 
clerical  oflSce,  and  the  execution  thereof,  that  is  to 
from  preaching  the  word  of  God,  administering  -time 
sacraments,  and  celebrating  all  other  duties  and  cMc^sb 
in  the  said  church  and  parish,  and  elsewhere  within  tf-a*^ 
province  of  Canterbury ^  and  from  taking  and  reoeivii^L^^ 
the  fruits,   tithes,   rents,   profits,   salaries,   and  other^^ 
ecclesiastical  rights,  dues  and  emoluments  whatsoever, 
belonging  or  appertaining  to  the  said  vicarage  an< 
church." 

This  judgment  was  duly  published  on  the  8th  March 
1846:  and,  on  the  10th  September  1846,  the  Bishop  of     ^ 
Bath  and  fFells  issued  his  sequestration,  to  a  different 
sequestrator,  which  was  duly  published  on  the  13th 
September  1846. 

The  question  for  our  consideration  is,  substantially,  ^^ 
what  effect,  if  any,  this  sequestration  has  upon  that  ^^ 
previously  in  operation;  and  that  question  must  de— ^^ 
pend,  for  its  answer,  upon  the  nature  and  effect  of  thc^  ^i 
judgment  of  suspension.     It  was  not  contended  tlin    ^/ 
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previouB  sequestration,  issued  under  the  authority  Queen*s  Bench. 

rectly  of  this  Court,  took  away  from  the   Court  * 

*ifitian  the  jurisdiction   to  suspend,    or  from    the  ^^^'^ 

bop  the  power  and  duty  to  issue  the  second  se-     Cumwkll. 

stration  in  execution  of  that  sentence;  but  that^ 

he  extent  of  the  '^  ecclesiastical  goods,"  to  which  it 

lied,  it  so  took  them   out  of  the  incumbent  as  to 

v'ent  the  second  sequestration  from  operating  upon 

OQ.    And,  as  the  first  writ  is  in  effect  in  terms  as 

;c  as  the  second,  if  this  argument  can  be  sustained, 

iiust  render  the  second  wholly  inoperative,  until  the 

gment  in  respect  of  which  it  issued  be  satisfied. 

Che  vicar,  it  was  said,  was  put  out  of  possession 

'the  first  writ ;  and  therefore  there  was  nothing  for 

second  to  attach  upon.     For  this  point  the  cases 

JDoe  denu  Morgan  y.  Bluck  (a)  and  Harding  y. 
'i2(i)  were  relied  upon;  but  neither  case  seems  to 

to  establish  the  proposition  in  the  sense  in  which 
v?a8  put  forward  in  the  argument.  In  the  former, 
t  defendant  had  received  proper  notice  to  quit  the 
l)e  land  of  which  he  was  tenant  to  the  rector  at 
^tmas  1812  ;  the  demise  by  the  rector  was  laid  on 

1st  o{  Jantutry  1813;  and  the  sequestration  relied 
for  the  defendant  as  ousting  his  title  to  sue  was  not 
led  till  the  3d ;  it  could  not  therefore  be  disputed  that 

rector  had  a  good  title  on  the  day  of  the  demise, 
cIi  was  all  that  was  decided.  Mr.  Justice  Dampier 
ded  went  on  to  say,  and  correctly  we  think,  that  the 

^r  was  not  entitled  to  the  possession  of  the  lands, 
>  that  he  could  not  sue  out  a  writ  of  habere  fi^cias 
Bessionem ;  but  the  right  to  be  restored  to  the  actual 
Bession,  whereby  he  would  defeat  the  operation  of 

(a)  3  Camp.  447.  (6)  10  Af.  ^  IT.  42. 

Vol.  xiy.  n.  s.  3  i 


the  writ  of  execution  ;  I'arke  U.,  speaki 
ference  to  this,  uses  the  expreBsion  that  the 
of  the  sequestratioQ  takes  the  possession 
rector  and  places  it  in  the  Bishop  (a).  In 
and  Baron  Alderson  speak  undecidedly  on 
and  Rolfe  B.  says  nothing.  But  we  app 
clear  that  the  defendant  remained  vicar  a 
writ  published;  the  vicarage  was  full  < 
might  have  been  deprived  of  it,  he  might  h 
it,  both  which  suppose  a  previously  existin 
in  some  sense ;  nor  could  it  be  disputed  thai 
these  events  the  title,  and  the  possession  of 
trator,  or  rather  the  Bishop,  under  the 
would  have  determined. 

So  that  the  question  is  really  brought  t( 
effect  of  suspenaioD.  Amotion  would  hav< 
the  effect  of  the  first  writ,  as  death  would 
permauently ;  will  suspension  have  for  tl 
same  or  a  less  efiect?  Bishop  Gibson  (O 
p.  1047.  ed.  2.)  says  that  suspension  ab  off 
ficio  jointly,  or  ab  officio,  or  beneficio,  no, 
called  a  temporary  degradation  or  deprivati 
and  the  authority  which  he  dtee,  and  otfai 
we  have  referred,  bear  out  this  descripUo 
is  degradation,  and  deprivation,  but  both  u 
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jn  the  time  has  expired,  and  the  conditions  which  Queen*t  Bench. 

th^     sentence  may  collaterally  impose  are  fulfilled,  the  [ 

Coxart  contemplates  that  the  Priest  will  resume  the  Bunti* 
e^^xcise  of  his  functions  and  re-enter  into  the  enjoy-  Caisawitt. 
mex^t  of  his  benefice)  he  is  neither  solemnly  degraded 
(the  insignia  of  his  order  are  not  stripped  from  him)^ 
IB  he  absolutely  amoved  from  his  benefice.  The 
;inction  is  well  stated  in  the  following  passage^  to 
Ibnnd  in  the  Institutiones  Canonicce  of  J.  Devotus, 
L.  4,  p.  257.  tit.  XX.  s.  6.  {Rome,  1826.).  "  Ac- 
<^^dity  quod  clerici  sacris  officiis,  aut  ecclesiasticis 
^ipendiis  suspensi  dignitatem^  et  beneficium  non 
^•QUttunt,  sed  tantum  privantur  fhictibus  beneficii^ 
^luaque  inde  pendentibus,  suique  ordinis,  ac  dignitatis 
^iMiera  exercere  prohibentur.  Verum  depositio  non 
aoliuii  clericum  ab  omni  munerc  ordinis,  ac  beneficii 
^epellit,  sed  eum  etiam  officio,  et  beneficio  omnino 
pn^Fat,  titulurnqne  aufert,  ita  ut  ad  illud  sine  nova 
^^llatione  redire  nequeat."  In  the  sense  in  which  we 
*re  now  considering  it,  suspension  can  only  take  place 
"^itli  regard  to  ecclesiastical  persons ;  but  the  term  is  a 
S^zieric  one  in  the  Canon  Law,  and  laymen  may  incur 
^^  I  and  this  we  mention  because  the  cfiect  of  it  in  the 
**tt€r  case  furnishes  an  analogy  which  illustrates  the 
^^**«  m  hand.  By  stat.  5  &  6  £.  6.  c.  4.  s.  1.  against 
^'^i^rrelling  and  fighting  in  churchyards,  the  Ordinary 
*Oiir  the  ofiTence  specified  may  suspend  the  oflfendcr,  if  he 
^  a  layman,  ab  ingressu  ecclesia;,  if  a  clerk,  from  the 
^^^^listration  of  his  office,  for  so  long  a  time  as  he 
*^^  by  his  discretion  think  meet  and  convenient,  ac- 
^l^ding  to  the  fault.  This  suspension  of  a  layman  ab 
^^Sressu  ecclesi»  Bishop  Gibson  (a)  says  may  be  called  a 

(a)  Codex,  voL  ii.  p.  1047.  (ed.  2.) 

3l  2 
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Volume  XIV.   temporary  excommunication ;  and  it  seems  to  have  bonu--^ 
1__  the  same  relation  to  absolute  excommunication,  whi 


BcjNTiK       suspension  for  a  time  does  to  degradation  and  depii^ 
C&uswELL.     tion.    Each  was  imposed  for  lighter  offences ;  when  the^ 
were  exhausted,  the  party  resumed  the  enjoyments 
which  he  had  been  debarred,  without  formal  restoratioi^ 
or  new  collation;  the  suspended  layman  oontinned  r 
member  of  the  church,  and  the  suspended  derk  co: 
tinues  a  priest  and  incumbent ;  though  both  are  de 
from  the  enjoyment  of  the  respective  rights,  which 
continuance  would  in  itself  imply. 

If,  however,  any  one,  who  in  any  sense  daims  un 
the  suspended  clerk,  can  claim  to  receive  the  firoita 
profits  of  the  benefice,  two  inconveniences  will  folia 
First,  They  are  withdrawn  from  the  object  for 
they  were  primarily  bestowed, — the  due 
of   him    who    performs    the    duties    and   bears 
burthens  of  the  cure.     The  church  being  for  the 
in  substance  deprived  of  its  minister,  it  is  cast  ppo  i^"^^ 
the  bishop  to  provide  for  the  temporary  vacancy ;  in^^^' 
to  enable  him  to  do  so,  he  is  to  receive  the  profiti^  noV^^ 
as  when  he  receives  them  in  the  execution  of  a  wii^-  -^ 
from  a  temporal  court,  as  a  sort  of  sheriff,  with 
liability  to  account  to  the  Court  for  his  recdpts,  b 
in  virtue  of  his  office  of  chief  pastor,  responsible  to  nr. 
one  so  long  as  the  church  is  properly  supplied.    Bu^^^^  °^ 
this  he  cannot  do,  if  the  funds  for  the  maintenance 
the  minister  may  be  kept  from  him  by  any  prior 
ecution  or  incumbrance.    Secondly,  The  very  end  •       ^ 
the  sentence  will  be  frustrated.     In  considering 
principle  which  must  govern  this,  the  statutes  wbl 
prevent  the  charging  of  benefices  by  incumbents,  wh^*^ 
do  not  indeed  operate  against  executions  or  judgmeat^ 


a 

at 
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be  laid  oat  of  view :  if  the  incumbrancer^  whether  Queen*s  Bench, 

'^lie  capadtj  of  creditor  or  any  other^  may  maintain  ' 

claim  against  the  bishop^  the  saspended  incambent       Buntik 
^dfl^  is  the  receiver  of  the  profits ;  either  his  debt    Ckisswill. 
X^^d  thereby^  or  his  grantee  is  receiving  the  fruits 
Mi  grant,  but  both  in  virtue  of  his  right ;  so  that 
Yight  must  be  held  to  exist  at  the  very  time  when  by 
^1^^   sentence  it  has  been  taken  away. 

'e  cannot  therefore  agree  in  placing  the  parties, 

plaintiffs  on  the  one  hand  and  the  bishop  on  the 

Lcr,  as  the  counsel  for  the  plaintiffs  felt  compelled  to 

in  the  relation  of  contending  incumbrancers,  whose 

inter  se  were  to  be  determined  by  priority  of. 

:  it  appears  to  us  that,  if  the  plaintiffs  can  mun- 

their  right  now,  they  could  equally  do  so  if  they 

tre  posterior  in  the  date  of  their  charge ;  because  the 

ly  foundation  on  which  they   can  stand   is  on  the 

^^^istence  of  such  an  interest  in  the  incumbent  after 

^^^opension  as  would  be  available  to  answer  the  writ  of 

^^^^ution ;  and,  whether  it  came  earlier  or  later,  the 

would  attach  on  this,  if  it  were  in  existence. 

Ko  direct  authority  was  furnished  us  in  the  argument, 

vt  have  we  been  able  to  find  any ;  we  have  been  com- 

K^^Ued  therefore  to  decide  this  case  upon  principle ;  and 

seems  to  us  that,  on  principle,  it  is  clear  that  the 

^Vispencdon,  for  the  time  of  its  endurance,  operates,  in 

^^^^spect  of  the  perception  of  the  profits,  as  amotion  or 

^^eath ;  that  the  plaintiffs'  right  therefore  is  suspended 

9^m  the  13th  September  1846,  the  date  of  publication 

^)f  the  second  sequestration.     Nor  is  there  any  hardship 

^n  thb :  every  creditor  of  a  beneficed  clergyman  knows 

tihat  his  recourse  to  the  ecclesiastical  goods  of  his 

debtor  is  of  a  limited  nature,  determinable  by  his 
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Volume  XIV.   death,  resignation  or  amotion ;  and,  such  as  it  is,  it 
^^^^'       in  addition  to  the  same  absolute  recourse  to  his  \\ 
goods  and  lands  as  the  creditor  has  against  a  laymftn. 
A  second  point  (a)  was  made  in  the  argument,  th 
the  Bishop  was  estopped  by  his  return  from  con 
this  matter :  and  we  decided  that,  under  the  circui 
stances,  he  was  not. 

The  rule  therefore  will  be  discharged  as  to  the 
of  365/.  Is.  7rf.,  the  amount  received  since  the  1 
September  1846,  but  without  costs. 

Rule  discharged  accordingly 


'> 


(a)  As  this  point  was  of  no  general  consequence,  the  facts  relatl' 
it  are  not  stated. 

(6)  Reported  by  C.  Blackbum,  Esq. 


to 


Tuesday, 
February  S6th. 

An  agreement 
of  demise  for 
three  years,  ex- 
ecuted in 


Arden  against  Sullivan. 


A  SSUMPSIT.    The  declaration  stated  that,  in  ccr^' 
sideration  that  defendant,  at  his,  defendant's,  requ^^^» 


M^r^h  1845,  in  ^^  bccomc  and  was  tenant  to  plaintiff  of  a  house,  up-^^ 


and  subject  to  the  terms  that  defendant  should  duri^^«^ 
the  continuance  of  his  said  tenancy  put  and  keep  t^ 
said  bouse  in  good  repair  and  condition,  and  so  leave  t^ 


writing  but 

not  by  deed, 

was  prevented 

from  operating 

as  a  lease  by 

Stat.  7  &  8  f  tc/. 

c.  76.»  and  was 

not  reestablished  as  a  lease  by  staU  8  &  9  Vict,  c.  106.,  which  repealed  the  former 

but  took  effect  only  as  from  October  1 845. 

A  tenant  entered  into  possession  of  a  house  under  such  agreement,  made  with  J. 
B.y  paid  them  rent,  and  so  became  tenant  from  year  to  year  to  them,  on  such  terms  of 
agreement  as  were  not  inconsistent  with  a  yearly  tenancy.     Afterwards  A,  assigned  all- 
interest  in  the  premises  to  B.     The  tenant  continued  in  occupation,  and  paid  rent 
singly.     Held  that,  under  these  circumstances,  it  was  to  be  presumed,  in  the 
proof  to  the  contrary,  that  the  tenant  had,  in  consideration  of  B.  permitting  him  to 
tinue,  agreed  to  hold  of  B.  on  the  terms  on  which  he  had  held  of  A.  and  B,  :   And 
an  action  lay  at  the  suit  of  B,  singly  against  the  tenant  for  not  putting  the 
repair  and  keeping  them  repaired  :  there  being  a  stipulation  to  that  efifect  in  the 
with  A.  and  B.y  and  that  being  a  term  not  inconsistent  with  a  yearly  holding. 
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e  on  the  termination  of  his  said  tenancy  or  giving  Q««n*«  Bench. 

possession  of  the  same^  defendant  promised  plaintiff, 

Lxig  the  continuance  of  the  said  tenancy,  to  put  and  Abd«n 
p  the  said  house  in  good  repair  and  condition,  and  Sulutah. 
leave  the  same,  on  the  termination  of  the  said 
i^ncy  or  giving  up  possession  of  the  said  house,  in 
b  good  repair  and  condition.  Averments  of  con- 
i^ance  of  the  tenancy  for  a  sufficient  time  to  put  the 
.ee  in  good  repair,  and  termination  thereof.  Breach : 
b  defendant  did  not  put  nor  leave  the  house  in 
air.  Fleas :  Non  assumpsit,  and  a  traverse  of  the 
sich.     Issues  thereon. 

3n  the  trial,  before  Erk  J.,  at  the  Middlesex  sittings 
*ing  Hilary  term,  1849,  it  appeared  that,  in  1845, 
plaintiff  and  Edward  Twynam  were  owners  of  the 
tmises,  and  that  an  agreement  in  writing  between 
iQ  and  the  defendant  was  executed  on  28th  March 
■^9  of  which  the  material  part  was  as  follows. 
^  The  landlords  agree  to  let,  and  the  said  James 
^ivan  agrees  to  take  of  them,  from  the  24th  day  of 
ff  next,  for  the  term  of  three  years,  and,  if  he  should 
e^ards  continue  with  leave  of  the  landlords,  then 
^  yearly  tenant  subject  to  six  months'  legal  notice 
^  either  party  to  the  other,  a  house  and  premises 
^te  No.  7.  Warwick  Courts  High  Holbom  in  the 
^ty  of  Middlesex^  upon  the  terms,  conditions,  and 
-€ments  as  follows,  namely:  That  he,  the  said 
^es  Stdlivan,  shall  pay  the  clear  yearly  rent  of  67/. 
^  quarterly,  the  first  of  such  half  quarterly  payments 
be  made  on  the  8  th  day  of  August  1845,  and  shall 
^  pay  all  land  tax,  sewers  rates,  water  rent  or  rates, 
I  all  other  rates,  taxes,  outgoings  and  assessments 
atsoever  in  respect  of  the  premises  or  any  part 

3i  4 
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Judge  had  been  misunderstood.     The  argument  on  Queen's  Bench. 
this  point  is  omitted.     In  last  term  (a),  * 

Ardzit 

T. 

KnowUs  and   W.  Pitt   Taylor  shewed  cause.     The     Sulutav. 
agreement  in  writings   being  after  the   1st  January 
1845,  was  subject  to  stat.  7  &  8  Vict.   c.  76.  s.  4., 
and  could  not  operate  as  a  lease.     That  statute  is  re- 
pealed hj  stat.  8  &  9  Vict  c.  106.  as  from  the  1st 
October  1845  ;  but  the  agreement  was  before  that  day, 
and  consequently  not  affected  by  the  latter  statute.   The 
effect,  therefore,  of  the  defendant's  entry  and  payment 
of  rent  was,  that  he  became  tenant  to  Arden  and  Twy- 
nam,  not  for  the  term  of  three  years,  but  from  year  to 
year,  on  the  terms  in  the  agreement,  so  far  as  they  are 
applicable  to  such    a  tenancy ;   Doe  dem.   Rigge  y. 
^rf/(6),  Richardson  v.  Gifford  (c),  Berrey  v.  Lindley{d). 
Then,  when  Ttoynam  assigned  his  part  of  the  reversion 
tx>  the  plaintiff,  the  plaintiff  became  the  sole  landlord, 
and  the  defendant  was  his  tenant  from  year  to  year. 
That  alone  would  not  give  him  a  right  to  sue  singly ; 
£or,  though  covenants  run  with  a  reversion,  promises 
not  under  seal  do  not;   Brydges  v.   Lems{e).    But 
the  plaintiff  might  have  given  the  defendant  notice  to 
quit ;  which  was  not  the  case  in  Brydges  v.  Leiois  (e). 
There,  the  plaintiff,  the  assignee,  having  no  power  to 
turn  out  the  lessee,  consideration  for  a  new  promise  on 
his  part  was  wanting.     But,  where  the  party  becoming 
landlord  has  such  power,  and  the  tenant,  knowing  this, 
pays  him  rent,  it  operates  as  a  fresh  contract,  by  which 
tibe  tenant  promises  to  hold  under  the  landlord  (in  this 

(a)  January  22d.     Before  Patteson,  Coleridge  and  Erie  Js. 
(6)  5  T.  21.471.  (c)  lji.^E.  52. 

{d)3M.i  G,  498.  (e)  S  Q.  B.  603.  605. 
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Volume  XIV,    case  the  plaintiff  singly)  on  the  terms  contained  in  tfc^® 
*        previous  agreement;  Buckwarth  v.  Simpson  (a). 


Abdek 

SULUTAK. 


fallacy  on  the  other  side  is  in  treating  this  as  an  actii 
brought  on  the  agreement  in  writing :  that,  no  dou^ 
is  with  the  plaintiff  and  another ;   but   the  action  zr 
brought  on  a  fresh  contract  with  the  plaintiff  alone, 
be  his  tenant  on  the  terms  contained  in  that  writini 
l^Erle  J.    That  may  be  where  the  terms  are  such  as 
applicable  to  the  tenancy  from  year  to  year.     But  is 
promise  to  put  and  leave  in  repair  one  which  would 
made  on  so  short  a  tenancy  as  from  year  to  year? 
Richardson  v.  Gifford  (b)  the  contract  was  to  keep 
tenantable  repair.]    The  answer  to  that  objection 
given  by  Littledale  J.  in  the  same  case.     '*  If  a 
chooses  to  rely  on  being  merely  let  into  possession, 
waive  a  lease,  and  at  the  same  time  to  engage  that 
will  keep  the  premises  in  tenantable  repair  during 
whole  time  they  shall  be  in  his  occupation,  he  is  bo 
by  that  agreement"     That  applies,  whatever  the 
be ;  and,  though  perhaps  the  terms  might  be  so  io 
plicable  to  a  tenancy  from  year  to  year  as  to  shew 
a  party  could  not  have  intended  to  become  tenant 
year  to  year  on  them,  the  terms  in  the  present  agreem& 
are  not  inapplicable.     In  Digby  v.  Atkinson  (c)  a  co 
nant  to  keep  in  repair,  in  a  lease,  was  deemed  to  reguk' 
the  terms  under  which  the  tenant  held  on  as  tenant  froi 
year  to  year:  and,  the  premises  having  been  bumec^ —  ' 
he  was  held  liable  to  rebuild.     [Patteson  J.  The  aigir:-^'^-'^" 
ment  on  this  point  in  Buckworth  v.  Simpson  {a)  toirC^- 
upon  the  inference  to  be  drawn  from  the  absence  (^     ^ 
notice  to  quit :  and  that  was  what  I  had  in  my  miic^^^^^^^" 


-to 

:*e 

e 
d 


(a)  1  Cro.  M.  §•  R,  8S4. ;  S.  C  5  Tyr,  S44. 


(h)  lA.^E,  52. 


(c)  4  Camp,  275. 


I 
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Mrydges  v.    Lewis  (a).      But  that  inference  is  a  QvteiCt  Bench, 

►"titer  for  the  jury ;  and  I  am  afrud  no  question  upon  it  L^ 

'^  put  to  them  in  this  case.]  The  defendant*8  counsel  Ard«k 
>"uld  have  caused  this  question,  if  important  to  them,  Solutak. 
Idc  put  distinctly  to  the  jury.  That  it  was  a  question 
^  them  appears  from  the  dicta  in  Johnson  v.  The 
^urchwardens  of  St  Peter,  Hereford  (b),  and  from 
^yor  of  Thetford  v.  Tyler  (c).  The  jury  here  have 
turned  the  new  contract ;  and  the  facts  shew  a  good 
^^ssideration  for  it. 

Hawkins,  contr^  The  question  of  new  contract  seems 
^  have  been  discussed  on  both  ddes,  at  the  close  of 
ae  case,  as  a  question  of  law  {d).  As  to  the  effect 
f  the  late  statutes :  it  is  true  that  stat.  7  &  8  VicL 
.  76.  s.  4.  would  have  reduced  the  tenancy  commenced 
1  March  1845  to  a  tenancy  from  year  to  year.  But, 
rhen  that  act  was  repealed  by  stat.  8  &  9  Vict.  c.  106., 
he  agreement  of  March  1845  thereupon  became  good 
8  a  written  lease  for  three  years.  [^Patteson  J.  The 
epeal  operates,  by  sect.  1,  as  from  1st  October  1845.] 
rhe  effect  is  as  if  the  prior  act  had  never  passed. 
Therefore,  at  the  time  of  the  assignment  in  1847, 
vhich  was  subsequent  to  stat.  8  &  9  Vict.  c.  106.,  the 
lefendant  was  tenant  to  Arden  and  Twynam  under  a 
ease  for  three  years,  valid  by  the  Statute  of  Frauds. 
Ihis  action  is  expressly  for  breach  of  an  agreement 
contained  in  that  lease ;  but  the  assignee  of  the  rever- 


(a)  so.  P.  60S.  605. 

(6)  4A,i  E,  520. ;  lee  Jonet  ▼.  Shears,  4J.ffE,  832. 
(c)  8  Q,jB.95. 

id)  Batokintf  who  was  not  at  the  trial,  referred  to  the  notes  on  the 
brief  of  DawSmg  Seijt. 
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robtM*  xtv,    flion  cannot  sue  in  his  own  nt 

'__  contracts   Btat.   32  H.  8.   «.  34. 

AmDiv]  parol  agreements ;  Standen  y.  C 
SobUTAir.  of  rent  to  the  assignee  does  not 
respect  any  farther ;  for  the  pa 
the  revenrion  is  entitled  to  the 
the  statute,  and  without  an  sj 
the  suggestion  that,  npon  the  i 
defendant  hecame  tenant  to  At 
was  given  of  that  fact,  nor  was 
taken  upon  it.  They  would  pro 
that  the  defendant  would  enter  i 
to  repur,  having  only  a  year 
mises.  If  the  tenancy  was  nl 
year,  there  was  ground  for  cc 
tenancy  began  before  the  assig 
tract  to  repur  would  be  a  o 
landlords ;  and  it  could  not  be  e 
defendant  became  tenant  to  o 
anew  under  the  agreement  to 
Letoit  (&)  the  fact  of  a  new  co 
issue.  \^Patteson  J.  The  lang 
and  Parke  B.  in  Buckwortk 
strong.}  At  least  it  was  a  queetic 
or  not  the  tenancy  went  on  uj 
after  the  assignment. 


Pattesok  J.  now  delivered 
Court. 


(o)  10  e.  B.  135. 

(c)  I  Cn.M.i  R.m.i  S.C.ST^. 
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he  agreement,  under  which  the  defendant  entered  Quem*s  Bench. 
poasessionj  being  made  in  March  18455  was  pre-  ' 

ed  from  operating  as  a  lease  by  stat.  7  &  8  Vict  Ard«k 
).  which  came  into  operation  in  December  1844^  Sulutak. 
was  an  agreement  only ;  and  we  think  that  stat. 
9  Vict  c.  106.9  repealing  so  much  of  the  former 
ite  as  related  to  agreements  from  October  1845, 
not  apply  to  the  agreement  in  question ;  both  be- 
e  it  was  made  at  a  time  in  respect  of  which  the 
ler  statute  remains  unrepealed,  and,  also,  because 
nature  of  a  contract  is  fixed  by  the  intention  of 
parties  at  the  time  when  it  is  made.  The  de- 
ant,  by  entering  under  this  agreement  and  paying 
for  a  year,  must  be  presumed  to  have  agreed  to 
inant  from  year  to  year  under  Twynam  and  Arden, 
i  the  terms  contained  in  the  agreement,  none  of 
3  terms  being  so  inconsistent  with  that  estate  as  to 
t  this  presumption. 

hius  far  the  law  appears  to  have  been  settled;  but, 
L  the  assignment  by  Twynam  to  Arden  of  his  part 
le  reversion,  a  new  reversion  was  created ;  and  the 
idant,  by  continuing  to  hold  possession  and  to  pay 

continued  the  estate  from  year  to  year  under  the 
nee  of  the  reversion ;  and,  as  a  contract  not  under 
does  not  pass  with  an  assignment  of  the  rever- 

the  question  has  arisen  whether  there  is  any 
nd  for  presuming  that  the  defendant,  continuing  to 

the  same  estate,  agreed  with  the  new  reversioner 
)ld  upon  the  same  terms  as  he  had  held  imder  the 
nal  reversioner.  If  he  did,  the  original  agreement 
Arden  and  Twynam  may  be  taken  as  rescinded,  and 
lew  agreement  with  Arden  to  have  been  substituted, 
ppears  to  us  that  these  facts  would  have  proved 


1850. 

SUUITAV, 
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FoluBu  XIV.  die  contract  as  alleged  id  Buekaorth  t.  Simpton 
in  consideration  that  the  pluntiff  would  allow 
ancy  to  continue,  and  would  forbear  to  give  i 
quit,  the  defendant  promised  to  bold  upon  the 
the  agreement  And,  ae,  in  the  judgment  of  Al 
Parke,  Buch  an  agreement  is  said  to  be  impl 
such  a  state  of  the  facts,  the  declaration  in 
may  be  on  that  principle  supported,  being  in 
applicable  to  implied  agreements. 

We  do  uot  mean  to  eay  that  this  implicate 
not  be  rebutted  if  there  were  any  &cts  which 
lead  the  jury  to  infer  a  Afferent  intention  in  the 
but  without  any  evidence  to  the  contrary  sucl 
plication  ought  to  be  made.  And  the  important 
view  for  effecting  the  intention  of  the  parties  ii 
of  estates  from  year  to  year  under  agreements  i 
stated  in  the  some  judgment. 

Rule  dischai 


(a)  1  C.U.i  a.  834.  i  S.  C.5  Tgr.  jSO. 
ib)  See  Doe  drm.  Davemik  t.  Mo^,  \S  <L  B.  Si'. 
Tbii  oM  ii  in  part  r^iorud  b;  C  Blocktitm,  Eq. 
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Q.veen*t  Bench, 

1850. 


HouLDEN  against  Smith.  ^^^  ^^^ , 

SP ASS  for  false  imprisonment.     Pleas :  1 .  Not  ^  J"^«!  <»^  * 

*  court  of  re- 

ruilty.     Issue  thereon.    2.  That  defendant  acted  cord  is  answer- 
able in  an 
Stat.  9  &  10  Vict.  c.  95.^   and   that  a  month's  action  for  an 

)f  action  was  not  given.    Keplication:  that  there  bis  command, 

T  .1  wben  be  bas  no 

tice.     Issue  thereon.  jurisdiction 

the  trial,  before  Parke  B.,  at  the   Cambridge  \^t^^^'^ 
ir  Assizes,  1848,  a  verdict  was  found  for  the  ^**f /f*^?®  ?" . 

whichjunsdic- 

f,  subject  to  the  opinion  of  this  Court  upon  a  ^o"  depends. 

/       ^  •*  ^  ^  ThepIainUff, 

•  which  the  substance  was  as  follows.  who  dwelt  and 

.  carried  on  busi- 

defendant  was  judge  of  the   county   court  of  ness  at  Cam- 
\shire  holden  at  Spilsby,    The  plaintiff  dwelt  and  thefurisdict^on 
on  his  business  at  Cambridge^  out  of  the  district  coumy^ur^ 
a  to   the  Spikbg   Court      The   defendant,   on  J^^^'^^^^^^/^ 
I  July  1847,  gave  leave  to  two  persons  of  the  |e«veofthe 
of  Young  and  Madden  to  summon  plaintiff  to  stat.  9  &  lo 
ihby  Court   on  a  cause   of  action   which   had  i.60.,  the  cause 
[  in  the  district  of  that  Court.     Plaintiff  was  arisen  within 

n     A.   /^       T    '1  i-j»j         X  J  the  jurisdiction 

aed  at  Cambridge;  he  did  not  appear;  and,  on  ©f  the  court; 
f  the  summons,  judgment  was  given  against  him  ^"^^  dJ,*}f^^' 
mlt.     This  judgment  being  unsatisfied.  Young  ^Z^*^  Afte"" 
iddeUy  the  plaintiffs  in  the  plaint,  applied  for,  and  wards,  while 

the  plaintiff 

d  from  the  county  court,  a  judgment  summons,  still  dwelt  and 

carried  on 

Stat.  9  &  10  Vict  c,  95.  s.  98.,  calling  on  the  business  at 
f,  as  defendant  in  the  plaint,  to  appear  in  the  judgm'enrsum. 

mons  was  is* 
rder  of  the  judge  of  the  Spihby  Court,  under  sect.  98,  calling  upon  the  plaintiff*  to 
led  as  to  his  estate  and  effects ;  and,  the  plaintiff  not  appearing,  the  judge,  know- 
cts,  but  believing,  nevertheless,  that  he  had  authority,   made  an  order  that  the 
hould  be  committed  for  his  contempt. 

hat  the  commitment  was  without  jurisdiction  ;  and  that,  as  the  judge  had  ordered 
I  mistake  of  the  law  and  not  of  the  facts,  be  was  liable  in  trespass. 
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VtiumtXlv,    county  court,  holdeQ   at  Spihby,  in  or 
amined  by  the  judge  of  that  court,   r 


HoDLDiM  notice  that,  in  case  of  his  not  appearing 
Sonx.  committed  to  the  common  gaol  at  i 
summona  was  served  on  the  ptuntiiF 
where  he  resided,  out  of  the  district  < 
court  The  pluntiff  having  disregarded 
and  not  appearing  at  the  SptUbt/  court,  ] 
of  the  last  mentioned  summons  bavi 
proved,  the  defendant,  whilst  acting  i 
capacity  of  judge  of  the  SpiUbtf  coun 
.bon&  fide  believing  he  had  power  an 
such  judge  to  make  such  an  order, 
minute  book  of  the  Spilsby  court,  a  n 
the  action  in  that  court,  ordering  that 
in  the  plaint,  the  now  plaintiff,  ehoul 
tempt  be  committed  to  Cambridge  gac 
issued  accordingly ;  and  the  plaintiff  -w: 
it  and  imprisoned  in  Cambridge  gaol  u 
on  habeas  corpus.  Notice  of  action  gii 
was  proved  (a). 

The  case  was  argued  in  last  term  (i). 

Wation,  for  the  plaintiff.  The  proci 
county  court  were  regular  until  the  judgi 
issued.  By  staL  9  &  10  Vict  c.  95.  s.  \ 
who  has  obtained  an  unsati^sfied  judgmei 
holden  under  that  act  may  obt^n  sue 
from  "  any  county  court  within  the  lii 
any  other  party  shall  then  dwell  or  carry  oi 
This  does   not   authorise   such  an  appli 

fa)  See  also  the  ttatement  a(  Ticis,  p.  850,  poit. 
(4)   ISlband  23tb  of  Ja?ii(oiy,  1850,  before  FatUi 
Wighlman   J.. 


XIIL  VICTORIA.  843 

oart  in  which  such  judgment  was  obtained,  unless  Queen^i  Bench. 

he  defendant  reside  or  carry  on  his  business  within 1_ 

Ls  limits ;  therefore  the  defendant,  the  judge  of  the      HouLD.ii 

Ipilsby  court,  had  no  jurisdiction  to  issue  the  sum-        Smith. 

ions,  and  consequently  no  jurisdiction  to  commit  for 

be  allied  contempt.    It  probably  will  not  be  denied 

n  the  part  of  the  defendant  that  the  imprisonment 

^as  wrongful :  and  it  is  admitted  by  the  plaintiff  that, 

'hen  a  judge  comes  to  a  wrong  conclusion  either 

f  law  or  of  fact,  he  is  not  responsible  for  such  a 

rrong  decision,  if  it  be  in  a  matter  over  which  he 

as  jurisdiction.      But,  when  a  judge  has  no  juris- 

iction  over  the  matter,  he  is  responsible,  though  he 

sta  because  he  erroneously  thinks  he  has  jurisdiction. 

liis  distinction,  which  runs  through  all  the  cases,  is  . 

xemplified  in  Carratt  y.  Morley  (a).     The  defendant 

1   the  present  case  is  a  judge  of  a  court  of  record, 

rith  an  authority  limited  by  statute.     His  order  for 

he  imprisonment  of  the  plaintiff,  not  being  within  the 

cope  of  his  special  jurisdiction,  given  him  by  the 

tatute,  is  void ;  and  the  judge  who  made  it  is  liable 

n  trespass ;  Watson  y.  BodeU  (b).  Miller  y.  Seare  (c). 

rhere  is  a  class  of  cases,  of  which   Thomas  y.  Hud-^ 

Mm  (d)  is  one,  which  decide  that  an  officer,  obeying 

:he  order  of  a  court,  is  protected,  though  the  order  itself 

fas  yoid.     The  principle  on  which  those  decisions  rest 

B  shewn  in  Andrews  y.  Marris  {e).    The  officer  is  pro- 

Xsted  because  he  is  bound  to  obey  the  conmiands  of  his 

tperior,  if  formally  given,  without  enquiring  whether 

<a)  1  Q.  B.  18.  (6)  H  M.  j-  W.  57. 

<c)  2  r.  JBI.114I. 

id)  14  U.  |r  f^*  S5d.  Judgment  of  Exch.  affirmrd  on  Error  in  Exch. 
h^  Tftmnoff  t.  Budtim^  16  M.  f  W.  885. 
(O  1  Q.  B.  S. 

TOL.  xiy.  v.  S.  3  K 
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Volume  XIV.   the  BuperioT  was  justified  or  not;  bat  that  priodple  is 
'__   not  applicable  to  the  judge  himselE    The  whole  kw 


HooLDKK      Qjj  ^Q  liability  of  a  judge  is  to  be  found  in 
Smith.        y.  Halhet  (a)  and  in  Taaffe  y.  Dawnes  {b).    Parke  B. 
in  delivering  the  judgment  of  the  Judicial  Commii 
of  Privy  Council  in   Colder  v.  Halhet  (a),  states 
,  law  to  be  that  a  judge  has  an  immunity  in  respect 
any  act  of  a  judicial  nature  within  the  general  scope 
his  jurisdiction,  '^  and  whether  there  was  any  i 
larity  or  error  in  it  or  not,  would  be  dispunishable 
ordinary  process  at  law.    But  the  protection 
clearly  not  extend  to  a  judidal  act,  done  whoUy  witho 
jurisdiction.**    He  afterwards  adds  another  qoalifioatio  n 
to  the  liability  of  a  judge :  *'  It  is  well  settled  thst      » 
judge  of  a  court  of  record  in  England^  with  Huiilta^" 
jurisdiction,  or  a  justice  of  the  peace,  acting  judidili^^^ 
with  a  special  and  limited  authority,  is  not  liable  to 
action  of  trespass  for  acting  without  jurisdiction, 
he  had  the  knowledge  or  means  of  knowledge  of  whi^^ 
he  ought  to  have  availed  himself,  of  that  which 
tutes  the  defect  of  jurisdiction."    And  he  dtes 
V.  Poole  (c\  Pike  v.  Carter  {d)  and  Lamtker  v. 
of  Radnor  (e).    The  defendant,  in  the  present  case, 
in  fact   no  jurisdiction;  for  the  plaintiff  dwelt 
carried  on  his  business  out  of  the  limits  of  the 
fendant's  district.     The  facts  shew  that  the 
had  knowledge  of  this ;  he  had  given  leave  to  sommi 
the  plaintiff;  which  leave  would  not  have  been  requi 
if  the  plaintiff  had  resided  or  carried  on  his  busi 

(a)  3  Moore**  Privy  Coundl  Catei,  28. 

(6)  3  Moore,  P.C.C.  36.  note  (a). 

(c)  2  Lutw.  Jj}pendix,  1560,  1566.  ((/)  SBmg  ^.       TSi 

{e)  SEoit,  113. 


J 
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tJiin  the  district    The  service  of  the  notice  in  Cam-  Q«««'«  ^'^w^*- 

br£^e$hire  was  proved  before  the  defendant  at  the  * 

'tinA6  when  he  issued  hb  order  to  commit  the  plaintiff     Hooldem 
"to     Cambridge  gaol ;  and  it  would  have  been  wrong  to        Smith, 
oommit  him  to  any  gaol  except  Spihby  if  he  had, re- 
aided  in  that  district 

Then,  supposing  that  the  defendant  has  a  defence, 

It  1ft    not  open  to  him  under  the  plea  of  Not  guilty. 

-^  J^ostj/n  V.  FabrigoM  (a),  which  was  trespass  for  false 

^'^prisonment.  Lord  Mamfield  says,   ^'  Nothing  is  so 

^Qsif  as  that  to  an  action  of  this  kind  the  defendant 

'^  he  has  any  justification  must  plead  it ;  "  and,  again, 

^I^lierefore  by  the  law  of  England^  if  an  action  be 

biTiouiglit  against  a  judge  of  record  for  an  act  done  by 

^^*^Kk   in  his  judidal  capacity,  he  may  plead  that  he  did 

'^   9^  judge  of  record,  and  that  will  be  a  complete  jus- 

^"^Ci«tion.      So  in  this  case,  if  the  injury  complwied 

^^    l^ad  been  done  by  the  defendant  as  a  judge,  though 

*^«08e  in  a  foreign  country  where  the  technical  dis- 

ion  of  a  court  of  record  does  not  exist,  yet  sitting 

91  judge  in  a  court  of  justice,  subject  to  a  superior 

^w,  he  would  be  within  the  reason  of  the  rule 

the  law  o{  Efigland^ssLjQ  shall  be  a  justification; 

then  it  must  be  pleaded.'*    Thb  is  quoted  at  the 

in  PictofCs  Case  {b) ;  and  it  has  always  been  the 

to  plead  specially.     In  Hamond  v.  Howell  (c), 

V.  Burwell(d)  and  Taaffe  v.  Downes{e)  the 

ence  was  specially  pleaded.     [^fFiglUman  J.  referred 

Hobrogd  v.  Breare  (^).]    There  the  actual  trespasser, 

(a)  1  Co¥fp.  161.  173. 

(6)  SO  HoweW$  State  2Vta£s,2S5.  751. 

(c)  2  Mod  218.  (d)  1  Ld,  Raym.454. 

(e)  3  Moor^9  Privy  CouneU  Ctuet^  28,  note  (a). 

(f)  ^B.tJttd.AlS. 
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Volume  XIV.   in  seizing  the  goods  of  the  plaintiff,  did  aa  act  not 

*____  authorised  by  the  defendant,  who,  as  judge,  had  issu 

iiouLDKN      process  commanding  him  to  seize  the  goods  of  a 
Smith.        person.     The  defence  was  a  denial  that  the  defi 
did  the  wrongful  act,  which  is  Not  guilty.    In 
present  case  the  bailiff  imprisoned  the  plaintiff  by 
press  order  of  the   defendant,  but  he  says  he 
justified  in  giving  such  an  order;  that  justificat^^ 
should  be  specially  pleaded.     \W\ghtman  J.   In  DC 
Y.  Baron  Brougliam  Sf  Vaux(^a)  the  defence  was 
mitted  under  Not  guilty.]     There  the  defendant 
protected  by  the  conmion  law  as  a  judge,  and 
under  stat.  6  G.  4.  c.  16.,  and  vras  entitled  to  pir  wmd 
the  general  issue  by  sect.  44 ;   the  last  defence  ir^^ 
open  under  the  general  issue,  as  the  cause  was  befi^ 
the  rule  of  Trinity  term,  1  Viet  (&).     That  point  t 
pears,  by  the  report  in  Carrington  jr  Poyne^  to  hi' 
been  taken  at  the  trial,  though  it  is  not  noticed  in 
report  in  Moody  Sf  Robinson.     \^fFi^himan  J.  A 
ing  to  my  recollection  of  the  case.  Lord  Lyndkuti 
decided  it  entirely  on  the  ground  that  the  act  of  a 
of  record  was  not  a  prim&  facie  trespass  by  the  jodg^'^'^* 
and  consequently  that  proof  of  its  being  the  aet  of 


court  of  record  was  admissible  under  Not  guilty.] 

Worlledgey  contnL     The  defence  may  be  given 
evidence    under    Not    guilty.      In  Dicas  v.    Baan^^ 
Brougham  ^   Vaux  (a)    Lord   Lyndhurtt  appears 
have  acted  on  the  principle  just  stated  from  the 
Stat.  6  G.  4.  c.  16.  s.  44.  is  not  mentioned  in  Mood\ 
Bobinson^s  report  at  all ;  and  the  reporters  must 
thought  that  Lord  Lyndhurst  ruled  only  on  the 

(a)  I  M.  9f  Boh.  S09.  ;  S.C.eCmr.^  P.  S49. 
(6)  S  ji.^E.  279. 


in 
an 
to 
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iNrliiGh  they  notioed.      In  Buron  v.   Denman(a)  the  QueenU  Bench, 

Oourt  of  Exchequer,  on  a  trial  at  bar,  directed  the  '__^ 

that»  if  the  sdzure  of  the  gooda  by  the  defendant      Ho"^^'»«»' 
a  seizure  by  the  Crown,  it  was  an  act  of  state,        Smith. 
for   which  the  defendant  was  irresponsible  and,  there- 
fore,  entitled  to  a  verdict  on   Not  guilty.     That  is 
"^o   very  principle  of  Dicas  v.  Baron  Brougham  ^ 
VawuG  (&),  as  stated  in  Moody  Sf  Robinson.     There  are 
<>ther  authorities  for  it;   Tinsky  v.  Nussau{c\  Tunno 
▼•    JMorrU  (d).     [^Coleridge  J.     These  two  last  cases 
^oexn.    to    be  open  to  the  same  explanation  as  Hoi" 
^03f€t  V.  Breare(ey]    In  Le  Caux  v.  Eden{g\  an  action 
^^    'trespass  for  fidse  imprisonment  incidental  to  the 
^^^^uxig  of  a  ship  as  prize  which  was  afterwards  acquitted 
^y  t:\iQ  Court  of  Admiralty,  Not  guilty  was  the  only 
P*^«^    In  Calder  v.  Halket(h)  the  Court  seems  to  have 
^'^olijoed  to  the  opinion  that  the  same  plea  was  sufficient 
^      common  law.     The  imprisonment  here  was  by  a 
^^^**uit  under  the  seal  of  the  court.     It  is  true,  the 
_  ^'^ndant  ordered  that  warrant  to  issue ;  but,  if  it  is  so 
^e  act  of  the  Court  as  to  protect  him,  then  he  is 
guilty  of  the  trespass.   It  could  hardly  be  contended 
^^^^"t,  if  a  prisoner  tmder  sentence  of  imprisonment 
night  an  action  against  the  judge  of  assize  who 


b^ 


tenced  him,  the  judge  must  plead  specially. 
*Jhen  is  there  a  defence  here?    It  must  be  admitted 
t  the  committal  was  wrong,  under  the  circumstances ; 
the  defendant  would  have  had  jurisdiction  to  summon 

(«)  2Erek,l€7.  1S9, 190. 

(b)  1  M.f^  Bolt,  S09«;  S*  C.  6  Car,  j>  P.  249. 

(e)  U,  ^  M.  52. 

(d)  2  a  Af.|r  S.  298.    S.  C.  5  Tyr.  949. 

(ff)  2  J9.  j-  Aid.  47S.  (g)  2  DoupL  594« 

(A)  3  Moan,  P,aa  28. 79. 
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and  commit  the  plaintiff  if  he  had  dwelt  or 
on  business  within  the  limits  of  the  SptUby 
In  delivering  judgment  in  Colder  ▼•  Halhei(a)  Pari 
B.  says :  **  We  must  consider  the  defendant  as  being 
the  same  situation  as  a  criminal  judge  in  this  coun 
with  the  qualification^  that  he  had  no  jurisdiction 
one  particular  class^  viz.,  the  European  bom  sabj 
of  the  British  Crown;  and  the  question  is,  whe^l^^ 
he  is  liable  to  an  action  of  trespass,  for  causii^  tMje 
pluntiff  to  be  arrested,  he  being,  in  reality,  exetm^rt 
from  his  jurisdiction.**  He  then,  after  discusnog 
various  cases,  concludes:  ''  It  is  clear,  therefore,  th 
a  judge  is  not  liable  in  trespass  for  want  of  jurisfetio'-^''' 
unless  he  knew,  or  ought  to  have  known,  of  thcdefiw^^' 
and  it  lies  on  the  pluntiff,  in  every  such  case,  to 
that  fact.**  Now  how  does  the  plaintiff  in  the  pi 
case  prove  that  fact?  The  defendant  committed  him 
Cambridffe  gaol ;  and  no  doubt  that  shews  that  he 
aware  that  the  plaintiff  resided  in  Cambridgeshire  ; 
he  might  carry  on  business  in  Lincolnshire  ;  there  m 
be  thousands  of  persons  who  carry  on  business  in 
metropolis,  and  therefore  are  within  the  jurisdiction 
the  judges  of  the  Metropolitan  county  courts, 
yet  reside  in  Kent,  Surrey  or  Middlesex,  so  that  t 
judge  of  the  Metropolitan  county  court,  if  actL-^fiiig 
under  the  99th  section,  must  commit  them  to  a  g,^s*^' 
out  of  his  district     There  is  nothing  to  shew  that  fk 

defendant  here  had  his  attention  called  to  the  fact  t^^Kliat 
the  plaintiff  carried  on  his  business  out  of  the  dist^Btrict 
of  Spilsby.  It  is  true  that,  some  months  before,  he  ^^gsre 
leave  to  summon  the  plaintiff;  but  it  is  too  muc      ,/>  to 


10 

at 


of 


(a)  3  Moorct  P.  C.  C.  76. 
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nme  that  a  judge  of  a  County  court,  who  decides  Q^een^i  Bench, 

enormous  number  of  cases,  remembers  all  that  has  1^ 

^^^2a<5uned  in  his  court.  AU  that  would  in  fact  take  «^""" 
X^l^ce  at  the  time  of  the  committal  would  be  that  the  Smith. 
J'^^^ge  would  enquire -if  the  person  appeared,  and  if  there 
personal  service.  He  could  not  be  expected  to  sur- 
that  the  wrong  court  had  been  applied  to,  unless 
^K^mething  called  his  attention  to  it.  OHiet  v.  Bessey  (a), 
V.  Poole(b)f  Pike  v.  Carter(c),  Lowther  v.  Lord 
{d),  and  an  Anonym(nu(e)  case  in  Ventrisy  are 
^.tithorities  that  there  must  be  something  in  the  inferior 
oomt  equivalent  to  a  plea  to  the  jurisdiction,  or  at  least 
csonTeying  dear  notice  to  the  judge  that  there  was  no 
jTirifldiction,  or  else  the  judge  is  not  liable.  These 
authorities  were  not  cited  in  Carratt  v.  Marley{g)i  and 
"thib  ground  of  the  decision  against  the  commissioners 
in  that  case  was,  that  it  did  not  appear  that  the  com- 
inifwioners  had  any  evidence  before  them  that  the  plain- 
"tiff  resided  within  their  jurbdiction.  In  Andrews  v. 
Jf arris  (h)  the  action  was  not  against  the  commissioners. 
In  Watson  v.  BodeU{i)  it  was  assumed  that  the  want 
of  jurisdiction  was  known  to  the  defendant.  In  BeaU" 
rain  Ym  Scott  (ky  and  Smith  v.  Bouchier(J)  the  objec- 
tions to  the  jurisdiction  were  apparent  on  the  face  of 
the  proceedings.  Miller  v.  Seare{rn)  is  treated  by  HoU 
^^d  J.,  in  Basten  v.  Carew{n),  as  overruled  by  Doswell 
V.  Lnpey{p). 

(a)  8  (T.)  Jones,  214.  (6)  S  Lutw,  Appeti(Ux,\566. 

(0)  3Bing.1S.  (d)  S  Eati,  US,  119. 

(e)  I  Veniris^  S36.  (g)  1  Q.  B.  IS. 

(A)  1  Q.  B.  S.  (0  14  M.  4-  ff.  57.  70,  71. 

(k)  S  Campb.  388.  (/)  2  Sir,  993. 

(m)  2  fr.  Bl.  1141.  (n)  3  B.  ^  C.  649.  657. 

fa\  J  n  A-  r  itii 
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Volume  XIV.        fVatsoTiy  in  reply,  cited  Terry  v.  Htrntington  (a)  aa^ 

1__  Wingate  y.  Waite  (ft),  and  contended  that  the 

ouLDXN  ^  question  was  wholly  without  the  jurisdiction  of 

^^*'«  defendant,  inasmuch  as  the  authority  given  by 


98th  and  99th  sections  was  to  proceed  in  pcenam(^^ 
an  entirely  new  jurisdiction,  and  not  in  oontinuar:^ 
of  the  original  jurisdiction  to  hear  and  determine 
case ;  and  that  the  question  of  scienter  was 
in  those  cases  only  where,  under  given  drci 
jurisdiction  existed. 

Cur.  €uh.  mp 

Patteson  J.  now  delivered  judgment 
This  was  an  action  for  trespass  and  false  im 
ment  against  the  defendant,  the  judge  of  the 
court  in  Lincolnshire.     The  defendant  pleaded  N* 
guilty,  but  not  saying  **  by  statute ; "  also  a  fdea 
want  of  notice  of  action ;  but  the  notice  was  proved 
the  trial.     The  facts  appear  to  be  that  the  phdnti 
being  resident  in    Cambridgeshire^  was  sued    in   tfa 
county  court  at   Spilsby  in  Lincolnshire  by 
order  of  the  defendant  under  the  60th  section  of  star 
9  &  10  Vict.  c.  95.     The  plaintiff  was  served  with 
summons  in  Cambridgeshire,  and  not  appearing,  jud 
ment  was  given  against  him  by  default  at  the  court 
Spilsby  on  the  18th  August  1847.    A  judgment  ord*- 
was  served  on  the  plaintiff  in  Cambridgeshire  on 
25th  August.     A  warrant  against  the  goods  of  t 
plaintiff  within  the  jurisdiction  of  the  Spilsby  court 
issued  on  the  14th  of  September,  which  was  transmitt 


(a)  Eardres,  480  (6)  eU.^W.  1S9. 

(c)  See  Kinning*i  Case,  10  Q,  B.  730;  Ex  parte  Kinning^  4 
£07 ;  and  Bowdler*s  Case,  12  Q,  B,  612.  (all  on  sUt  8  &  9  VkL  c  K  S7). 
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the  104th  section  of  the  Act  (a),  to  the  county  Qy^*'  Bench. 

in  Cambridgeshire,  and  returned  **  no  effects,"  * 

the  proceedings  were  all  regular.  On  the  21st  Hooldik 
9^^mber  a  summons  was  issued  by  order  of  the  de-  Smith. 
d»nt»  calUng  on  the  plaintiff  to  appear  at  the  SpiUby 
art  on  the  7th  October,  and  be  examined  as  to  his 
»  jMtying  the  debt  and  costs,  and  as  to  his  estate  and 
xsts.  This  summons  was  without  jurisdiction ;  for 
t  section,  98,  which  authorises  Ue  issuing  such  sum- 
xwy  Erects  it  to  be  issued  by  the  county  court 
•liin  the  Umits  of  which  the  party  shall  then  dwell  or 
^7  on  his  business;  which  in  this  case  was  the 
K.'xity  court  of  Cambridgeshire;  for  in  that  county 
^^  the  plaintiff  dwelt  and  carried  on  his  business 
c-dng  the  whole  of  these  proceedings.  This  summons 
•i^  served  on  the  plaintiff  in  Cambridgeshire  on  the 
kh  September.  On  the  7  th  October  the  plaintiff  did 
^  appear  at  the  county  court  at  Spilsbyt  and,  the 
""^ice  of  the  last  summons  having  been  proved,  the 
E^ndant,  as  judge  of  the  court,  bond  fide  believing 
^t  he  had  power  and  authority  to  do  so,  made  a 
■^  3iate  in  the  minute  book  of  the  court,  whereby  it 
^s  ordered  that  the  plaintiff  should,  for  contempt  in 
^t  attending,  be  committed  to  Cambridge  gaol  for 
'^irteen  days.  A  warrant  was  made  out  accordingly ; 
^d  he  was  so  committed. 

That  tins  commitment  was  without  jurisdiction  is 
Lain ;  that  the  defendant  ordered  it  under  a  mistake  of 
)e  law  and  not  of  the  facts  is  equally  plain ;  for  it  is 
mpoesible  that  he  could  be  ignorant  that  the  plaintiff 
welt  and  carried  on  his  business  in  Cambridgeshire, 
he  service  of  all  the  processes  heving  been  proved  to 
ave   been   made   there,   and  the   defendant   having 

(a)  See  tUL  15  &  16  rid,  c.  54.  «.  5. 
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FoiumeXlK    originally  specially  allowed  the  plaint  to  be  made 
'        his  court,  within  the  jurisdiction  of  which  the 


HooLDEw      ^f  action  accrued,  the  defendant  (the  now  plttnl 
Smith.        residing  in  Cambridgeihire.    This  case  is  not  theref*^ 
within  the  principle  otLcwthery.  Hie  EarlofBadman*^ 
or  Gwinne  v.  PooU{ll)y  where  the  facts  of  the 
though  subsequently  found  to  be  false,  were  such  ^^-  ^ 
true,  would  give  jurisdiction,  and  it  was  held  tha^   ^ 
question  as  to  jurisdiction  or  not  must  depend  on  the 
state  of  facts  as  they  appeared  to  the  magistrate  or 
judge  assuming  to  have  jurisdUction.     Here  the  ficts 
of  the  case,  which  were  before  the  defendant  and  ooold 
not  be  unknown  to  him,  shewed  that  he  had  not 
jurisdiction ;  and  his  mistaking  the  law  as  aj^ed  to 
those  facts  cannot  give  him  even  a  primft  fade  jari»- 
diction,  or  semblance  of  any.     The  only  questioiWy 
therefore,  are,  whether  the  defendant  is  protected  from 
liability  at  common  law,  being  and  acting  as  the  judge 
of  a  court  of  record,  in  which  case  the  plea  of  Not 
guilty  would  be  sufficient ;  or  whether  he  is  protected 
by  the  provisions  of  any  statute,  and,  if  so,  whether 
he  can  take  advantage  of  such  statute,  having  omitted 
the  words  *'  by  statute  ^  in  his  plea  and  the  margin  of  it* 
As  to  the  first  question,  although  it  is  dear  that 
the  judge  of  a  court  of  record  is  not  answeraUe  at 
common  law  in  an  action  for  an  erroneous  judgment, 
or  for  the  act  of  any  officer  of  the  court  wrongfiJly 
done,  not  in  pursuance  of,  though  under  colour  of)  * 
judgment  of  the  court,  yet  we  have  found  no  authonty 
for  saying  that  he  is  not  answerable  in  an  action  for 
an  act  done  by  his  command  and  authority  when  oe 
has  no  jurisdiction.     Here  the  defendant  had  not  only 

(a)  8  Eatt,  1 13.  n  9.  (6)  2  Lutw,  Appendix,  1560, 1566' 
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no  jarisdiction  to  commit  the  plaintiff  to  the  gaol  of  <huen*i  Bench. 

Cambridgeshire,  but  he  had  no  jurisdiction  to  summon  

liim  to  shew  cause   why  he  had  not  paid  the  debt.         ouldxw 
That  summons  ought  to  have  been  issued  out  of  the        S*"tu. 
oonnty  court  of  Cambridge. 

The  case  of  Diccls  y.  Baron  Brougham  Sf  Vaux(a) 
was  cited :  but  it  is  plain  that  the  order  of  commitment 
made  by  the  defendant  as  Lord  Chancellor  was  not 
without  or  in  excess  of  jurisdiction ;  the  question  was 
whether  it  was  regular  or  not^  which  clearly  could  not 
form  the  subject  of  an  action.     Holroyd  v.  Breare  (b)y 
Tunno  y.  Morris  (c),  and  other  similar  cases,  turned  on 
the  question  whether  the  person  doing  the  wrongful  act 
was  so  servant  of  the  defendant  as  to  make  him  answer- 
able for  the  act;  and  it  was  held  that  an  officer  is  not 
such  a  servant  to  a  judge  of  the  Court:  but  none  of 
those  cases  turned  on  the  want  of  jurisdiction.     We 
cannot  therefore  hold  that  the  defendant  in  this  case  is 
protected  from  liability  at  common  law. 

Is  he  then  protected  by  any  statute  ?  We  find  no 
statute  which  gives  such  protection.  The  statutes 
21  Ja.  1.  c.  12.  s.  5.  and  42  G.  3.  c.  85.  s.  6.  enable  the 
defence,  when  it  exists,  to  be  given  in  evidence  under 
the  general  issue,  but  they  do  not  protect  a  party  ^ 

acting  without  jurisdiction ;  and  now  even  that  privilege 
of  pleading  the  general  issue  only  is  coupled  with  this 
qualification,  that  the  plea  must  be  stated  to  be  *^  by 
statute,"  which  words  are  omitted  here. 

The  judgment  must  therefore  be  for  plaintiff. 

Judgment  for  plaintiff  (cf). 

(c)  I  U.^  Rob.  309.  (6)  2B.^jiUL  473. 

(e)  SC.  M.^  B.  998.;  S.  C,  5  Tyr.  949. 

(tf)  Reported  by  H,  J)avUo%  Esq.,  and  C*.  Bhckbum,  Esq. 

See  Dewt  t.  BUey,  11  Com.  B,  434.,  and  slat.  15  &  16  Via,  c.  54.  t.  6. 
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The  Queen  against  The  Abebdare  CanaL 

Company. 

JJULLING,  in  Easter  term  last,  obtained  a  rule  nui 
to  quash  (on  return  to  a  certiorari)  a  judgment 
and  determination,  consent  and  approbation,  giyen  by 

freehold  or  

copyhold  estates  of  lOOL  per  annum  in  the  county  of  (?.,  and  all  pcnoot  ir^ 
siding  therein  and  hating  personal  estates  of  the  ralue  of  S000l.»  were  appota^^ 
CommisaionerB  for  settling  all  questions  and  differences  between  the  Company  and  '*" 


TStesdayp 
Fdfruary  26th. 


By  statute  in* 
corporating  a 
Canal  Com- 
pany, all  per- 
sons seised  of 


land-owners,  with  power  to  take  evidence  on  oath,  and  to  assess  compensatioa  unloi  «^*^ 
Forties  should  desire  to  have  it  assessed  by  a  jury.     The  determinations  of  the  GoonsiJ^^ 
siooers,  the  verdicts  of  the  juries,  and  the  Commissioners*  judgments  thereon,  wot  to 
deposited  with  the  Clerk  of  the  peace  among  the  records  of  the  Sessions.     All  the  ord 
and  proceedings  of  the  Commissioners  were  to  be  entered  in  a  book,  and,  being  signed 
them,  to  be  deemed  originals  and  received  as  evidence.     Before  acting,  the  CommisMi 
were  to  take  an  oath  truly  and  impartially  to  execute  their  powers.    No  CoromiMioocr 
to  act  when  interested.     The  Canal  Company  were  to  make  bridgea  over  the  canal  for 
convenience  of  land-owners,  as  the  Commissioners  should  order ;  but,  if  land-oi 
should  find  any  of  the  bridges  so  ordered  insufficient  for  the  cornmcdious  use  of  the 
they  were  empowered,  with  the  consent  of  the  Canal  Company,  or,  in  c«m  of 
refusal  for  twenty  one  days,  then  with  the  consent  and  approbation  of  the  Commisa' 
to  make  convenient  bridges  at  their  own  costs. 

By  an  entry  of  the  Commissioners'  proceedings,  made  as  above,  it  appeared  that  a 
owner  had  applied  to  the  Commissioners  at  a  meeting  convened  by  public  notice  nod 
the  Act,  fur  their  sanction  to  the  building  of  a  bridge  at  his  own  cost;  and  that  the  Coom' 
sioners,  after  hearing  evidence  for  the  applicant,  and  counsel  for  the  Conspany  in  o] 
to  the  claim,  gave  their  consent. 

Held  that  the  consent  was  a  judicial  act,  and  that  the  entry  of  it  might  be  brouglil 
by  certiorari. 

The  application  was  od  behalf  of  J?.,  the  owner  of  lands  adjoining  the  canal :  in  i«* 
however,  the  bridge  was  not  wanted  for  the  use  of  his  lands,  but  to  bring  coals  fi 
colliery  lying  beyond  them,  which  coals  would  be  carried  by  the  proposed  bridge 
the  canal  to  a  railway,  and  by  that  railway  to  tbc  town  of  C,  instead  of  going  by 
canal.     The  Chairman  and  several  directors  and  shareholders  of  the  Railway  Com] 
were  sworn  and  acted  as  Commissioners  when  the  application  was  heard  and  gramed. 

Held  that,  by  reason  of  the  interest  they  had  in  the  result,  the  proceedings  were 

Qtuere,  whether  the  acddenul  intrusion  of  one  interested  persoui  out  of  so  large  a 
of  Commissioners,  would  have  vitiated  the  proceedings. 

The  sutute  enacted  that  no  meeting  <^the  Commisnonert  should  be  keU  unfett  notic 
the  time  &c.  of  such  meeting  should  be  given  in  a  county  newspaper  ai  leaei  asUem  i 
before  tueh  meetmfi. 

By  the  above  mentioned  entry,  returned  to  a  certiorari,  it  appeared  that  the  mectiog 
held  on  February  12th,  In  pursuance  '*  of  a  summons  and  notice  in  the  If.  G. 
(a  county  paper)  **  of  the  i27tb  of  January:*    The  notice,  as  well  as  the  newspaper, 
dated  of  that  day. 

Held,  that  the  notice  was  insufficient,  and  that,  on  this  ground  alto,  the  procce«f/r^ 
were  bad  and  must  be  quashed.     Although  it  appeared  by  affidavit  that  copies  of  the 
newspaper  dated  87th  were  in  fact  published  and  circulated  on  the  l^eth. 
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Commissioners  under  stat.  33  G.  3.  c.  95.  (a\  on   Q««»*«  »««<?*. 
application  of  the  Marquis  of  Bute  and  his  trustees  !__ 


guardians^  for  making  a  certain  bridge  over  the 
fT'dare  canal. 

^)  Stat.  33  G,  3.  c.  95.,  is  *<  For  making  and  maintaining  a  navigable 
X  from  the  Glamorgaruhire  Canal,  to  or  near  the  Tillage  of  Aberdare, 
le  county  of  Glamorgan;  and  for  making  and  maintaining  a  railway 
^cfeve  road  from  thence  to  or  near  Jbemani,  io  the  parish  of  Qtdoxtone 
M    Iifeaihf  in  the  said  county." 

lac  act  incorporates  the  promoters  by  the  name  of  The  Company  of 
f>9neiorg  of  the  Aherdare  Canal  Navigation,  Sect.  10  enacU:  *<  That 
pcnona  seised  of  freehold  or  copyhold  estates  of  100/L  per  annum, 
tlvi  the  county  of  Glamorgan,  and  all  persons  residing  within  the 
county,  and  baring  personal  estates  of  the  value  of  S,000^,  shall  be 
^ure  hereby  appointed  commissioners  for  the  settling,  determining,  and 
^mting  all  questions,  matters,  and  differences  which  shall  or  may  arise 
Kr'«en  the  said  Company  of  Proprietors,  and  the  sevenl  proprietors  of 
^m^ftc.  that  shall  or  may  be  affected  by  the  execution  of  the  powers 
^ted.  The  section  then  proceeds  to  give  the  Commissioners  power  to 
^  evidence  upon  oath,  and  to  determine  the  amount  of  compensation 
^«  paid  to  such  parties  as  should  acquiesce  in  the  compensation  being 
'■HLil  by  the  Commissioners,  and  requires  them,  in  case  the  parties  do 

mo  acquiesce,  to  summon  a  jury  to  assess  such  compensation. 
^«ct  13  enacU :  **  That  all  the  determinations  of  the  said  Commis- 
^crs  which  shall  be  submitted  to  and  acquiesced  in  by  the  parties  con- 
cied,  and  also  the  verdicts  of  the  juries,  and  the  judgments  of  the  said 
^amissioners  thereon  as  aforesaid,  shall  be  transmitted  to  and  kept  by 
Clerk  of  the  Peace  amongst  the  records  of  the  Quarter  Sessions  of 
Peace  for  the  said  county.** 
^ect.  38.     "  That  all  the  orders  and  proceedings  of  the  said  Com- 
moners shall  be  regularly  entered  in  a  book  to  be  kept  for  that  pur- 
^e^  and  that  such  entries  (being  signed  by  the  said  Commissioners) 
all  be  deemed  originals,  and  admitted  as  evidence  in  all  Courts.** 
By  sect  54  the  Company  are  to  make  such  bridges,  &c.  and  other 
3rks^  across  the  canal  &c.,  for  the  convenience  of  the  occupiers  of 
nd  through  which  the  canal  passes,  as  the  Commissioners  shall  from 
ne  to  time  judge  necessary  and  appoint. 

Sect.  55  enacts  :  «  That  if  the  owners  or  occupiers  of  any  lands  or 
•raditaroents  through  which  the  said  canal  shall  be  made,  do  or  shall  at 
ly  time  or  times  find  that  any  of  the  "  **  bridges  "  Arc  '*  which  the  said 
MDraissionert  shall  have  directed  or  appointed  to  be  made  by  the  said 
DflBpany  of  Proprietors  as  aforesaid,  are  insufficient,  either  in  the  number 
'  situation,  for  the  commodious  use  and  occupatbn  of  their  respective 
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CromptoHy  in  the  same  term,  obtained  a  role  to 
the  certiorari  quia  improyidd  emanavit. 

The  matter  returned  with  the  certiorari  was  a 
nuscript  book,  a  plan,  and  a  copy  of  the  Merthyr  TUf'^ 
Guardian  newspaper,  bearing  date  Saturday^  27th 
nuary  1849,    containing  a  notice  by    advertiseme:^^ 
dated  the  same  day,  of  a  general  meeting  of  the  Cocn. 
missioners,  to  be  held  on  February  12th.     In  the  bool 
was  an  entry  (a),  commencing :  *'  At  a  meeting  of  tix€ 
Commissioners,  constituted  and  appointed  by  the  kd 
of  Parliament "  &c,  "  held  at"  &c.,  **  on  the  12th  day  of 


lands  **  &c.,  *<  it  thall  be  lawful  for  any  such  ovmcrs  or  oecopicni  with 
content  and  approbation  of  the  committee  of  the  laid  Corapanj  of 
prietors,  upon  request  made  to  them  for  that  purpose,  or  in  case  of 
refusal  for  the  space  of  twenty  one  days  after  such  request,  then 
consent  and  opprobation  of  the  said  Commissioners,  to  make  **  **  at 
own  cosu  **  such  bridges,  ftc  as  shall  be  found  and  judged  conYCBicnL 
Sect.  69  enacts  that  the  Commissioners  shall,  before  acting,  take 
oath  truly  and  impartially  to  execute  their  powers. 

Sect.  70  enacts  <*  That  no  person  sliall  be  capable  of  acting  as  a 
roissioner  **  **  in  any  case  where  he  shall  be  interested  or  ooncemed  in 
matter  in  question." 

Sect  71.   That  *'  no  meeting  whatsoever  '*  of  the  Commissioners 
be  had  *<  unless  previous  notice  of  the  time,  place,  and  purpose  of 
meeting  shall  be  given  in  some  newspaper  published  or  circulated  wii 
the  said  counties,  or  in  such  other  manner  as  the  said  Company  of  P. 
prietors  shall  direct  or  appoint,  at  least  sixteen  days  before  such  mectio 

Sect  72  provides  for  the  holding  of  general  meetings  of  the  Com 
sioners  on  request  by  five  or  more  proprietors  of  the  Navigatioii,  or 
the  owner  or  occupier  of  lands  &c.  to  be  affected  by  the  canal  or 
notice  to  be  given  '<in  numner  aforesaid,**  within  seven  days  after 
quest,  of  a  general  meeting  to  be  held  at  a  time  specified,  not  leas  than 
teen  nor  more  than  twenty  one  days  from  the  day  of  request :  provi 
for  adjournment  in  cases  specified,  and  for  reassembling  on  new  noli 

(a>  An  objection  was  taken  to  this  entry  as  irregular,  and  notprope*^ 
headed.     Coleridge  J.  said :   Do  you  expect  that  we  shall  be  very  aitHet 
with  a  body  to  which  the  act  makes  any  person  having  freehold  or  copf" 
hold  worth  100^  a  year  admissible?     You  must  expect  the  proeecilnqfy 
to  be  informal.     It  is  an  anomalous  court 


XIII.  VICTORIA. 


867 


The  QuKBM 

▼. 
Abcrdaek 

Canal 
Companj. 


iruary  1849,  in  pursuance  of  a  summons  and  notice  Q«««»'«  -^^'"^ 
the  Merthyr  Guardian  newspaper  of  the  27th  of 
luary  last "  &c, ''  Mr.  Lloyd,  on  behalf  of  the  Mar- 
8  of  Bute  and  his  guardians  and  trustees,  presented 
the  Commissioners,  and  left  with  them  to  file  with 
ir  proceedings,  a  plan  of  a  new  bridge  or  passage 
posed  to  be  erected  and  made  by  them  over  the 
fT'dare  Canal,  and  for  the  more  commodious  use  and 
upation  of  their  farm  and  lands  called  Cwmbach 
•he  parish  of  Aberdare,  in  the  county  of  Glamaryan, 
og  lands  through  which  the  said  canal  has  been 
cle ;  and  by  which  plan  was  shewn  the  place  which 
I  been  judged  most  necessary  and  convenient  for 
Icing  such  bridge,  with  the  manner  in  which  it  was 
'posed  to  carry  the  same  over  the  canal,  and  con- 
•2ct  the  same ;  and  he  called  as  witness  Mr.  T,  Evans, 
editor,  Cardiff,  who  proved  Friday,  the  26th  January 
L:  9,  as  the  date  of  publication  of  the  newspaper  con- 
xing  the  notice  of  meeting.  Mr.  T.  CoUingdon, 
&3it  to  the  trustees  of  the  Marquis  of  Bute,  proved 
signature  to  the  notice  hereinafter  mentioned,  and 
•t  as  trustees  they  were  owners  of  Cwmbach  Farm. 
*"«  Lloyd  put  in  a  notice,  under  one  of  the  sec- 
cis  of  the  act  of  parliament,  of  a  request  to  the 
^mittee  of  the  Canal  Company,  which  was  kept  by 
^  Conmiissioners.  Mr.  J.  S.  Corbett,  land  agent  to 
^  Marquis  of  Bute,  proved  the  receipt  of  rents  of 
mmbach  for  the  trustees,  and  that  he  accounted  to 
^m  for  the  rents.  Mr.  H.  W.  Harris,  clerk  to  Messrs. 
^hms  and  James,  proved  the  service  of  a  duplicate 
itice  of  request  and  copy  plan,  put  in,"  on  the 
immittee  of  the  Canal  Company.  "  Mr.  Colling- 
m  proved   the  signatures   of  parties  to  the   notice 
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requiring  the  CommissioiierB  to  call  a  general  meetiiig 
of  the  Commissioners,  which  the  Commissionen  kept 
with  their  proceedings.  Mr.  C.  H.  Jamei,  scdidtc^T*, 
Merthyr  Tydvil,  proved  service  of  a  duplicate  notice  'Vo 
the  Commissioners  requiring  them  to  call  a  meetiiig^  ^ 
**  and  also  proved  that  they  had  been  sworn  under  tlm.^ 
act  before  they  had  been  served."  *'  He  also  ptotca^ 
the  signatures  by  the  Commissioners  to  the  notioei  ^ 
copy  of  which  appeared  in  the  newspaper  prodnoe^^^ 
He  also  proved  that  no  answer  had  been  returned 
the  Canal  Company  to  the  landowners'  request.* 
entry  then  shewed  other  examinations  on  behalf  of 
Marquis's  trustees,  and  cross  examinations  by 
who  appeared  for  the  Canal  Company  under 
and  who  addressed  the  Commissioners;  and  that 
question  was  put,  whether  the  consent  requested, 
the  erection  of  a  bridge  over  the  canal  at  Cten&aieAi 
should  be  granted,  which  was  carried  on  a  shew  of 
hands,  and  the  meeting  then  adjourned  to  the  lO'ftJi 
of  February.  On  that  day  there  was  an  entry  of  'tJtM.t 
proceedings  at  the  adjourned  meeting,  when  the  fom^^ 
minutes  were  signed. 

The  rules  were  drawn  up  on  reading  certain 
vits.     The  facts  which  the  Court  considered  establish^ 
and  material  sufficiently  appear  from  the  judgment    Xii 
this  term  (a)  the  two  rules  came  on  for  argument.      It 
was  arranged  that  the  two  should  be  argued  together. 


Crompton,  in  support  of  the  rule  to  quash  the  oer- 
tiorari,  and  in  opposition  to  the  rule  to  quash  the  pro- 
ceedinsrs.     These  minutes  are  not  of  a  nature  to  be  ibtf 


(a)  Janwnry  16th  and  SSth.     Before  Patiemmf  Colendge  aad  Wi^' 
man  Ju 
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ect  of  a  certiorari :  and  that  is  a  ground  for  making  Qwen^s  Bench. 

lute  the  rule  to  quash  the  certiorari,  and  also  a *___ 

nd  for  discharging  the  rule  to  quash  the  minutes ; 
'na  T.  Hatfield  Peverel(a).  A  certiorari  does  not 
to  remove  any  other  than  judicial  acts;  Rex  y. 
^rf(4),  In  re  Constables  of  Hipperholme  {c).  When 
act  now  in  question  is  examined,  it  appears  that 
oiinutes  are  not  of  this  nature.  The  power  to  make 
ges  and  other  works  on  a  party's  own  land  is  one 
lent  to  the  ownership  and  occupation  of  that  land. 

L^islature,  in  this  act,  gives  power  to  make  a 
d  through  certain  lands.  They  do  not  think  fit  to 
B  firpm  the  owners  of  these  lands  the  power  they 

at  common. law  to  make  such  works;  but  they 
ch  a  condition  to  its  exercise.  The  Conunissioners, 
Beet.  54,  order  the  Company  to  make  what  they 
aider  sufficient  bridges  and  other  works,  for  the 
i^enient  occupation  of  the  lands  intersected  by  the 
il.  The  owners  may,  by  sect.  55,  make  what  ad- 
mal  bridges  and  other  works  they  please ;  but  it 
t  be  '^  with  the  consent  and  approbation'  of  the 
3iittee  of  the  said  Company  of  Proprietors,  upon 
est  made  to  them  for  that  purpose,  or  in  case  of 
"   refusal  for  the  space  of  twenty  one  days  after 

request,  then  with  the  consent  and  approbation  of 
&aid  Commissioners."   If  the  Company  take  proceed- 

against  the  landowner  for  erecting  a  bridge,  it  will 

lecessary  for  his  defence  to  shew  that  there  has  been 

I   consent   given  in  fact,  by  the  Committee  or  by 

Commissioners;  but  it  will  not  be  necessary  to 


)  Antd,  p.298.317. 
)  5  DowL  4r  L.  79. 


(6)  Cold.  309. 
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assessing  compensation  under  sect.  10:  when  tbe^    ^ 
act,  there  are  careful  provisions  for  recording  thdr  y^ 
ceedings  at  the  Quarter  Sessions.     But  the  coi^^^^ 
given  to  make  a  bridge  or  other  work  is  not  wxt&ia 
sect.  10:  it  is  not  to  be  returned  to  the  sessional  aod 
may  be  entirely  verbaL     It  is  true  that,  by  seet  38^ 
minutes  are  to  be  kept,  and  those  minutes  are  made 
evidence ;  but  they  are  not  on  that  account  the  robject 
of  a  certiorari.  The  resolutions  of  town  councils  or  nil- 
way  boards  must  be  entered  in  minutes,  which  tie  for 
some  purposes  made  evidence ;  but,  not  being  judicial, 
these  entries  could  no  more  be  brought  up  by  oertioiari 
than  the  nonjudicial  order  of  the  Quarter  Sesdons  in 
Rex  V.  Lloyd  (a),  or  the  resolution  of  the  vestrjr  ap* 
pointing  constables,  In  re  Constables  of  Hipperholm{h)> 

On  the  other  side  Rex  v.  Inhabitants in  GhuMr* 

ganshire  (c)  is  relied  upon :  but  there  the  proceedings 
were  judiciaL  The  point  decided  was,  that  it  was  im- 
material whether  the  jurisdiction  was  old  or  new;  ad^ 
cision  quite  consistent  with  Rex  v.  Lloyd  {a).  [A^ 
teson  J.  The  landowner,  who  wants  an  additional 
bridge,  is  first  to  apply  to  the  Committee  for  tldr 
consent  and  approvaL  If  they  refuse,  he  may  apply 
to  the  Commissioners  for  theirs.  Do  you  go  so  ftr  ss 
to  say  that  the  Commissioners  would  be  justified  in 
giving  their  consent  on  an  ex  parte  statement,  and 
refusing  to  hear  the  Company  in  opposition?]  Th^y 
would.     The  application  to  the  Commissioners  is  not 


(a)  Cold,  309. 
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by  way  of  appeal  from  the  Committee.    If  the  Com-  Queen's  Bench. 

mittee  grant  a  licence  it  is  sufficient ;  if  they  refuse^  1_ 

the  licence  of  the  Commissioners  is  sufficient :  but  there 
ia  nothing  in  the  act  to  require  them  to  hear  the 
parties  unless  they  think  fit.  [  Wightman  J.  You  would 
Bay  that  they  must  hear  the  parties  before  they  make 
tui  order^  but  not  necessarily  before  they  give  a  consent. 
Coleridge  J.  The  nature  of  the  proposed  bridge  might 
1)6  injurious  to  the  Company :  as  by  being  so  low  as 
"to  impede  the  traffic.  It  b  fit  they  should  have  an 
opportunity  of  urging  such  an  objection.] 


Crampton  then  argued  on  the  insufficiency  of  the 
^tgections  raised  by  the  affidavits.     Only  two  of  these 
^were  decided  upon  by  the  Court:  the  first  being  that 
interested  persons  were  sworn  and  acted  as  Commis- 
sioners; the  second,  that  the  meeting  of  Commissioners 
was  not  duly  called,  notice  of  it  not  having  been  given 
*'  at  least  sixteen  days  before."    The  judgment  of  the 
Court  makes  it  unnecessary  to  state  the  argument  on 
these  points  in  detaiL 


jndKng,  contnL  The  certiorari  issued  properly  to 
bring  up  these  proceedings.  It  lies  wherever  the  pro- 
ceeding is  of  a  judicial  nature ;  Groenwelt  v.  Burwell{a). 
The  proceedings  in  Rex  v.  Lloyd  {b)  and  In  re  Con-- 
Miables  of  Hipperholme  (c)  were  matters  purely  discre- 
tionary. But  where  the  matter  is  not  discretionary 
certiorari  lies ;  Regina  v.  Coles  (d).  The  present  pro- 
ceedings are  like  those  in  Rex  v.  Inhabitants in 


(a)  1  SaXk.  144.  S63. 
(c)  5DQWHL.19. 


(h)  CaU,  309. 
id)  8  Q.  B.  75.  83,  86. 
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Glamorganshire  {a).  Sect  71,  requiring  notice  bcEo] 
any  meeting,  shews  that  the  business  to  be  transac^te 
there  is  considered  judicial. 

The  argument  proceeded  thus  far  on  January  I6tl3 
On  its  being  resumed,  January  26th, 

Patteson  J.  said :  We  are  satisfied  that  this  wa» 
judicial  act  on  the  part  of  the  Commissioners, 
therefore,  that  a  certiorari  lies. 

Pulling  was  then  heard  on  the  several  objections 
the  proceedings  of  the  Commissioners.     On  the  qm 
tion  as  to  interest  he  cited  Regina  y.  Tlie  Cheltenht 
Commissioners  (b),    Regina   v.    The   Justices  of  He 
fordshire  (c)  and  Rex  y.  Jones  (d) ;  and  he  contendic 
that  the  actual  conduct  of  the  interested  parties  luii 
shewn   a  bias  in  them.      Crompton,  on    this   poin^ 
denied  that  any  interest  sufficient  to  disqualify  any  of 
the  parties  from  acting  was  shewn  to  have  existed  in 
fact ;  and  he  further  urged  that,  if  some  few  Commis- 
sioners were  interested,  the  prosecutors  could  not  dow 
impeach  the   decision  of  so  large  a  body  on  account 
of  the  accidental  presence  of  one  or  two  disqualified 
parties. 

As  to  the  advertisement.  Pulling  contended  that  a 
regular  notice  of  the  meeting  was  a  fact  which  ought 
to  have  appeared  on  the  face  of  the  proceedings  re- 
turned ;  Rex  v.  Bagshaw  {e\  Rex  v.  Mayor  of  Uver- 
pool  (g) ;  and  that  the  notice  here  was  not  given  "  »* 
least  sixteen  days  before  "  the  meeting ;  for  that  the 


(a)  1  Lds  Raym,  580. 

(c)  6  Q.  B.  753. 

(rf)  QHarr.  $•  WoU,  (Bail  Court)  293. 

(tf)  7  r.  R,  363. 


(6)  1  Q.  B.  467. 


(p)  4  Burr,  Si44. 
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day  cf  notice  and  the  day  of  meeting  must  be  excluded ;  Queen^i  Bench. 

^ffiiMi  V.    The  Justices   of  Shropshire (a)^  Regina  v.  ' 

"^us^ces  of  Middlesex {b).      [^IViyhtman  J.    The  words 
®f  s^at  33  Cr.  3.  c.  95.  s.  71.  are  very  strong;  that  no 
shall  be  had  ''  unless  "  notice  be  given  at  least 
ten  days  before.]     Cromptouy  on  this  point,  referred 
*^     Tile  documents  before  the  Court  (c),  by  which  it 
*Pt>^5ared  that,   although  the  Merthyr  Guardian  bore 
*^^     date  of  January  27th,  it  was  in  fact  circulated  on 
^*^^     26th :  and  he  observed  that  there  were  well  known 
^^^^ig  of  weekly  publications  in  London  which   were 
^"ti^d  on  one  day  but  published  on  another.     He  con- 
^^^ded  that  the  words  "  in  pursuance  of  a  summons 
notice  in  the  Merthyr  Guardian  newspaper  of  the 
th  of  January  last "  indicated  a  publication  in  the 
'Wrspaper  so  dated,  but  did  not  necessarily  mean  that 
^Vxq  notice  was  first  published  on  that  day :  and  that 
^  notice,  though  misdated,  would  be  good  if  shewn  to 
*^ve  been   published  in  time.      [Wightman  J.     The 
^Jltry   by  the  Commissioners  is  drawn   up  after  re- 
ceiving proof.     It  is  not  clear  from  the  form  of  their 
^Utry  (which  mentions  the  newspaper  "  of  the  27th  ") 
that   they   were  satisfied  of  the  notice  having  been 
published  on  the  26th.]     Crompion  also  cited  Ostler  v. 
Cooke  (d),  and   the  judgment   of  Lord   Cotten/iam  in 
77i^lor  V.  Clemson  (e).     And  he  referred  to  sect.  72  of 
atat.  33  G.  3.    c.  95. :  but  it  was   answered  that  the 
meeting  now  in  question  did  not  appear  to  have  been 
convened  under  that  section ;  and  that  the  prohibitory 
^ords  of  sect.  71  applied  to  all  meetings. 

Cur.  adv.  vult 


(a)  BA.^E.  17S. 

(c)  See  p.  857.  antd. 

{e)  11  CL  ff  Fin,  e\0.  6AS. 
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(b)  S  DowL  |r  ^  109. 
(d)  IS  Q.  ^.  148. 
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Patteson  J.  now  delivered  judgment. 

This  was  a  motion  to  quash  a  judgment,  determinsa.- 
tion,  consent  and  approbation  of  Commissioners  uod^s^ 
an  Act  of  33  (7.  3.  c  95.,  for  making  the  Aberda^^^ 
canal,  the  same  having  been  removed  into  this  Coa^^ 
by  writ  of  certiorari. 

By  the  10th  section  of  that  act,  all  persons  hayicz^Kg 
freehold  or  copyhold  estates  of  10021  per  annum  ^Sn 
Glamarffanshire,  and  all  persons  resident  in  the  cooir^by 
and  having  personal  estate  of  20002.  value,  are  nub^c^e 
Commissioners  for  the  settling,  determining  and  adjuc^t* 
ing  all  'questions,  matters  and  differences  which  abaO 
or  may  arise  between  the  Company  and  proprietoiy 
of  lands :  but  that  section,  if  it  stood  alone,  seems  to 
refer  only  to  questions  of  compensation.      By  sect.  54 
the  Company  are  to  make  such  bridges  as  the  Commis- 
sioners shall  from  time  to  time  judge  necessaiy  and  ip- 
point      By  sect  55,  if  owners  or  occupiers  of  huds 
shall  find  the  bridges,  which  the  Commissionen  shll 
have  directed  to  be  made,  insufficient  for  the  commo- 
dious use  and  occupation  of  their  lands,  they  may,  with 
the  consent  and  approbation  of  the  Committee  ci  the 
Company,  upon  request  made  to  them,  or,  in  case  of 
their  refusal  for  the  space  of  twenty  one  days  after 
such  Request,  then,  with  the  consent  and  approbitioD 
of  the  said  Commissioners,  make  bridges  at  their  own 
expense. 

In  this  case  the  trustees  of  the  Marquis  of  Bn^ 
being  owners  of  lands  adjoining  the  canal,  made  * 
request  to  the  Committee  for  their  consent  to  erect  a 
bridge  over  the  canal,  and,  after  twenty  one  d«y> 
refusal,  applied  to  the  Commissioners,  who  held  a 
meeting,  and,  after  hearing  evidence  and  argument 
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and  con^  gave  their  censent  and  approbation^  as  dueetCt  Bench. 

ears  by  a  minute  of  their  proceedings,  returned  ^ [__ 

er  the  writ  of  oertiorarL     It  was  contended  for  the     ^*  Qo"«» 

T. 

itees  that  this  was  not  such  a  judicial  act  as  could  The  Ahedark 
)rought  up  by  certiorari.  We  gave  our  opinion  on  Company, 
argument)  and  are  fully  satisfied  that  it  was  a 
cial  act.  The  Company  had  refused  their  consent ; 
the  Commissioners  under  the  Act  were  manifestly 
nded  to  examine  into  the  propriety  of  such  refusal, 
to  determine  the  question  judicially  between  the 
ies.  The  rule  therefore  which  has  been  obtained 
;he  trustees  of  Lord  Bute  to  quash  the  writ  of  cer- 
iri  must  be  discharged. 

everal  objections  were  then  taken  to  the  proceedings 
the  Commissioners:  one,  which  impeached  their 
idiction,  others  which  turned  on  the  forms  of  their 
ieedings.  That  which  impeached  their  jurisdic- 
arose  upon  affidavits,  from  which  it  clearly  ap- 
s  that  the  proposed  bridge  is  not  required  for  the 
modious  use  and  occupation  of  the  lands  of  Lord 
e  as  now  occupied,  no  mines  being  worked  under 
1,  but  for  the  purpose  of  bringing  coals  from  a 
ery  adjoining  those  lands,  called  the  Werfa  Colliery ^ 
he  other  side  of  them  from  the  canal  (which  col- 
'  is  held  by  the  trustees  of  Lord  Bute  under  a 
^,  and  underlet  by  them  to  a  Mr.  Nixon),  by  a 
ray  to  be  made  across  the  lands  of  Lord  Bute,  and 
he  proposed  bridge  across  the  canal,  and  so  across 
r  lands  to  a  railway  established  by  act  of  Farlia- 
t  called  the  Aberdare  Railway,  which  falls  into  and 
ts  a  junction  with  another  railway,  also  established 
ict  of  Parliament,  called  the  Taff  Vale  Railway, 
so  conveying  the  coals  to  Cardiff  by  the  railways 
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Volume  xiF.   instead  of  the  Aberdare  Canal.     It  further  appears  ths 
1850.        ^[jg  |.^Q  nulways  were  under  the  same  direction  aiL< 
management;    that   the  chairman   of   the    Taff  Fc 
Railway,  some   of  the   directors^    and    several  shi 
holders,  were  sworn  and  acted  as  commissioners  upa^ 
the  occasion  in  question ;  and,  further,  that  the  owBf 
in  fee  of  Werfa  Farm  and  minerals  also  acted  as  a 
missioner  (a).     The  Canal  Company,  therefore,  obj< 
that  these  persons  were  interested  in  the  question 
be  determined,  and  could  not  legally  act  as  Comml 
sioners,  and  that  their  doing  so  vitiated  the  pi 
ings.     They  ground  their  objection,  not  only  on  tl 
general  rule  of  law,  but  also  on  the  70th  section  of  t^ 
Canal  Act,  ^^  that  no  person  shall  be  capable  of 
as  a  Commissioner  in  the  execution  of  this  Act  in 
case  where  he  shall  be  interested  or  concerned  in 
matter  in  question."     We  think  it  impossible  to  d< 
that  the  chairman  and  directors  and  shareholders  of 
Taff  Vale  Railway  Company  were  interested  and 
cerned  in  the  question  whether  a  communication 
be  opened  between  the  Werfa  Colliery  and  their 
way ;  especially  as  it  is  shewn  by  the  affidavits 
much  other  coal  lay  in  the  same  neighbourhood.  Dout>fcJB 
might  well  be  entertained  whether  the  owner  in  fee 
the  Werfa   Colliery  was  so  interested,  since  it  is  a  • 
shewn  upon  what  terms  the  trustees  of  Lord  Bute  hol<? 
their  lease.     Then,  according  to  the  cases  of  Regim    ^* 
The  Cheltenham  Commissioners  (b)  and  Regina  v.  3"^^ 
Justices  of  Hertfordshire  (c),  the  objection  is  fatal   ^^9^^ 

(a)  In  one  of  the  affidayits  it  vras  stated,  on  information  and  bei>^ 
that  nearly  all  the  persons  who  acted  as  CommissionerB  bad  beeo  cmO' 
Tassed  to  attend  by  or  on  behalf  of  the  parties  interested  io  the  colli«7 
and  railways. 

(6)  1  Q.  B.  467.  (c)  6  C  B,  753. 
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do  not  mean  to  say  that,  when  so  large  a  body  as  these  Queen's  Bench. 
Commissioners  are  appointed  by  an  Act  of  parliament  (a), 
the  accidental  intrusion  of  one  interested  person  would 
of  necessity  vitiate  the  proceedings ;  but  this  is  a  very 
different  case,  anything  but  accidental. 

^his  being  our  opinion,  we  might  pass  unnoticed 
the  objections  as  to  the  proceedings  themselves.  In 
tru^h  most  of  them  appear  to  us  to  be  without  weight ; 
bal;  ^liere  is  one  which  is  not  so. 

e  71st  section  provides  that  no   meeting  what- 

of  the  said  Commissioners  shall  at  any  time  be 

"®l<i     for  putting  in  execution  any  of  the  powers  or 

•'^tfeorities  vested  in  them  by  this  Act,  unless  previous 

^^"tici^  shall  be  given  in  some  newspaper  published  or 

^*^^^^^:ilated  within  the  said  counties,  or  in  such  other 

ser  as  the  said  Company  of  proprietors  shall  direct 

Appoint,  at  least  sixteen  days  before  such  meeting ; 

that  no  act,  order  or  proceeding  of  the  said  Com- 

ioners,  or  any  of  them,  in  the  execution  of  this  act 

^^ept  in  such  cases  as  are  hereby  otherwise  directed) 

be  valid  unless  the  same  shall  be  made  or  done  at 

meting  to  be  held  in  pursuance  of  this  Act.     Sec- 

72  provides  for  the  calling  of  a  general  meeting 

^e  Commissioners  at  the  request  of  the  Company 

of  landowners,   and  directs  notice  to  be  given  in 

nner  aforesaid.     The  present  case  is  not  within  the 

^seption  in  section  71 ;  and  it  appears  that  notice  was 

en,  by  advertisement  dated  27  th  January  1849,  in 

^Vie  Merihyr  Guardian  newspaper  of  that  same  day,  for 


or* 


(a)  It  appeared  on  aflSdaTit,  that,  on  12th  February ^  101  persons  took 
the  oath  and  sat  as  Commissioners.  Coleridgft  J.  observed,  during  the 
•rgument :  *<  If  jrou  have  a  court  of  almost  all  the  freeholders  in  the 
county,  bow  can  you  help  some  interest  ?  "  Wightman  J.  said  :  "  The 
question  is,  what  you  call  an  interest.** 
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preecdon  "  at  least  sixteen  days  before  **  is  held  to  mesua 


The  QuBBK     sixteen  days  excluttve  of  the  day  of  notice  and  the  d^y 
TheAuRDARB  of  meeting;  Reffinay.  The  Justices  of  Shrop$hire{a\ 
Companj.      the  cases  there  referred  to.     Now  there  were  only 

teen  such  days  in  tins  instance ;  the  meeting  therefu^*""^ 
was  not  called  pursuant  to  the  Act ;  and  the  acts  doc^^^ 
at  it  were  not  valid. 

To  meet  this  objection,  it  was  proyed  by  a 
that  the  Merthyr  Guardian  newspaper,  though 
on  the  27th  of  January,  is  in  truth  circulated  on 
previous  day,  and,  so,  that  the  notice  may  well 
been  given  on  the  26th.  But  the  notice  itself  is  dat  wuf 
the  27th;  the  newspaper  is  dated  the  S7th;  nr^d^ 
though  it  b  printed  the  day  before,  and  many  oqpSes 
may  be  sent  out  on  the  26  th,  general  publicity  cauc^ot 
fairly  be  said  to  be  given  to  anything  contained  iia.  it 
till  the  day  of  its  date  and  general  drculation. 
this  ground,  therefore,  as  well  as  the  former,  we 
constrained  to  say  that  the  rule  for  quashing  these 
oeedings  must  be  made  absolute;  and  costs  must  le 
given  on  both  rules. 

Bule  absolute  to  quash  proceedings^ 
Bule  to  quash  certiorari  ^schaiged  ^^jL 

(a)  SJ.^E.  173. 

(6)  Reported  in  part  by  C.  BhMumt  Eac^ 
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The  Duke  of  Rutland  against  William  Bag*  ^^^^eth. 
SHAW  and  Abthub  Heathcote  Heathcote. 

THIS  was  an  action  of  prohibition,  tried  before  Lord  Deciiration  in 
prohibition  re- 

Denman  C.  J.^  at  the  Sammer  assizes,  1848,  for  cited  that 

plaintiff  was 

Derbyshire.  A  verdict  having  been  found  for  the  not  impropria- 
tor or  proprie- 
tor of  the  tithes  *'  in  the  parish  of  T.,"  and  "  the  said  T.**  had  not  been,  nor  was,  a  parish ; 
and  the  chancel  mentioned  in  the  articles  after  set  forth  did  not  belong  to  the  impropriate 
rectory  in  the  articles  mentioned ;  and  plaintiff  had  not  possession  of  the  chancel.  That 
tbcre  was  (1 )  a  custom  in  T.^that  the  inhsbiunts  should  repair  the  chancel ;  (3)  also  a  cus- 
tom that,  when  repairs  to  the  chancel  had  been  necessary,  the  chapel-wardens  of  the 
cliapdry  had  order»l  and  paid  for  the  repairs,  and  plaintiff  had  not  repaired  or  paid ;  (S) 
alio  a  custom  that  church  or  chapel  rates  for  the  repairs  of  the  church  or  chapel  of  7.  bad 
been  nsade,  collected  and  expended  within  T.  by  the  chapel- wardens  thereof,  and  the 
icpaiiB  of  the  chancel  paid  for  out  of  such  rates  by  the  chapel-wardens ;  (4)  also  a  custom 
that  the  chapel-wardens  had  yearly  passed  their  accounts  to  the  inhabitants  of  7.  of  the 
moDcys  collected  and  expended  by  them  on  account  of  the  church  or  chapel  rates  of  7.  It 
was  further  recited  that  such  tithes  of  7.  as  arose  to  plaintiff  had  always  been  collected  by  a 
person  appointed  by  the  tithe-payers  within  7.,  which  person  had  been  rated  to  the  church 
and  other  rates  of  7. ;  and  the  chapel- wardens  of  7.  had  been  paid  such  rates,  or  deducted 
them  from  the  tithes  receivable  by  plaintiff:  That  plaintiff  had  agreed  with  the  tithe-payers 
of  7.  to  accept  a  certain  sum  in  lieu  of  the  tithes  of  7.  arising  to  him,  the  remainder  of  such 
tithes  to  remain  uncollected,  and  be  taken  in  lieu  of  all  church  and  other  rates  due  from 
plaintiff  within  7. ;  which  agreement  had  for  many  years  been  acted  upon :  That  de- 
fendants caused  a  suit  to  be  promoted  against  plaintiff  in  the  Arches  Court  of  CofiUrbury, 
wherein  they  articled  (among  other  things)  that  he  was  impropriator  of  the  tithes  arising 
**  in  the  parish  of  7.  aforesaid,"  which  were  sufficient  for  the  repair  of  the  chancel  of  the 
**  parish  church  of  7.  " ;  that  he  was  in  possession  of  the  chancel ;  that  it  was  dilapidated 
by  his  default ;  and  that  he  had  been  required  by  the  churchwardens  to  repair  it,  but  had 
refused :  That  to  this  libel  defendant  put  in  a  negative  issue,  denying  the  allegations  of 
the  libel  on  articles,  and  also  brought  in  his  responsive  allegation,  which  was  duly  admitted, 
and  did  thereby  **  allege  the  said  several  customs  and  matters  in  the  introductory  part  of 
this  declaration  mentioned,  in  answer  to  the  said  libel  on  articles,  and  the  said  charge  therein 
contained ;  and  did  then  and  there  offer  to  prove  the  same  in  due  form  of  law : "  Yet  de- 
fendant threatened  to,  and  would,  <*  prosecute  the  trial  of  the  said  several  customs  and 
matters  in  the  introductory  part  of  this  declaration  mentioned  in  the  said  Court  Christian," 
unless  writ  of  prohibition  &c 

Defendants  pleaded  only  a  traverse  of  allegation  (1)  of  custom,  and  a  traverse  of 
allegation  (3)  of  custom*  On  these  traverses  issues  were  joined,  which  were  found  for 
defendants. 

On  motion  for  judgment  non  obstante  veredicto.     Held  : 

1.  That  the  pleas  were  not  bad  for  omitting  to  traverse  the  allegations  (8)  and  (4)  of 
custom,  these  being  immaterial,  or  merely  incidental  to  and  evidence  of  the  allegations  of 
custom  traversed. 

S.  That  the  pleas  were  an  insufficient  answer,  inasmuch  as  they  did  not  meet  the  allega- 
tion that  7.  was  not  a  parish,  which  was  a  fact  not  triable  by  the  Ecclesiastical  Court 

3.  That  there  ought,  therefore,  to  be  a  repleader,  but  not  a  judgment  non  obstante 
veredicto,  inasmuch  as,  the  plaintiff  not  having  proved  the  allegations  traversed,  there  was 
DO  admission  on  the  record  of  the  allegationi  not  traversed. 
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'__  mat  term,  for  judgment  non   obstante  veredicto, 

Duk.  or      Court  granted  a  rule  Nisi,  ordering  that  a.  case  shcizai 
*■  be  stated  and  set  down  in  the  special  paper :  and      tl 

following  case  was  stated  accordingly. 

The  declaration,  after  stating  that  the  pluntiff  ocmo 
pluned  of  the  defendants,  who  had  been  summoiied  " 
answer  the  plaintiff  of  a  plea  wherefore  thej  pC' 
seouted  him  in  the  Court  Christian,  proceeded  tlra^^ 
For  that,  whereas,  before  or  at  the  time  of  the  exl^^ 
biting  the  libel  on  articles  herunafler  mentioned,  tm-^- 
plaintiff  had  not  been,  nor  wcu,  impropriator  or  piV 
prietor  of  the  tithet  annuallif  arising  or  renewinff  in  t*-' 
parish  of  Taddington  and  the  titheable  places  intl^' 
the  same ;  and  the  said  Taddir^on,  in  the  SMd  articU 
mentioned,  had  not  been  nor  was  a  parish;  and  tF^ 
chancel,  in  the  said  articles  mentioned,  bad  not,  iK= 
did  belong  or  appertain  to  the  sud  impropriate  rectCEiz 
in  the  said  articles  mentioned,  nor  had  been,  nor  w-^ 
part  or  parcel  of  the  aaid  impropriate  rectory :  ^^ 
pl^ntiff  hod  not  been,  nor  was,  by  himself,  his  lesaoB 
or  assigns,  in  possession  of  the  said  chancel  in  the  aam 
articles  mentioned :  nor  was  the  same  held,  occn^^ 
or  enjoyed  by  the  plaintiff,  his  lessees  or  assigac 
And  whereas  also,  from  time  whereof  Sec,  until 
time  of  the  exhibiting  the  said  libel  on  articles,  t^B 
has  been,  and  still  is,  a  certain  ancient  and  latu^Sc 
custom,  used  and  approved  of  within  the  said  ^^a 
dington.  in  the  said  articles  mentioned,  that  i^  t 
say :  that  the  inhabitants  of  Taddtagton  aforesM( 
from  time  to  time,  whenever  the  same  should  be  regm- 
site,  repair,  or  cause  to  be  repaired,  at  their  on 
proper  cost  and  charge,  the  said  chancel  in  the  suf 


XIII.  VICTORIA.  871 

eles  mentioned ;    and  have,  from  time  to  time,  at  Queen*t  Bench. 

times,  from  time  whereof  &c.,  in  fact  repaired,  or  [____ 

9ed  to  be  repaired,  and  still  of  right  ought  &c.,  the       ^"^«  ®^ 
[  chancel,  at  their  own  proper  cost  and  charge,  ▼• 

3never  any  repairs  thereof  haye  been  or  may  be 
oisite :  And  whereas  also,  from  time  whereof  &c, 
il  the  time  of  the  exhibiting  &c.,  there  has  been,  and 
.  is,  a  certain  other  ancient  and  laudable  custom^  used 

approved  of  within  the  said  Taddington  in  the  said 
cles  mentioned,  that  is  to  say :  that,  when  and  as 

repairs  in  and  to  the  said  chancel  have  been  neces- 
r,  the  chapelwardens  of  the  said  chapelry  have  given 
ers  and  directions  for  the  doing  of  such  repairs,  and 
e  at  various  times  employed  or  caused  to  be  em- 
^ed  divers  workmen  and  labourers  in  and  about  the 
dg  of  such  repairs ;  and  have,  from  time  to  time, 
1  for  the  doing  of  such  repairs,  and  also  paid  such 
rkmen  and  labourers  for  the  work  and  labour  in  and 
•ut  the  doing  of  such  repairs:  And  whereas  also 
ther  the  plaintiff  nor  any  of  his  ancestors  or  prede- 
9ors,  lessees  or  grantees  of  any  tithes  arising  within 
ddington  aforesaid,  had,  nor  hath  any  of  them 
any  time  before  the  exhibiting  the  said  libel  on 
icles,  repaired  or  caused  to  be  repaired  the  said 
ncel  in  the  said  articles  mentioned,  or  any  part 
reof,  or  defrayed  the  cost  of  any  of  the  reparations 
3e  or  done  in  or  to  the  said  chancel :  And  whereas 
>,  from  time  whereof  &c.,  until  the  time  of  the 
libiting  &c.,  there  has  been,  and  still  is,  a  certain 
er  ancient  and  laudable  custom,  used  and  approved  of 
;hin  the  said  Taddington  in  the  said  articles  mentioned, 
it  is  to  say:  that  church  or  chapel  rates  for  the 
Ntirs  of  the  said  church  or  chapel  of  Taddington 


ancient  and  laudable  custom,  used  and  approved  of  v 
ihs  aaid  Taddington  in  the  Bud  articles  mentioned,  t 
to  say :  that  the  chapeUwardena  of  Taddington  afiji 
for  the  time  being  have,  yearly  and  every  year, 
made  up,  exhibited  and  passed  their  accounts,  witl 
to  the  inhabitantB  of  Taddington  aforeeiud,  cf  the  -n 
moneys  collected  and  expended  by  them  on  ao 
of  the  church  or  chapel  rates  of  Taddington  afor 
or  as  such  chapel-wardens  as  aforesaid:  And  wh 
also  such  of  the  tithes  of  Taddington  aforeeud  as 
to  plaintiff  had  always,  before  and  until  the  ezhit 
&C.,  been  collected  by  a  person  selected  or  appo 
by  the  tithe-payers  within  Taddington  aforesaid  j 
the  same  person  had  always  been  theretofore  : 
liable,  or  rated,  to  the  church  and  other  rates  of 
dington  aforesaid ;  and  the  said  rates  been  alwayi 
to,  or  deducted  from  the  tithes  receiveable  b} 
plwntiff  by,  the  chapel-wardens  of  Taddington  a 
said,  or  some  person  on  th»r  behalf:  And,  some  ] 
before  the  exhibiting  &&,  pluntiff  ^reed  with 
tithe-payers  of  Taddington  aforesaid  to  accept  the 
of  70^  per  aiuum  in  lien  of  such  of  the  tithe 
Taddinaton  aforeoaid  an    amm  to  him.  nbuotiC 
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.  of  about  16/.  per  annum,  should  remain  uncol*  QmenU  Bench. 

3d,  and  be  taken  in  lieu  of  all  church  and  other  [__ 

«  due  from  him,  plaintiff,  within  Taddinffton  afore*      ^^*  ^ 
;  and  such  agreement  had,  for  many  yean  before  ▼• 

uitil  the  exhibiting  &a,  been  in  force  and  acted 
n:  And  whereas  also  defendants,  before  the  com* 
loement  of  this  suit,  to  wit  on  12th  December  1846^ 
led  a  suit  in  a  certain  Court  Christian,  that  is  to 
in  the  Ardies  Court  of  Canterbury ^  to  be  promoted 
Qst  pluntiff;  and,  in  the  said  suit,  caused  to  be 
bited  in  the  said  Court,  to  wit  on  the  same  day 
year,  a  certain  libel  on  articles  against  the  now 
^tiff,  in  the  name  of  Sir  Herbert  Jenner  Fust, 
ght.  Doctor  of  Laws,  Official  Principal  of  the 
hee  Court  of  Canterbury,  whereby  and  wherein 
said  Official  Principal  objected,  articled  and  admi* 
sred  according  to  the  tenor  and  effect  of  the  arti* 
following,  that  is  to  say : 

^irst :  We  article  and  object  to  you,  the  said  John 
ry  Manners,  Duke  of  Rutland,  that  you  do  know, 
eye  or  have  heard,  that,  of  comilion  zight>  and  by 
laws  and  constitutions  ecclesiastical  of  this  realm  of 
^land,  the  rectors  and  impropriators  of  rectories,  or 
ny  part  or  portion  thereof,  are  bound  to  sustain  and 
tnd  the  chancel  of  the  parish  church  of  their  re- 
stive rectories,  and  to  defray  all  costs,  charges  and 
rases  to  be  incurred  in  the  sustaining,  repairing  and 
nding  the  chancels  aforesaid,  out  of  the  tithes,  profits 
emoluments  of  their  respective  rectories  belonging: 
this  was  and  is  true,  public  and  notorious :  and  we 
3le  and  object  everything  in  this  and  the  subsequent 
des  contained,  jointly  and  severally, 
econd :  We  article  &c.,  that  you  werci  in  the  year 


du^°S  ^^«  ';^^  and  ^^-^  "^ 
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T  lessees  or  assigns,  were,  in  the  said  year  1846,  and  Queen*$  Baick, 
many  years  prior  thereto,  and  are  now,  in  possession — 

Duke  of 

•le  said  chancel  in  the  said  presentment  mentioned ;       Rutland 
.  the  same  is  now  held,  enjoyed  and  occupied  by  you,      Baoshxw. 
Lr  lessees  or  assigns :  and  this  was  &o. :  and  we  ar- 
c  &c. 

3ixth :  Also  we  article  &c.,  that  the  chancel  of  the 
-ish  chnrch  of  Taddington  aforesaid,  in  the  said  pre* 
wtment  mentioned,  is  very  much  dilapidated  and  de- 
red  through  the  default  and  neglect  of  you,  the 
^J.  H.  M.y  Duke  of  22.,  and  continues  in  a  ruinous 
idition,  suffering  very  great  damages,  as  in  the  said 
»entment  is  mentioned:  and  we  article  and  object 
iceming  any  other  damages  or  dilapidations,  and  such 
shall  hereafter  appear  in  the  proofs  to  be  adduced  in 
t  cause:  and  this  was  &c. :  and  we  article  &c. 
Seventh :  We  also  article  &c,  that  you  have  been 
en,  or  at  least  once,  by  and  on  behalf  of  the  said 
'Uiam  Bagshaw  and  Arthur  Heathcote  Heathcote,  the 
irchwardens  aforesaid,  asked  and  required  to  repair, 
cause  to  be  repaired,  the  damages  and  dilapidations 
resfud,  as  contained  in  the  said  presentment,  in  the 
kneel  of  the  said  parish  church  of  Taddington :  but 
1  have  refused,  and  still  do  refuse,  or  at  least  have 
ayed,  and  do  still  delay,  to  repair  the  same :  and  this 
s  &C. :  and  we  article  &c. 

Eighth :  We  also  article  &c.,  that  you  now  are,  or 
;ht  to  be,  by  ns  and  our  authority  compelled  to  the 
Miration  of  the  aforesaid  damages  and  dilapidations: 
1  this  was  &c. :  and  we  article  &c. 
KTinth :  We  also  article  &c.,  that  the  said  fF,  Bag* 
vw  and  A,  H.  Heathcote,  the  churchwardens  afore- 
i,  have  rightly  and  duly  complained  of  all  and 
rOL.xiy.  N.s.  .  3  V 
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Duke  of 

ROTLAMO 

▼. 
Baoshaw. 


singular  the  premises :  and  that^  by  reason  of  the  pn^^ 
mises^   and  the  letters  of  request  presented  to  acm^ 
accepted  by  us  in  this  cause,  you  were  and  are  eubje<3t 
to  the  jurisdiction  of  thb  Court :  and  this  was  &c. :  vm^ 
we  article  &c. 

Tenth :  We  also  article  &C9  that  all  and  singular 
premises  were  and  are  true,  public  and  notorioosi 
thereof  there  was  and  is  a  public  voice,  fame  and 
port ;  of  which  legal  proof  being  made,  we  will  ttzM^ 
right  and  justice  be  effectually  done  and  admioistecr^ 
therein ;  and  that  you,  the  said  J.  H.  M.^  D.  of  A,  l 
by  canonical  censures  monished  to  repair  the  dama 
and  dilapidations  aforesaid  in  the  chancel  of  the 
church  of  Taddington  aforesaid,  and  be  condemned 
all  the  lawful  costs  made  and  to  be  made  in  this  caa 
on  the  part  and  behalf  of  the  said  W.  Bagshaw 
A.  H,  jET.,  by  us  or  our  definitive  sentence  or  final  d 
cree  to  be  made  and  interposed  in  this  behalf. 

And  whereas  the  said  Duke  afterwards,  to  wit 
the  same  day  and  year,  duly  appeared  in  the  siud  Coi 
Christian  to  answer  the  said  libel  on  articles,  and 
said  charge  therein  contained;  and  did  afterwards, 
wit  on  &c.,  put  in  and  plead  in  the  said  Court  Christi 
a  negative  issue  to  the  said  libel  on  articles,  thereby  d^ 
nying  the  allegations  of  the  said  libel  on  articles^  and  d\ 
afterwards,  to  wit  on  &c.,  bring  into  the  said  Cou 
Christian  his  responsive  allegation  to  the  same  libel 
articles  ;  which  same  responsive  allegation  toaSy  to  wit 
&c.,  dulg  admitted;  and  did  thereby  and  then,  ami 
other  things,  allege  the  said  several  customs  and  matt^m 
in  the  introductory  part  of  this  declaration  mentioned^  in 
answer  to  the  said  libel  on  articles,  and  the  said  charge 
therein  contained;  and  did  then  and  there  offer  to  proa 
the  same  in  due  form  of  law ;  nevertheless  defendaotSy 


XIII.  VICTORIA. 


877 


Duke  of 
kutlajid 
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I  knowing  the  premises,  but  contriving  to  aggrieve  Queen*i  Bench. 
utiflf,  and  to  withdraw  the  cognizance  and  trial  of  * 

several  customs  and  matters  in  the  introductory 
t  of  this  declaration  mentioned,  which  to  our  Ladj 

Queen  and  not  to  the  Court  Christian  or  any  of 
m  belongs,  to  another  examination  in  the  said 
irt  Christian,  threaten  the  plainti£f  to  prosecute,  and 

about  to  and  will  prosecute,  the  trial  of  the  said 
sral  customs  and  matters  in  the  introductory  part  of 

declaration  mentioned  in  the  said  Court  Christian, 
i88  writ  of  prohibition  &c.  be  directed  to  the  said 
cial  Principal  &c. :  therefore  plaintiff  says  that  he 
amnified  &c,  and  prays  that  a  writ  of  prohibition 

he  awarded  and  issued  agcdnst  the  said  Official 
icipal  &c. 

*he  defendants'  pleas  were  as  follows : 
'he  defendants,  by  &c.,  say:  That  there  has  not 
!»  from  time  &c.  until  the  time  of  exhibiting  the  said 
i  on  articles,  nor  is  there,  the  said  certain  ancient  and 
able  custom,  used  and  approved  of  within  the  said 
tdinffton,  that  is  to  say,  that  the  inhabitants  of  Tad' 
'ton  aforesaid  from  time  to  time,  whenever  the 
e  should  be  requisite,  should  repair  or  cause  to  be 
lired,  at  their  own  proper  costs  and  charge,  the  said 
cicel  in  the  said  articles  mentioned,  and  have  from 
e  to  time,  at  all  times  whereof  &c.,  in  fact  repaired, 
^used  to  be  repaired,  and  still  of  right  ought  &c.,  the 
I  chancel,  at  their  own  proper  cost  and  charge,  when- 
r  any  repairs  thereof  have  been  or  may  be  requisite, 
manner  and  form  as  in  the  declaration  is  allesed : 
I  of  this  &c. :  conclusion  to  the  country.  And  they 
y  judgment  and  that  a  writ  of  prohibition  may  not 
le.     And,  for  a  further  plea,  defendants  say  that 
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there  has  not  been^  for  time  &c.  until  the  time  of  ex- 
hibiting &c.,  nor  is  there,  tlie  said  certain  ancient  anj 
laudable  custom,  used  and  approved  of  within  the  mi 
Taddinffton,  that  is  to  say,  that  all  the  costs  and  ex< 
penses  of  the  repairs  of  the  said  chancel  have  been  ai 
all  times  provided  for  and  paid  out  of  the  said  rates,  ii 
manner  &c. :  conclusion  to  the  country  &c  (as  before) 

To  these  pleas  the  similiter  was  added. 

The  question  for  the  opinion  of  the  Court  was,  Whe 
ther  judgment  non  obstante  veredicto  should  be  giyei 
for  the  plaintiff  or  not.  If  it  was,  the  rule  obtained  wt 
to  be  made  absolute ;  if  not,  it  was  to  be  discbaiged 
with  the  same  effect,  in  all  respects,  as  if  the  role  h&( 
been  argued  and  decided  in  the  new  trial  paper. 

The  case  was  argued  in  last  Hosier  term  (a). 


Cowling^  for  the  plaintiff  in  prohibition.  By  th 
first  and  second  articles  of  the  libel  the  suit  in  tb 
Arches  Court  rests  upon  the  alleged  fact  that  Td 
dington  is  a  parish  of  which  the  plaintiff  is  impropriati 
rector.  The  declaration  denies  that  the  plaintiff  i 
such  rector,  and  that  Tuddington  is  a  parish  at  tO 
These  denials  are  left  untraversed  by  the  plea.  I 
further  appears,  by  the  declaration,  that  both  thea 
denials  were  contained  in  the  responsive  allegation  t( 
the  articles,  and  the  responsive  allegation  was  admittec 
in  the  Arches  Court,  which  means  that  it  was  not  de- 
murred to,  but  that  the  parties  were  put  to  their  prooft 
There  is  therefore  a  question  of  fact  raised  on  the 
parochiality  at  that  stage ;  and  a  prohibition  must  go,  i' 
the  parochiality  cannot  be  tried  in  the  Ecclesiastical 

(a)  May  9th,   J  849.     Before    Patteion,    Coleridge  and  W^ktmM  J*- 
Coleridge  J.  left  the  Court  during  the  reply. 
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CTourt;  Byerley  v.  Windus  (a),  where  the  practice  is  ex-  QueejCi  Bench. 

X>lAined  in  the  judgment.     Now  the  Ecclesiastical  Court  * 

csannot  try  the  question  of  fact  whether   Taddington      J^"*^*  **^ 
1)6  a  parish  or  not :  the  bounds  of  a  parish  are  matter      _   ^* 

...  .    .  PAOfHAW. 

of  prescription  (in  default  of  statutable  definition, 
irhich  is  not  shewn  on  this  record);  and  the  whole 
question  is  one  of  immemorial  usage.  [^Coleridge  J.  I 
think  parishes  have  been  sometimes  erected  by  the 
ordinance  of  the  bishop.  Are  you  entitled  to  assume 
that  the  same  rule  applies  to  the  question  whether  a 
place  is  a  parish  at  all,  and  the  question  what  the 
boundaries  are  of  a  place  known  to  be  a  parish  ?]  The 
one  question  must  involve  the  other :  it  is  impossible 
to  shew  that  a  place  is  a  parish,  without  shewing  what 
the  place  is,  that  is,  what  are  the  parochial  boundaries. 
If  a  bishop  created  a  parish  (which  cannot  have  been 
done  within  the  time  of  legal  memory),  he  must  have 
defined  the  boundaries  of  the  parbh  so  created.  That 
the  Spiritual  Court  cannot  try  the  question  of  bounds 
of  a  parish  appears  from  17  Vin.  Abr.  581.  tit.  JFVo- 
hibitum  (L),  pL  1,  2,  4,  5.;  and  placita,  2,  3,  5,  in 
that  section  shew  also  that  there  is  the  same  incapa- 
city to  try  the  question  of  parish  or  no  parish.  A 
similar  objection  was  held  to  support  a  prohibition  in 
Deifby  V.  Remington  {b) ;  and  the  plea  to  the  declara- 
tion in  prohibition  was  held  bad  on  demurrer  for  leav- 
ing unnoticed  the  allegations  which  shewed  that  the 
parties  were  at  issue  upon  the  question  whether  F, 
was  a  distinct  parish  from  Z.  Here,  also,  of  four  cus- 
toms alleged  in  the  declaration,  the  plea  denies  only 
two:  it  therefore  appears  on  the  record  that  the 
S{nritual  Court  will  try  two  customs,  if  not  prohi- 

(a)  SB.^C,  1.  23.  (b)  9  Q.  B.  179. 

3  M  3 


880  Q.B.  HILARY  VACATION, 

Volume xir.  bited,    [Wightman  J.     I  do  not  see   how  you 

*  to  have  judgment  non  obstante  veredicto  upon  tb- 

R  "*11*^D  fielding  on  the  traverse.     There  must  be  a  Gonfeasics 

^-  for  that.l     In  Couling  v.  Coxe  (a)  the  defendant  toe: 

Baomaw.  -•                                 . 

an  immaterial  traverse  which  was  found  for  him ;  ax: 


it  was  held  that  the  plaintiff  was  entitled  to  judgm* 
non  obstante  veredicto,  and  that  he  was  not  limited    i 
a  repleader:  and  the  same  rule  was  acted  upon    j 
Crossfield  v.  Morrison  (6).     [  WilUsy  for  the  defendant 
In  those  cases  there  were  other  material  issues  whic 
were  found  for  the  plaintiffs.     Patteson  J.    It  appean 
from  Plummer  v.  Lee  (c)  that,  where  there  is  no  con- 
fession in  any  part  of  the  record,  there  cannot  be  jiic|g« 
ment  non  obstante  veredicto:  and  that  is  consistent 
with  Goodburne  v.  Bowman  (J).]     The  plaintiff  would 
be  entitled  to  a  repleader  at  any  rate.     The  rule  for 
judgment  non  obstante  veredicto  may  be  remoulded,  if 
necessary  ;  Fillieul  v.  Armstrong  (e).     But,  if  the  pfctt 
be  such  that  there  must  have  been  judgment  for  the 
plaintiff  on  general  demurrer,  he  is  entitled  to  judg- 
ment non  obstante  veredicto.      That  the  issues  trr 
found  for  the  defendants  cannot  put  the  plaintiff  in 
worse  position   than  he  would  be  placed  in  by  tl 
admission  he   would  have  made  by  demurring. 
Down  V.  Hatcher  (g)  there  was  but  one  plea ;  and 
that  the  issue  was  found  for  the  defendants :  but, 
cause  it  offered  a  defence   which  did  not  meet 
whole  claim,  the  plaintiff  had  judgment  non  obf 
veredicto.     Here  the  case  is  the  stronger,  becan 
allegations  are  distinct.     [  Wightman  J.  Can  yo 
judgment  for  the  part  which  is  unanswered?] 

(a)  6  Com,  B.  703.  (6)  7  Cown.  B 

(c)  2  Jf.  §•  W.  495.  (rf)  9  Bing.  £ 

(e)  7j4,^E,  557.  (g)  10  J.  ^  ; 
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>t  be  done,  because  the  plea  does  profess  to  an-  Queen*t  Bench. 

all,  though  it  fails  to  do  so  legally.     Negelen  v.   [__ 

helled)  supports  Couling  y.  Coxe{b)  and  Crossfield        Duke  of 
'brrwoii(c),  and  expressly   overrules  Plummer  v.  ▼. 

iy  \^Wightman  3.  In  Atkinson  v.  Davies(e)  it 
aid  by  the  Court :  ^^  The  opinion  of  all  the  judges 
le  case  of  Gwynne  y.  Burnell{g\  that  judgment 
obstante  veredicto  can  be  awarded  on  a  pleading 
le  defendant  in  confession  and  avoidance  only,  and 
»n  the  implied  confession  in  a  rejoinder  of  the  part 
replication  which  it  does  not  answer,  seems  to  lead 
le  conclusion  that  the  judgment  for  the  plaintiffs 
1  not  be  arrested,  on  the  ground  that  the  traverse 
part  of  a  plea  contains  an  implied  confession  of 
esidue.  The  proper  course  seems  in  both  cases  to 
d  a  repleader."]  It  is  said  in  Gilberts  Hist  Com. 
.  157 :  *^  If  a  man  justifies  to  the  whole,  and  his 
goes  but  to  part,  the  plea  is  bad,  because  being 
led  as  to  the  whole,  and  going  but  to  part,  and 
I  an  insufficient  answer  to  the  whole,  consequently 
plaintiff  must  have  judgment ;  and  if  the  plaintiff 
ich  plea  does  not  demur,  but  takes  issue,  since  he 
s  issue  on  a  bad  bar,  whether  the  issue  be  found 
he  plaintiff  or  defendant,  the  judgment  shall  be  for 
plaintiff,  because  the  bar  is  insufficient ;  for  though 
ssue  should  be  found  for  the  defendant,  yet  that 
not  amend  the  bar,  and  make  that  go  to  the  whole, 
h  goes  to  part  only ;  and  therefore  here  the  issue 

I  M,i  W,  612.  (&)  6  Com.  B,  703. 
7  Com.  B.  286.                                             (<0  2  Jf.  j-  W.  495. 

II  U.  ^  fr:236.  242. 

6  ^etir  Os.  453.  in  Bom,  Proc,  reversing  the  judgment  of  Ezcb. 
I  Gwynne  v.  Bumellf  2  New  Co,  7. ;  which  had  affirmed  the  judg- 
of  Com.  P.  in  Cottmt  t.  Ou^fwne,  9  Bmg.  544. 
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is  material."     [  Wightman  J.  That  is  the  case  of  a  JOS' 
tification,  which  expressly  confesses  all  the  complamt 
though  it  suggests  an  answer  to   part   only.]     Th 
principle  cannot  be  confined  to  a  justification.    Tb 
law  on  this  point  is  discussed  in  notes  (6),  (/),  (y),(*l 
to  Bennet  v.  Holbech{a)\  and  the  leading  case  is  Stapl 
y.  Heydon  (ft),  where  it  is  said  that  '*  a  repleader  is  ^ 
be  awarded  when  such  an  issue  is  joined,  as  the  Coc:: 
after  trial  thereof  cannot  giye  a  judgment,  as  beW^ 
impertinent  or  uncertain,   and    not    determining   ^ 
right."     But  here  an  answer  is  giyen  which  is,    :^ 
uncertain  or  indecisiye,   but  insufficient.    It  will  i, 
said  that  in  Negelen  y.  Mitchell  (c),  and  other  cases  h 
which  judgment  non  obstante  yeredicto  was  giyen  upon 
an  immaterial  plea  found  for  defendants^   there  were 
other  pleas  on  the  record.     But  those  could  not  supply 
the  want  of  a  confession  in  the  immaterial  plea;  each 
plea  must  be  taken  by  itself.     Negelen  y.  MiteheH[e) 
is  therefore  an  authority  shewing  that  there  may  be 
judgment  non  obstante  yeredicto  without  any  confes- 
sion on  the  record  beyond  that  which  is  impUed  from 
the  allegation  being  left  unanswered.     [^Wightman  h 
The  material  facts  were  there  all  found  for  the  plaintiff; 
he  could  not  be  prevented  from  haying  judgment  by 
the  addition  of  an  immaterial  plea.     Patteson  J.  ^^ 
note  (A)  to  Bennet  y.  Holbech{d)  it  is  said :  **  It  should 
be  obseryed  that  in  order  to  found  the  judgment  on  > 
confession,  by  the  defendant's  pleading,  of  the  cause  of 
action,  such  pleading  must  be  in  confession  and  avoid- 


(a)  2  Wmu  Saund.  319  c,  d,  (6th  ed.). 

(6)  6  Mod.  1.  2. ;  &  C.  1  Salk.  173.  216. ;  2  Salk,  579.;  3  SaSL  HU 
Holt,  217. ;  I  Ld  Raym,  707. ;  2  Ld,  Raym,  922. 
(c)  T  M.^  W,  612.  [d)  2  Wmt,  SawuL  3l9e.  (6th  eA> 
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ance ;    for  though,  if   a  defendant  traverses  one  of  QueerCt  Bench. 


seyeral  traversable  allegations  in  a  declaration  or  repli- 
cation, he  admits,  for  some  purposes"  ^'  those  which 

• 

he  does  not  traverse,  yet  he  does  not  confess  them  in 

a  sense  which  is  required  to  found  a  judgment  non 

obetante  veredicto  ;*•  **  or  to^be  a  ground  for  arresting 

judgment  for  the  plaintiff"     That  is  followed  up  in 

Cauling  v.    Coxe  (a)    and    Cipsffield  v.    Morrison  (ft), 

where  judgment  proceeds  on  the  ground  that  upon 

other   pleas   there  was  a  finding  for   the  plaintiff.] 

That  was  not  the  exclusive  ground  of  these  judgments: 

in  Couling  v.  Coxe  {c)  Wilde  C.  J.  calls  the  plea  **  a 

conditional  admission.'' 
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fFilles,  contrft.  Two  objections  of  substance  are 
made  to  the  pleas.  First,  that  certain  customs  are  left 
untraversed,  the  declaration  alleging  four,  and  two 
only  bding  noticed  in  the  pleas.  Now,  if  the  declara- 
tion be  not  repugnant,  the  whole  must  be  taken  as 
shewing  a  single  custom :  and  then  it  is  enough  for  the 
defendants  in  prohibition  to  traverse  any  material  part  of 
such  entire  custom.  Each  of  the  two  pleas  traverses 
one  such  part :  if  those  parts  fail,  what  is  untraversed 
is  of  no  importance.  One  plea  denies  that  the  in- 
habitants repaired  the  chancel  by  custom :  the  other, 
that  the  costs  are  customarily  paid  out  of  the  rates. 
Assuming  these  denials  to  be  founded  in  fact,  the  other 
alleged  customs,  or  parts  of  the  integral  custom,  namely, 
that  the  chapel-wardens  had  in  fact  paid  for  repairs,  and 
that  the  chapel-wardens  had  annually  accounted  to  the 
inhabitants  for  the  moneys  laid  out  from  the  rates. 


(a)  6  Cam,  B.  70S. 
(c)  6  Com,  B.  721. 


(6)  7  Com.  B.  286. 
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amount,  at  the  ntmoat,  to  no  more 
EpectiDg  the  truth  of  that  which  is  tra' 
custom  which  is  traverecd,  for  the  inl 
the  chancel,  might  legally  exist,  there 
BUkop  of  Ely  V.  Gibbons  {a).  SecoE 
that  the  defendants  have  not  travel 
Taddingtan  is  not  a  parish.  But 
vrhich  the  Ecclesiastical  Court  migl 
hihition  for  incapacity  to  tr^  ia  foi 
ferences  which  esst,  in  some  cases, 
proof,  between  the  <uvil  and  ecclea 
custom  is  such  a  case ;  freehold  is  t 
are  to  be  found  in  18  Fin.  Abr.  16 
Hon  (U),  pi.  4,  17,  18. ;  but  where  tl 
ference,  and  the  matter  is  merely  in 
properly  commenced  in  the  EcclesiasI 
be  tried  there;  lb.  pi.  16,  26.;  C 
Thus,  if  proceedings  be  taken  for  t 
privation,  on  account  of  an  offence 
the  criminal  law,  the  Ecclesiastical  C 
question  of  crime,  whether  the  crim 
misdemeanour;  Waddtlove't  Digett,  '. 
T.  Hodton  (e).  Nath  v.  Nash  {d)  and 
don  («)  are  also  cited  there  as  to  thi 
which  are  matter  of  criminal  charge, 
suit.  [Coleridge  J.  What  do  you 
cipal  matter  here?]  The  liability 
prohibition  to  repair  the  chancel :  the 
or  no  parish  is  merely  incidental  to  i 
the  only  way  in  which  it  is  sought  t 

<a)  4  Hag.  EcU.  R.  15fi. 

(c)  Burder  T. ,  3  Curl.  Ece.  C.  822.,  iti  ■ 

prohibition  w«  diuharged  Ij  the  Courl  of  Q.  B. 

(d)  lHag.Cim.Ca,l«i. 
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question  to  be  without  the  jurisdiction  of  the  Eccledi-  <{kmm*j  Benek, 

astical  Court  is  by  arguing  that  it  involves,  incidentally,  * 

the  question  as  to  the  bounds  of  the  alleged  parish. 
£ven  the  objection  to  trying  the  boundaries  as  a  prin- 
cipal question  applies  only  to  what  are  strictly  parishes: 
the  boundaries  of  a  vill  within  a  parish  may  be  tried  in 
the  Ecclesiastical  Court ;  Petler  v.  Yaleman  (a).     The 
explanation  of  the  distinction  is  probably  no  more  than 
tbis ;  that  the  Courts,  in  the  time  of  Charles  2nd,  were 
unwilling  to  extend  the  doctrine  of  prohibition,  though 
they   did    not  feel  warranted    in    disregarding    what 
had   been   positively  decided  in  times  more  adverse 
to  the  jurisdiction  of  the  Spiritual  Court     A  parish 
cnaj  be  created  by  act  of  parliament,  in  which  case  no 
custom  would  come  in  question.     The  declaration  does 
not  suggest  that  any  question  arose  whether  a  par- 
kioular  place  is  or  b  not  within  Taddington.     It  may 
be  questioned  also  whether,  in  the  present  case,  it  does 
BufBciently   appear    to   this  Court  that  the   question 
whether  Taddington  is  or  is  not  a  parish  is  raised  in 
the   Spiritual   Court.     In   Byerley  v.    Windus{b)  the  , 
declaration  in  prohibition  set  out  the  personal  answer. 
In   Dolby  V.  Remington  {c)y   also,  the  declaration  set 
out   the  personal  answer,   which   contained    a  direct 
denial  of  the  fact  said  not  to  be  triable  in  the  Spiritual 
Court.      Here  the  declaration  first  recites  that  the 
plaintiff  in  prohibition  is  not  impropriator  of  the  tithes 
*'  in  the  parish  of  Taddington^^  and  that   **  the  said 
Taddington^  is  not  a  parish.     That  is  a  somewhat 
equivocal  mode  of  averment :  it  is  not  even  said  that 
there  may  not  be  a  parish  of  another  name  in  which 


(a)  1  Lev,  78. 
(c)  9Q.5.179 


(fi)  SB.iC.h 
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and  would  be  established  by  different  proofs.     As  to  Queen'i  Benek. 

the  question  of  parochiality,  it  is  argued  that  this  may  ' 

perhaps  be  shewn  by  some  proof  not  resting  on  imme- 
morial custom.  But  it  is  sufficient  groimd  for  pro- 
hibition that  immemorial  custom  may  come  in  evidence 
on  Buch  a  question ;  at  any  rate  in  the  absence  of  some- 
thing to  shew  that  it  will  not  The  authorities  already 
cited  shew  that  the  inability  to  try  a  question  of  boun- 
dary carries  with  it  an  inability  to  try  a  question  of 
parish  or  no  parish. 

Cur*  adv.  vult 


Fatteson  J.  now  delivered  the  judgment  of  the 
Caurt 

The  plaintiff  in  this  case  declared  in  prohibition  of 
a  suit  in  the  Court  Christian  by  the  defendants,  as 
churchwardens  of  the  parish  of  Taddington  in  the 
county  of  Derby y  against  the  plaintiff,  as  impropriator 
of  th&  tithes  of  the  parish,  for  non-repair  of  the  chancel 
of  the  parish  church. 

The  plaintiff,  amongst  other  matters,  alleged  in  his 
declaration  that  there  was  a  custom  that  the  inhabit- 
ants of  Taddington  should  repair  the  chancel,  and  also 
another  custom  that  the  cost  of  such  repair  should  be 
paid  out  of  a  rate  made  for  that  purpose  by  the  church- 
wardens of  Taddington.    The  defendants,  by  their  plea, 
traversed  each  of  these  customs,  and  upon  the  trial 
obtidned  a  verdict  upon  both  their  traverses. 

The  plaintiff  moved  for  judgment  non  obstante  vere- 
dicto, on  the  ground  that,  independently  of  the  allega- 
tions of  custom  which  had  been  traversed,  there  was 
matter  unanswered  in  the  declaration  sufficient  to  en- 
title him  to  a  prohibition.     This  was  denied  by  the 
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defendants.     And  it  was  further  contended  that, 
pleas  being  traverses  only,  there  could  not  be  judgmei 
non  obstante  veredicto,  but  merely  a  repleader. 

Besides  the  matters  traversed,  the  declaration  all< 
that  the  plaintiff  was  not  impropriator  of  the  tithe 
that  Taddington  was  not  a  parish  ;  that  the  chancel  cE^ 
not  belong  to  the  impropriate  rectory :  that  there  wr 
a  custom  that,  when  the  chancel  wanted  repair, 
chapel-wardens  of  Taddington  ordered  and  paid  for 
repairs  of  it :  that  neither  the  plaintiff  nor  his 
sors  ever  repaired  the  chancel :  that  there  was  a  custc^  j 
that  the  chapel-wardens  of  Taddington  accounted  to  ^I 
inhabitants  for  the  money  collected  and  expended  \j 
them  on  account  of  chapel  rates,  or  as  chapel-warden  a 
that  church  rates  had  always  been  paid  in  respect  cd 
the  tithe  of  Taddington:  and  that  the  plaintiff  hm,^ 
agreed  to  accept  707.  for  his  tithe,  and  leave  the  res  ^ 
amounting  to  about  15/.,,  to  be  taken  in  lieu  of  chore-^ 
and  other  rates :  and  that  the  Court  Christian  was  proi^^ 
ceeding  to  try  and  determine  such  matters,  in  deroga-^^ 
lion  of  the  courts  of  common  law. 

The  question  is,  whether  any  of  the  matters  soal-^ 
leged,  and  not  traversed,  in  the  pleadings  in  prohibition 
were  such  as  could  not  properly  be  tried  in  the  Ecde- 
eiastlcal  Court. 

It  was  contended  for  the  plaintiff  that  the  two 
customs,  one  that  the  chapel-wardens  of  Taddington 
ordered  and  paid  for  the  repairs  of  the  church  of  JW- 
dington,  and  the  other  that  the  chapel-wardens  of  Tad- 
dington accounted  to  the  inhabitants  for  the  money 
collected  and  expended  by  them  on  account  of  chapeF 
rates,  or  as  chapel-wardens,  were  triable  only  in  the 
temporal  courts ;  and  that,  as  they  were  not  traversed 
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he  defendants  in  their  plea  to  the  declaration,  the  Queen*t  Benek, 

itiff  was  entitled  to  a  prohibition  on  that  ground.        ' 

be  Court  Christian  undoubtedly  cannot  try  a  cus-       ^"^®  **^ 

but  there  is  no  c^i^ound  for  a  prohibition  if  the  ▼• 

ed  custom  be  wholly  immaterial  to  the  question  to 
etermined,  so  that  it  b  perfectly  indifferent  which 
it  is  found.  In  the  present  case  it  appears  to  us 
the  two  customs  which  the  defendants  have  not 
srsed  are  in  effect  merely  incidental  to,  and  evi- 
.e  in  support  of,  the  customs  which  were  traversed ; 
lat  they  are  immaterial  and  irrelevant  to  the  ques- 
to  be  decided.  The  liability  of  the  plaintiff  to 
ir  the  chapel  would  not  be  avoided  by  a  custom 
,  when  repairs  were  wanted,  the  chapel-wardens 
Ted  and  paid  for  them,  or  by  another  custom  that 
chapel-wardens  accounted  to  the  inhabitants  for  the 
ey  collected  and  expended  by  them  on  account  of 
iel  rates,  even  if  these  customs  were  found  for  the 
itiff,  as  it  is  not  alleged  that  the  repairs  were  paid 
)ut  of  the  chapel  rates,  or  that  they  were  done  at 
30st  of  the  inhabitants :  and,  it  having  been  found 
he  jury  that  there  was  no  custom  for  the  inhabit- 
to  repair,  or  for  the  repairs  to  be  paid  for  out  of 
chapel  rates,  we  are  therefore  of  opinion  that  the 
ision  to  traverse  those  customs,  and  leaving  them 
le  dealt  with  by  the  Spiritual  Court,  affords  no 
nd  for  a  prohibition. 

was  also  contended  that  the  plaintiff  was  entitled 
prohibition  on  the  ground  that  the  question,  whe- 
Taddington  was  or  was  not  a  parish,  was  raised 
left  for  trial  in  the  Spiritual  Court;  and  that  it 
it  to  be  tried  by  the  common  law. 
pon  the  argument,  it  was  hardly  disputed  for  the 


890 


Q.  B.   HILARY  VACATION, 


Volume  XIV. 
1850. 


Duke  of 
Rutland 

▼. 
Baqshaw. 


defendants,  and  indeed  it  seems  to  be  settled  law,  tht% 
the  boundaries  oF  parishes  are  to  be  tried  in  the  tem-^ 
poral  and  not  in  the  spiritual  Courts ;  Dolby  y.  IUnd\ 
ton  (a)y    Brown  v.  Palfry  (ft),   Petler   v.    Yaleman  ( 
and  the  cases  cited  upon  the  argument  from  17 
Ahr.  581.  tit.  Prohibition  (L):  and,  if  that  be  so^  i 
difficult  to  distinguish  between  the  question  of 
or  no  parish,  and  the  boundaries  of  a  parish.     ^^^^ 
reason  assigned  by  Lord  HaUy  in  Brown  v.  Palfry    f^\ 
for  taking  a  question  of  the  boundary  of  a  parish  fWtiQi 
the  Ecclesiastical  Court,  is,  that  it  depends  upon  pr^ 
scription;  which  would  be  equally  applicable  to  tie 
question  of  parish  or  no  parish.     It  is  said  in  2  Ro.  Ab, 
291  {d)  that,  if  it  be  a  question  in  the  Ecclesiastical 
Court,  whether  a  church  be  a  parish  church  or  a  cbpel 
of  ease,  a  prohibition  lies.     We  therefore  think  that 
in  the  present  case  the  question  whether  TaddinjtM 
was  a  parish  was  not  properly  triable  in  the  Ecde- 
siastical  Court.     The  plea  to  the  declaration  in  pro- 
hibition leaves  the  allegation  that  Taddington  wasoot 
a  parish  wholly  unanswered;  and  the  allegations  in  the 
libel  by  which  it  is  sought  to  charge  the  plwntiff  are 
such  as  to  make  that   a  material  question;  and  dte 
plaintiff  is  entitled  to  judgment  non  obstante  veredicto 
unless  \hQ  omission  to  take  issue  upon  that  allegation  in 
the  declaration  is  a  ground  for  a  repleader  only. 

The  defendants,  by  their  plea,  have  only  traversed 
two  of  the  allegations  in  the  declaration,  leaving  wholly 
unanswered  an  allegation  which  we  think  would  entitle 
the  plaintiff  to  a  prohibition.  The  issues  found  for  the 
defendants,  therefore,  constitute  no  sufficient  answer  to 


(a)  9  Q.  ^.  179.  195. 
(c)  1  Lev,  78. 


(6)  3  Keb,  286. 

id)  Tit.  ProlubUum,(l)^^ 


Bagsbaw. 
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the  dedaration^  and  are  in  that  respect  immaterial ;  and,   Queen*t  Bench. 

being  trayerses  merely,  contain  no  admission  of  the * 

allegations  not  traversed,  except,  as  is  expressed  in  the  ^^^  ^^ 
judgment  of  the  Court  of  Common  Pleas  in  Couling  y. 
Coxe  (a),  ''  a  conditional  admission,  that  is,  as  admitting 
the  allegation  not  trayersed,  tit  ctue  the  plaintiff  can 
prove  the  allegation  traversed.^*  In  the  present  case,  the 
plaintiff  did  not  prove  the  allegations  trayersed :  and  wc 
therefore  think  that  there  is  no  such  admission  by  the 
defendants  of  the  "^matters  alleged  in  the  declaration  as 
will  entitle  the  plaintiff  to  judgment  non  obstante  yere-> 
licta    And  therefore  there  must  be  a  repleader. 

Repleader  awarded. 

(a)  6  Com.  B,  703. 721. 


BLizABBtH  Russell,  Executrix  &c.  of  Thomas  ,^  , 
Russell,  Clerk,   against  Sir  Thomas    Phil-  February  luh. 
LEPS,  Baronet. 

ASSUMPSIT.     The  first  count  alleged  that  one  A  bill  of  ex- 
^  ^  ^  change,  drawn 

Thorpe^  on  28th  November  1836,  in  the  lifetime  ssth  November 

18S6,  payable 

Df  T.  Russell,  made  his  bill  of  exchange,  directed  to  forty  two 

lefendant,  and  thereby  required  defendant  to  pay  to  date,  was  ac. 

his  {Thorpe's)  order  500/.,  forty  two  months  after  the  Jf  A^eJUd  on 

date  thereof:  that  defendant  then  «  accepted  the  swd  [^^^ng^  ""^ 

bill,  payable  on  the  28th  day  o(  November  1844,  with-  "ewed  until 

'  *^  -^  •'  ^  '  NovemberQBthg 

oat  interest : "  and  that   Thorpcy  in  the  lifetime  of  1844,  without 

interest,  pay- 
able by  me  at 
Messrs.  Wiltiami  and  JDracon's,  bankers,  London.** 
Held,  in  An  action  by  indorsee  against  acceptor,  that  this  was  a  good  acceptance,  and 
hmX  the  bill  was  properly  declared  on  as  accepted  payable  on  88th  November  1844. 

An  acceptance  of  a  bill  of  eichange  must  be  to  pay  in  money ;  and  an  acceptance  to 
Miy  by  another  bill  is  no  acceptance. 

VOL.  XIY.  N.  &  3  N 


KUUILL 
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T.  Sutaell,  indorsed  to  T.  RusmU.  There  were 
.  otiier  coimte  on  three  other  bills  respectively 
for  the  same  amoant,  accepted  by  the  defendai 
indorsed  to  T,  ButseU:  and  a  couot  (which  becat 
material)  on  an  account  stated. 

1st.  Flea  to  the  first  count.  That  the  said  sq 
acceptance  of  the  said  bill  was  a  certain  i 
written  across  the  sud  bill  on  the  face  theieo 
signed  by  the  defendant,  which  Mud  wriUng  ^ 
follows :  "  Accepted  on  condition  of  its  b^ng  re 
until  November  28th,  1844,  withoat  uiterest,  p 
by  me  at  Messrs.  WiUiami  ^  Deaeon't,  B» 
iMndon.  Thomas  PkiUips."  That  the  said  \a 
not,  nor  was  the  acceptance  thereof,  renewed  un 
28th  day  of  November  1844,  or  at  all ;  nor  was  ai 
ever  presented  to  defendant  for  acceptance  by  t 
such  renewal  as  aforesaid ;  without  this,  that  deC 
accepted  the  said  bill  payable  on  the  26th  d 
November  1844,  modo  et  formfl.  There  were  i 
pleas  aa  to  the  acceptances  alleged  in  the  other 
counts.     IsBuee  were  joined  on  these  pleas. 

The  cause  was  tried,  before  JVilde  C.  J.,  at  the  j 
Spring  Assizes,  1847,  when  a  verdict  was  foa 
the  plainti6f  for  the  damages  in  the  declaratioD,  i 
to  the  opinion  of  this  Court  upon  a  spedal  ca» 
Court  to  have  the  same  power  of  amending  the  i 
if  necessary,  and  if  the  Court  should  think  pn^ 
a  judge  at  liisi  Frius  would  have. 

The  case  set  out  several  letters  with  reference 
account  stated;  and  it  also  set  out  the  bills  ai 
ceptanocs  mentioned  in  the  declaration.  It  i 
ficient  to  give  the  form  of  the  bill  and  sccej 
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mentioned  in  the  first  count,  as  the  question  was  the  Queen*$  Bench. 

1850. 
same  as  to  all  the  acceptances. 

RUSSKLL 
▼. 

''  5002.  London^  November  28th,  1836.      Philum. 

Forty  two  months  after  date  pay  to  my  order  five 
hundred  pounds  for  value  received.  Thos.  Thorpe.^ 

The  bill  was  directed  to  the  defendant,  who  had 
written  across  the  face  of  the  bill  as  follows :  — 

<*  Accepted  on  the  condition  of  its  being  renewed 
until  Nov,  28th,  1844,  without  interest,  payable  by  me 
it  Messrs.  Williams  and  Deacon%  Bankers,  London. 

Thomas  Phillips.^ 

[t  was  agreed  that  the  record  and  pleadings  should  be 
taken  as  part  of  the  case.  Either  party  was  to  be  at 
liberty  to  apply  to  the  Court  to  turn  the  special  case 
into  a  special  verdict :  the  Court  to  be  at  liberty  to 
Iraw  any  inference  &om  the  facts  set  forth  which  a 
jury  might  draw. 

K  this  Court,  or  a  Court  of  error  (on  special  ver- 
dict)! should  be  of  opinion  on  the  above  statement  that 
the  plaintiff  was  entitled  to  recover,  upon  the  record  in 
its  present  form  or  in  any  other  form  to  which  the 
Court  might  order  it  to  be  amended,  the  whole  or  any 
part  of  the  amount  claimed,  then  the  verdict  was  to 
stand  and  the  damages  to  be  reduced  accordingly.  If 
this  Court,  or  such  Court  of  error,  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover  any  portion 
of  the  amount  claimed  on  the  record  as  it  then  stood, 
or  as  it  might  be  amended^  the  plaintiff  was  to  be  at 
liberty,  at  any  time  after  judgment  given,  to  elect  to  be 
aonsuited,  and  to  have  a  nonsuit  entered  accordingly ; 

3n  2 


KUSSKLL 

▼• 
PHILLin. 
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Foiume  XIV.    otherwise  the  present  verdict  to  be  set  aside  anc 

'        verdict  entered  for  the  defendant. 

The  case  was  argued  in  last  Michaelm<u  vacation^ 

Fortescue,  for  the  plaintiff.  The  defendant  mnst  ^ 
tend,  either  that  the  alleged  acceptance  is  no  acceptai] 
or  that  it  is  incorrectly  described  in  the  declaratia 
An  acceptance  is  good  although  conditional  or  qoalifiec 
or  varying  from  the  tenor  of  the  bilL  "  An  acceptano 
is  also  either  absolute  or  conditional,  and  dther  lo 
cording  to,  or  varying  &om  the  tenor  of  the  bi;' 
Bayley  on  Bills ^  177  (J).  In  Walker  v.  Atwoad  (c)  a  bil 
was  drawn  on  the  8th  April  upon  the  defendant,  whc 
accepted  it  payable  on  a  subsequent  day.  The  de- 
fendant demurred,  on  the  ground  that,  as  no  time  wif 
prescribed  by  the  drawer  for  payment,  the  bill  was  pay- 
able at  sight ;  but  the  Ck)urt  held  this  a  good  aooq>t' 
ance  within  the  custom  of  merchants.  In  Petit  v 
Benson  (d)  the  defendant  accepted  the  bill  *^  to  be  piii 
half  in  money  and  half  in  bills : "  the  question  wii 
whether  there  could  be  a  qualification  of  an  acceptance; 
and  it  was  proved  by  divers  merchants  that  there  nught; 
for  that,  as  the  drawee  might  refuse  to  accept  at  all,  m 
he  might  accept  in  part.  Of  course  the  drawer  id>] 
reject  a  qualified  acceptance ;  or  he  may  adopt  it  b] 
suing  upon  it.  What  then  is  the  effect  of  the  qualifiec 
acceptance  in  this  case  ?  The  words,  "  on  conditioii 
of  its  being  renewed  until  November  28th,  1844,' 
mean,   on  condition  of  the  time  for  payment  of  the 

(a)  November  S7tfa,  before  Lord  Derunan  C.  J.,  Coleri4ge  tod  Wi^ 
man  Js.     And  on  the  28tb,  before  the  same  Judges  and  PaUeumh 
(6)  6th  ed.  (c)  11  IfodLlsa 

{d)  Combcrb,452^ 
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same  bill  being  extended  to  that  time,  and  not,  on  con-  Q^teetCt  Bench, 
dition  of  a  fresh  bill  beinsr  taken  in  renewal.     If  a 


'O 


second  bill  were  taken  in  renewal,  it  would  not  be  a      Rossell 

▼. 

satisfaction  of  the  first  bill ;  it  would  be  merely  a  sus-      FHiLLirs. 

pension  of  the  time  of  payment ;  Kendrick  v.  Lomax  (a). 

There  could  be  no  object  in  giving  a  renewed  bill,  if 

the  time  for  payment  of  the  bill  were  extended.     The 

construction,  that  a  second  bill  was  to  be  ^ven,  would 

defeat  the  intention ;  for  upon  that  construction,  if  no 

second  bill  were  ^Ten,  the  first  would  be  payable,  and 

with  damages  for  interest,  which  by  the  agreement  is 

not  to  be  payable.     This  construction  would  also  put 

it  in  the  defendant's  power  to  determine  whether  the 

original  acceptance  should  be  nullified  or  not,  since 

the  initiative  in  the  renewal  of  the  bill  would  fall  on 

him;   Gtbbati  v.   Scott (b);  and  he  might  turn  round 

on  the  holder  and  say,  ''  this  is  no  acceptance,  for  I 

'will  not  apply  to  renew."     The  plaintiff's  construc- 

tion,  on  the  other  hand,   sets  up  the  acceptance  as 

«  good  acceptance  within  the  custom  of  merchants, 

gives  a  meaning  to  the  contract,  and  secures  the  object 

of  it,  and  renders  the  intervention  of  a  second   bill 

unnecessary.     In  this  sense,  the  bill  being  payable  at 

the  enlarged  time,  the  acceptance  is  rightly  declared  on. 

Pashleyy  contnL  The  acceptor  of  a  bill  of  exchange 
may  annex  any  condition  he  likes  to  his  acceptance ; 
and  the  holder  may  either  adopt  or  reject  such  con- 
ditional acceptance.  The  acceptance  in  this  case,  "  on 
condition  of  its  being  renewed,"  means  that  which  the 
words  would  convey  to  any  man  of  business,  on  con- 

(a)  2  Cr.fr  J'  405. ;  &C.  2  Tyr,  498. 
(6)  2  Stark.  N.  P.  Co.  286. 
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reject  words  which  militate  against  the  obvioiis  tenor  Queen's  Bench. 

and  purpose  of  the  instrument ;  Simpson  y.  Vaug1uxn{a\  ' 

Shuitkwartk  v.  Stephens  (i),  Allan  v.  Mawson  (c).  Russill 

Cur.  adv.  vult  Pbilups. 

The  Court  afterwards  directed  a  second  argument, 
which  was  heard  in  this  vacation,  February  10th  (cQ. 

Cowling^  iot  the  plaintiff,  contended  that  the  accept- 
ance was  absolute  for  payment  in  money ;  and  that  an 
undertaking  for  payment  in  any  other  mode  would  be 
contrary  to  the  ori^nal  design  of  bills  of  exchange, 
-which  was  that  they  should,  for  the  purposes  of  com- 
merce, represent  coin,  and  be  at  once  exchangable  into 
it  when  occasion  required;  hence  it  was  assumed  in 
JPetit  V.  Benson  {e)  that  an  acceptance,  to  pay  half  in 
bills,  was,  pro  tanto^  a  refusal  to  accept.     The  de- 
fendant's construction,  therefore,  renders  the  acceptance 
void ;  and  that  which  would  make  it  operative  should 
be  preferred;   Roe  dem.    Wilkinson  v.    Tranmarr{g\ 
JEdis  V.  Bury{h)f  Gibson  v.  Minet(i).     A  drawee  may, 
conustently  with  custom,  accept  to  pay  at  a  different 
time  from  that  specified  in  the  bill;  Wegersloffe  v. 
Keene  (A),  argument  of  Sir  J.  Strange  ;  and  that  is  the 
construction  to  be  put  upon  the  present  acceptance. 
The  consequence  of  such  a  deferred  acceptance  is  con- 
sidered in  Beawes,  Lex  Merc.  594.  s.  221  (6th  ed.,  by 
Chitty).  The  words  "  being  renewed  "  do  not  here  imply 
the  giving  of  a  different  bilL   <'  Benew  ^  is  not  invariably 

(a)  2  Aik,  Si.  32.  (6)  1  Campb.  407. 

ie)  4Campb.U5. 

(d)  Before  Lord  Denman  C.  J.,  PattetoHy  Coleridge  and  Wighiman  J% 

(e)  Comberb.  452.  (jg)   WUIet,  682.  684. 
(A)  eB.iC.  433.  (t)  1  H.  Bl.569. 

;   (^k)  1 8tr.  214.  221. 
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Volume  XIV.    a  technical  term  having  that  effect;  and  the  proTiao^ 
*___  here,  "  without  interest,**  implies  that  the  bill  contmu^^ 


BUMKLL 
▼. 

Philupi. 


the  same.     A  technical  renewal  was  no  more  m 
here  than  an   actual  transfer  in  Doe  denu  Flayer 
Nicholh(a),     The  acceptance  makes  the  bill  pajal 
at  the  house  of  bankers,  who  would  not  give  anot^^ 
bill,  but  would  discharge  this    bill    by  payment       ^ 
money  placed  with  them  to   the  account  of  the     ^^ 
ceptor.      If  an  actual  renewal  was  meant,  mateiu/ 
stipulations  are  wanting :  it  is  not  provided  that  the 
drawer  shall  not  indorse  the  bill  away :  nor  does  it 
appear  by  the  acceptance  who  is  to  draw  the  new  bill, 
or  at  what  precise  time  it  b  to  be  payable. 


Fashky,  contril.  First  This  is  a  good  acceptuoe 
to  pay  by  giving  another  bill  of  exchange  in  renewal 
Petit  V.  Benson  (b)  is  the  only  authority  against  the 
validity  of  such  an  acceptance.  ''  As  an  acceptance 
may  vary  from  the  tenor  of  the  order,  by  introdudog 
a  condition,  so  it  may  vary  firom  it  as  to  the  nun, 
time,  place,  or  mode  of  payment ; "  Smith's  Merctm' 
tile  Law,  217(c).  A  payment  by  bill  instead  of  money 
is  only  a  variation  as  to  the  mode  of  payment.  Tbe 
"  renewal "  of  the  bill,  however,  would  be  an  extin- 
guishment of  the  claim  upon  it.  *^  Novatio  est  in- 
novatio  et  transmutatio  veteris  debiti  in  aliam  oblig>- 
tionem,  per  quam  prior  obligatio  toUitur ;  "  BrissoKOU 
de  Verborum  Signijicatione^  918.  But  the  declaration  is 
insufficient ;  for  it  does  not  shew  performance  of  the 
condition,  and  entirely  misdescribes  the  contract  The 
word  <'  accepted  "  is  not  to  be  taken  by  itself;  if  the 


(a)  \  B.^  a  SS6. 
(c)  4th  ed. 


(6)  Comherh,  45S. 
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whole  writing  be  read  together,  it  will  appear  that  it  Queen^t  Bench. 

is  no  absolute  engagement  to  pay  in  money  or  at  the  * 

time  allied*  The  maxim  ''  verba  fortiiis  accipiuntur  Rumkll 
contrsl  proferentem  "  does  not  apply  to  contracts.  The  Fhxllips. 
condition  cannot  be  rejected  as  repugnant ;  for  it  quar- 
lifies  only,  and  does  not  destroy  the  acceptance; 
though  by  the  law  of  France  a  conditional  acceptance 
is  void ;  Code  de  Commerce,  art.  124.  If,  however,  the 
meaning  cannot  be  ascertained,  this  is  no  acceptance. 

Cowling  replied. 

Cur*  adv,  vult. 

Fatteson  J.,  in  this  vacation  {February   11th), 
delivered  the  judgment  of  the  Court. 

The  first  bill  in  this  case  is  drawn  by  Thomas  Thorpe 
on  the  defendant,  and  is  dated  ?8th  November  1836, 
and  requires  the  defendant,  forty  two  months  after 
date,  to  pay  to  the  order  of  Thorpe  600/.     The  de- 
fendant professes  to  accept  it  in  these  words :  **  Ac- 
cepted on  the  condition  of  its  being    renewed  imtil 
November  28th,  1844,  without  interest,  payable  by  me 
at  Messrs.  Williams  and  Deacon%  Bankers,  London.^^ 
The  plaintiff*  is  indorsee  of  the  drawer,  and  declares 
Upon  it  as  a  bill  drawn  payable  in    1840  (forty  two 
tuonths  after  date),  but  accepted  payable  on  the  28th 
November  1844.     The  question  is,  whether  the  plaintiff 
is   entitled  so  to  construe  the  acceptance.     The  de- 
fendant contends  that  the  true  construction  is,  that  he 
accepted  the  bill  to  be  paid  at  the  end  of  forty  two 
months  by  his  then  accepting  another  bill  to  be  drawn 
on  him  payable  on  the  28th  November  1844.     Now 
rivate  written  agreements  must,  so  far  as  positive 
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mlea  of  Uw  will  permit,  be 
apparent  intention  of  the  pa 
the  instmment  itself.  In  tb 
tion  of  the  defendant  on  the 
that  he  ihoold  not  be  call* 
ontil  the  28th  November  1 
called  upon  him  to  pay  in 
1840 ;  but  it  was  competent 
to  extend  the  time  of  paymi 
the  holder  to  take  anch  aco 
alteration,  or  to  treat  the  bi 
acceptance.  The  pluntifi",  t 
acceptance  and  agreed  to 
treated  the  acceptance  as  a 
not  M  throwing  upon  him  < 
piocoring  a  sew  bill  and 
fwty-two  months.  Whethe 
the  acceptance,  if  he  agreed 
the  question ;  but  whether 
it.  Now,  in  so  treating  it 
apparent  intention  of  the  def 
of  time  of  payment  was  tb 
was  wholly  immaterial  whi 
effected  by  such  construotior 
taking  a  new  acceptance  frcn 
two  months.  It  does  not  1 
ant's  month  to  object  to  tl 
pUuntiff  on  the  acoeptanoe,  if 
of  such  constmction.  Now 
constmction,  unless  the  wo: 
imports  that  some  new  and  a 
be  drawn  and  accepted.  It 
has  no  legal  or  technical  sig 
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ommon  parlance  it  might  appear,  prim&  facie,  to  apply  ^ueerC*  Bench. 

0  8omethiog  new,  yet  there  is  nothing  forced  or  absurd ' 

n  giving  it  a  different  meaning;  especially  when  we      Russill 

onsider  that,  if  this  writing  of  the  defendant  on  the     Phillips. 

ill  be  held  necessarily  and  restrictively  to  mean  that 

e  will  pay  the  bill  at  the  end  of  forty  two  months  by 

len  ^ving  another  acceptance  payable  on  the  28th 

Tovember  1844,  and  is  capable  of  no  other  meaning,  it 

ould  appear  by  the  authorities  that  it  is  no  acceptance 

t;  all,  since  an  acceptance  must  be  to  pay  in  money : 

nd,  as  we  cannot  suppose,  nor  can  the  defendant  be 

card  to  say,  that  he  meant  it  to  be  void  and  to  be  no 

cceptance  at  all,  we  feel  that  we  shall  be  carrying 

Qto  effect  the  real  intention  of  the  parties  *'  ut  res 

nagis  yaleat  quam  pereat  ^  by  holding  that  the  word 

*  renewed "  means  **  extended ; "  that  the  defendant 

neant  nothing  more  than  extension  of  time  by  the 

expressions  he  used:  and  then  the  plaintiff  is  at  liberty, 

whether  he  was  bound  to  do  so  or  not,  to  treat  the 

eceptance  as  he  has  done  in  his  declaration,  as  an  ac- 

eptance  of  the  bill  itself,  making  it  payable  at  an 

xtended  time.     Possibly  an  indorsee  might  have  been 

.t  liberty  to  treat  the  acceptance,  as  between  him  and 

he  acceptor,  as  a  general  acceptance  to  pay  at  the  end 

»f  forty  two  months,   and  to  treat  the  condition  as 

>inding  only  on  the  drawer,  and  making  it  incumbent 

)n  bim,  the  drawer,  to  provide  for  the  bill  at  the  end 

af  forty  two  months,  and  on  the  defendant  then  to  give 

him  another  acceptance  payable  on  the  28th  November 

1844 :  but  there  are  great  difficulties  in  coming  to  the 

conclusion  that  the  indorsee  could  have  so  done;  and  for 

tlie  reasons  above  stated  we  think  he  was  not  bound  so 

to  do. 
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The  other  bills  are  precisely  similar,  except  as  to 

precise  day  of  payment. 

Judgment  for  plaintiff  (^^\ 


(a)  Reported  bj  J7.  DaxiMm^  £iq. 
Application  was  made  to  have  the  case  turned  into  a  spedal  vtr^f^f. 
but,  on  February  26th,  in  this  vacation,  PaUemm  J.  taid  that  the  0^b||,| 
did  not  see  reason  to  grant  this,  the  point  being  too  clear,  and  the  €|»,f| 
tion  turning  merely  on  a  technical  form. 


y^tiay^         The  Queen,  on  the  Prosecution  of  the  Llahxllt 
F<*ruafy26         Railway  and   Dock    Company,   against  The 

South  Wales  Railway  Company. 


JLTANDAMUS.     The  writ  recited  that   by  stat- 
8  &  9  VicU  c.  cxc  (Local  and  personal,  puUicy^ 
intituled  "  An  Act  for  making  a  ndlway  to  be  called 
'  7%^   South   Wales  Railway,^ "  certain  persona 


TkeSouth 

WcUet  Railway 

Company t  haT- 
ing  power  to 
take  and  pur- 
chase lands  and 
to  construct  a 

railway  accord-  constituted  a  Company  for  making  the  said  rulwv 

ing  to  the  plans  . 

and  books  of      branch  rdlway   &c,,  with  powers  (a)  to  purchase 

reference  de- 
posited under  their  act,  gave  notice  to  The  UaneUy  Railway  jr  Dock  Comptmy  that 
(  Tke   South  Wale*  Railway  Company)  required  to  purchase  a  small  piece  of  land,  oo 
of  which  The  Llanelly  Railvyay  was  actually  constructed,  luch  piece  of  land  being  set 
in  the  said  plans  and  books  of  reference,  as  part  of  the  proposed  line  of  Tke  South  ~ 
Railway :  but  they  aAerwards  refused  to  issue  their  warrant  to  the  sheriff  to 
amount  of  purchase  money,  on  the  ground  that  The  Llanelly  RaUway  4"  Dodc 
had  no  power  under  their  act  to  sell  any  portion  of  land  on  which  thor  railway 
struct  ed. 

Held,  on  mandamus  to  The  South  Walet  Railway  Company  to  issue  their  warrant,  Ih 
as  there  was  no  express  clause  in^any  special  or  general  act  of  parliament,  which  ai 
either  The   IJaneUy  Railway  jf  Dodc  Company  to  sell  any   part  of  their  actual  line 
railway,  or  The  South  WtJei  Railway  Company  to  purchase  it,  the  authority  was  not  to 
implied   from  the  general  power  given  to  The  Soulh  Walet  Railway  Company  to 
their  line,  and  to  purchase  lands,  according  to  their  deposited  plans  and  boolu  of 


of 
be 


(a)  Sect   S.     Sect.  23  was  as  follows.     '*  And  whereas  plans 
sections  of  the  railway  **  &c.   *'  by  this  act  authoriied,  and  shewing 
lines  and  levels  thereof  respectively,  and  also  books  of  reference 
taining  the   names  of  the   owners,  lessees,  and  occupiers,  or  nfitMted 
owners  **  &c.,  "  of  the  lands  through  which  such  works  respectively  Mn 
intended  to  pass,  have  been  deposited  with  the  clerks  of  the  peace  of  the 


n^od 
Mbe 


XIII.  VICTORIA.  903 

hold  lands  for  the  purposes  of  the  undertaking}  within  Queen  #  Bench. 

the  restrictions  contained  in  the  said  act  and  in  certain  ' 

other  acts,  viz.  the  "  Companies  Clauses  Consolidation     '^^  Qu««n 
Act,  1845,"  8  &  9  Vict  c.  16.,  the  "Lands  Clauses    South  Walm 

Railway 

Consolidation  Act,  1845,"  8  &  9  Vict  c.  18.,  and  the      Company. 
''  Railways  Clauses  Consolidation  Act,  1845,"  8  &  9 
Vict.  c.  20.,  the  provisions  of  which  recited  acts  were 
by  the    first  mentioned  act   incorporated  therewith: 
that,  before  the  passing  of  the  act  for  making    The 
JSauth  Wales  Railway^  plans  and  sections  and  books 
of  reference  of  the  railway  and  branch  railway  were  de- 
posited in  the  usual  manner ;  and  that  it  was  enacted 
that  the  Company  might,  subject  to  the  said  act  and 
the  sud  recited  acts,  make  the  railway  and  branch 
according  to  the  said  plans  &c     The  writ  then  recited 
that,  under  the  powers  of   The  Llanelly  Railway  ^ 
Dock  Campany'B  Acts,  9  G.  4.  c.  xci.,  3  &  4  fFl  4.  e.  lii., 
5  &  6  fF.  4c.  c.  xcvi.  (all  local  and  personal,  public),  the 
last  mentioned  Company  had  constructed  a  railway, 
dock  and  other  works,  and  had  purchased  and  still  held 
certwi  lands,  and,  among  others,  the  pieces  of  land  in 
the   writ  particularly    described:   that   the  said    last 
Xuentioned  pieces  of  land  were  duly  inserted  in  the  said 
lx>ok  of  reference  of  Tlie  South  Wales  Railway  Com- 


counties  **  &c ;  *<  be  it  enacted,  That,  subject  to  the  provisions  in  this 
and  the  said  recited  acts  **  (8  &  9  Vict.  cc.  16,  18,  20)  •*  contained,  it 
shall  be  lawful  for  the  said  Company  to  make  and  maintain  the  said 
railway  and  branch  railway  in  the  line  and  upon  the  lands  delineated  on 
the  said  plans,  and  described  in  the  said  books  of  reference,  and  to  enter 
upon,  take,  and  use  such  of  the  said  lands  as  shall  be  necessary  for  such 
purpose.*' 

Sect  33  empowered  the  Company,  if  they  should  think  fit,  to  carry 
the  railway  and  branch  railway  across  and  on  the  leTel  of  certain  roads 
numbered  on  the  plans  and  named  in  this  clause. 


904  Q-B.   HILARY  VACATION, 

Volume  xir.   pany,  as  lands  through  which  the  works  of  the 
!__   Company  'w&e  intended  to  pass ;  that  2%«  South  Wal^ 


The  QuiiH     Railway  Company,  on  the  12th  March  1847,  ga^ 
**aSi^^""   tice  that  they  required  to  take  and  purchase  of 
Companj.      Llanelly  Railway  §*  Dock   Company  part  of  the 
pieces  of  land,  containing  between  one  and  two 
being  land  which   The  Sotith  Wales  Railway  Comp^ 
were  authorised  to  purchase  and  take:  that  the 
Companies  had  failed  to  agree  upon  the  amount  of 
chase  money ;  that  the  amount  claimed  exceeded  ^^^ 
and  that  77ie  South  Wales  Railway  Company,  oi^^  ^ 
12th  o{ February  1848,  were  duly  required  to  issua  gj^ 
warrant  to  the  sheriff  of  the  county  in  which  th^  ^ 
pieces  of  land  were  situate,  requiring  him  to  summoa  a 
jury,  under  the  said  ''  Lands  Clauses  Consoliditiba 
Act,  1845'(a),''  to  assess  the  amount  of  purchase  moneyr; 
which  the  said  Company  had  refused  to  do.    The  writ 
then  commanded  the  Company  to  issue  their  warrant 
for  the  purpose  aforesaid. 

Betunu  That  a  portion  of  the  said  pieces  of  land 
formed  part  of  the  actual  line  of  the  railway  constructed 
by  The  Llanelly  Railway  Sf  Dock  Company  under  the 
powers  of  their  said  acts  of  parliament,  and  was,  at  the 
issuing  of  the  writ,  and  still  is,  used  as  part  of  the  said 
railway,  which  is  a  public  railway.  That  neither  Tht 
Llanelly  Railway  §•  Dock  Company,  nor  any  persons  on 
their  behalf,  were  authorised  to  sell,  convey,  release  or 
dispose  of  the  whole  or  any  part  of  the  said  portion  of  the 
said  pieces  of  land,  which  so  forms  part  of  the  actual  line 
of  the  said  rdlway,  and  whereon  it  was  so  actually  con* 
structed ;  but  that  the  defendants  were  willing  to  issQ^ 

(a)  S«<i  sUt  S  &  9  Kict,  e,  18.  tects,  S2,Sd. 
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their  warrant  to  assess  the  purchase  money  &o.  to  be  Qv^enU  Bench. 

paid  for  the  said  pieces  of  land  in  the  writ  mentioned^  * 

exclusive  of  the  said  portion  on  which  the  said  railway     '^®  Queim 

WBB  so  actually  constructed.  South  Walm 

Railway 

Demurrer  and  joinder.  Compaoj. 

The    demurrer    was    ai^gued    in    Hilary    vacation, 
1849 (a> 

Greenwood,  for  the  Crown.  There  is  nothing  in  any 
of  the  acts  recited  in  the  writ  to  prevent  the  defendants 
(rem  purchasing  and  taking  the  land  in  question.  It  is 
no  answer,  that  the  new  railway  could  not  be  made  on 
this  land  without  crossing  JTie  UaneUy  Railway  at  a 
level.  [^Coleridge  J.  Can  the  prosecutors  convey?  If 
railway  acts  contained  no  provision  enabling  infants  to 
convey,  they  would  be  incompetent  to  do  so.]  It  stands 
on  the  record  that  the  prosecutors  are  the  owners  of 
the  land ;  they  may,  therefore,  convey  it  away,  unless 
specially  incapacitated.  Again,  the  power  to  make  the 
railway  on  the  lands  in  the  book  of  reference,  and  to 
take  and  purchase  such  lands,  involves  the  correlative 
power  in  the  owners  of  such  lands  to  sell  them;  and 
also  involves  the  power  to  cross  the  existing  railway  at 
a  level.  There  is  nothing  in  the  general  acts  to  prevent 
one  railway  from  crossing  another  at  a  level.  In  the 
very  act  of  The  South  Wales  Railway  Company ,  power 
is  ^ven,  by  sect  45  (i),  to  a  private  person  to  carry  his 


(a)  F^bmunnf  9tb.  Before  Lord  Dewman  C.  J.,  FuiUum^  Colerulge 
and  Jfightman  Js.  Coleridge  J.  wai  not  present  during  the  argument  for 
the  defendants. 

(6)  Which  provides  that  nothing  in  this  act  shaU  prevent  Nathaniel 
Cameronf  Esq.,  the  owner  of  certain  collieries  in  the  county  of  Glamorgan^ 
from  making  any  branch  railway  therefrom  to  the  Company's  railway,  or 
along  the  side  thereof,  or  from  carrying  such  branch  railway  across  the 
Company's  railway  on  the  level  thereof 


Q.B.    HILAR' 


Tnhim*  XIF.    ttulv&y  across  Tfie  South  H 
1850. 


etat.  9&  10  Vict,  c.ccxxik. 
Tht  Qu»is  lie)  it  IS  recited  in  sect  14 
SovTH  Walu  by  that  act  "  is  intended  to 
Compuj.  Jtailwatf  upoD  a  level,  near  i 
it  is  enacted,  in  relation  to 
The  South  WdUt  RaUwatf 
works  there  for  the  purpoei 
tion  and  facilitating  traffic 
The  rights  of  the  public  ot 
not  be  prejudiced  by  the  ] 
will  take  subject  to  such  rig 
land  over  which  there  is  a  ^ 
land  subject  to  such  right 
the  ovmer  of  a  nulway  wai 
appeared  that  the  railway  i 
five  yards  of  an  andent  higl 
engines  on  the  railway  frigt 
the  highway.  It  was  hek 
made  on  the  Une  aatborise 
interference  with  the  rights 
to  have  been  authorised  in  I 

Watson,  contr^  The  obj 
compelling  the  defendants  tt 
of  land  in  question,  by  wbicl 
Railway  will  be  obstructed 
the  foundation  of  a  chum 
about  20O,000il  aa  compensa 
value  of  The  lAanelly  Bailwo 


(b)  "  For  extending  tbe  line  of 
making  certain  ■Itentioni  of  iht  Mid 
(i)  4  fl.  4-  Jd.  30, 
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nude  a  pablic  railway,  are  bound  to  maintiuii  it ;  Bex  t.   QMem'*  BmO. 

Ute  Severn  and  Wye  Eailwat/  Company  (a) ;  how  can    '_^ 

they  do  80,  if  it  be  crosaed  by  another  railway  at  a  level?     ''*"  ftow 
Section  33  of  The  South  Wakt  Railway  Company's  Act    ^™  ^"" 
pvea  power  to  croee  certain  roads  on  a  level,  but  does  not      Compuij. 
pecify  The  Llanelly  Bailtoay  among  them.   He  then  re- 
erred  to  St.  46,  49  and  53  of  atat  8  &  9  Vict.  c.  20., 
he  "  lUilwaye  Clauses  Consolidation  Act,  1845,"  as 
Mntemplating  that,  under  circumstaaces  Uke  the  pre- 
lent,  the  new  railway  should  be  carried  either  under 
>r  over  the  old  railway;  in  which  case  the  purchase 
irould  be  unnecessary.     \^Patteson  J.    The  record  does 
uot  appear  to  shew  that  the  two  lines  of  rulway  are  to 
be  on  a  leveL] 

Greemoood  replied. 

Cur.  ado,  vult. 


Patteson  J.  DOW  delivered  judgment. 
The  sole  question  raised  in  this  case  is,  whether  77ie 
South  Wales  Railway  Company,  having  power  to  cross 
The  Llanelly  Railway  ^  Dock  Company's  line,  are 
bound  to  purchase  the  soil  on  which  the  latter  railway 
is  actually  constructed  at  the  point  of  crossing,  or  only 
the  land  on  each  side  of  that  rulway. 

Much  discussion  took  place  as  to  the  right  of  The 
South  Wales  Railway  Company  to  cross  the  other  line 
)n  a  leveL  We  do  not  find  any  authority  so  to  do, 
^ther  in  the  Bailways  Clauses  Consolidation  Act,  1845, 
i  Sc  9  Vict.  c.  20.,  or  the  Lands  Clauses  Consolidation 
A.ct,  1845,  8  &  9  Vict.  c.  18.,  or  in  any  other  Public 

(a)  3B.^Ald.6i6. 
TOI«  XIT.  H.  S.  3  0 
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Queen's  Bench, 

[1849.] 


^rhis  case  was  unavoidably  omitted  in  the  earlier  part 
of  the  present  yoliime.     See  p.  528.  antd. 

ViOERS  against  The  Dean  and  Chapter  of     [»wn<?jday, 

•^  ^  January  15th, 

St.  Paul's,  and  Others.  i849.] 

X>EPLEVIN  by  Francis  William  Vtgers  against  the  Hen^  VIIL, 

Ji!^      ,  being  seised  of 

Bishop  of  Llandaffi  Dean  of  the  Cathedral  Church  lands  in  fee  in 
of  St.  Paul,  London,  and  the   Chapter  of  the  same  Crown,  granted 
churchy  Henry  John  Knapp,  Subdean  of  the  said  churchy  pa^'t,  In  tau" 
and  John  Tomkies.     The  declaration  chanred  that  de-  ™''®  ^  ^''  , 

o  reserving  rent 

fendants,  to  wit  on  3d  April  1846,  in  the  parish  of  Jo  himself,  hu 

-*  *■  heirs  and  sue- 

St  Mary  le  Bow,  in  the  city  of  London,  in  the  ward  cessors.    After 

the  passing  of 
stats.  22  C.  2. 
e*  6,  and  22  &  23  C  2.  c.  24.,  Charles  II.,  by  letters  patent  referring  to  and  professing  to 
pursue  the  former  statute,  granted  the  rent  to  trustees  named  in  sect.  2  of  stat.  22  &  23  C  2. 
c.  24.,  their  heirs  and  assigns ;  and  the  trustees  granted  the  rent  to  a  Dean  and  chapter,  and 
their  successors  for  ever.  Held  in  Q.  B.,  and  by  the  Court  of  Exchequer  Chamber  on 
error,  that  the  grant  to  the  trustees  was  not  autliorised  by  either  statute,  the  rent  being 
reserved  upon  ao  estate  whereof  the  reversion  was  in  the  Crown,  and  therefore  being 
within  the  exception  in  sect  3  of  stat.  23  C.  2.  c.  6. 

Held  in  Q.  B.,  and  Semble  by  £xch.  Ch.  on  error,  that,  on  demurrer  to  an  avowry  for 
a  ^siren  on  the  land  by  the  Dean  and  chapter,  stating  the  conveyances  as  above,  but  not 
setting  out  the  recitals  or  the  terms  of  the  grants,  it  was  to  be  taken  that  the  truth  appeared 
on  the  face  of  the  grant  of  the  rent  to  the  trustees,  and  therefore  that  the  Crown  did  not 
appear  to  be  deceived  (as  not  having  the  power  to  grant  the  rent  in  fee  simple),  nor  was 
the  grant  void  on  that  account ;  but  that  it  operated,  not  as  a  grant  in  fee  simple,  but  of 
a  rent  determinable  on  the  failure  of  the  estate  tail :  and,  further,  that  there  was  thus  no 
ground  for  the  objection,  that  a  subject  might  have  a  right  to  distrain  on  the  Crown  when 
the  reversion  fell  in :  although  the  avowry  alleged  that  the  trustees  became  seised  in  fee 
of  the  rent.  Also  that  the  grant,  in  effect,  by  severing  the  rent  from  the  reversion,  con- 
verted it  from  a  rent  service  to  a  rent  seek  ;  which,  if  paid  for  three  years  of  the  space 
mfentioned  in  stat.  4  6.  2.  c.  28.  $.  5.,  might  be  distrained  for. 

Held  by  Q.  B.,  and  Semble  by  Exch.  Ch.  on  error,  that  the  grant  of  such  rent  seek  by 
the  trustees  to  a  Dean  and  chapter  was  not  void  by  the  Statutes  of  Mortmain,  the  rent  not 
being  perpetuaL 

Held  by  Q.  B.,  that  it  was  sufficient  to  aver,  in  the  avowry,  that  the  rent  reserved  be- 
came due  and  in  arrear,  without  an  express  averment  of  the  continuance  of  the  estate  tail. 
Semble  contr^  by  Exch.  Ch.  on  error. 

Held,  by  Exch.  Ch.  on  error,  that  the  avowry  was  bad  on  general  demurrer  for  not 
expressly  averring  attornment  by  the  terre-tenant  to  the  grant  by  the  trustees,  or  that 
such  grant  was  made  after  stat.  4  Ann,  c.  16.;  and  the  defect  was  not  supplied  by  an 
averment  that  the  rent  bad  been  paid,  not  saying  to  whom,  and  not  saying  that  the  payment 
was  in  the  life  of  the  grantor :  nor  by  an  averment,  following  the  statement  of  the  grant 
by  the  trustees,  **  whereupon  and  whereby  *'  the  grantees  became  and  were  seised  of  the 
renty  and.an  averment  that  the  rent  was  due  and  in  arrear  to  them. 

3o  2 


XII.  VICTORIA.]  911 

e  paid  for  all  rentfl,  services  and  demands  whatsoever^  Queen*s  Bench. 
any  manner  to  be  rendered^  made^  or  due ;  as  by  the      *■        '-' 
3C"ecord  of  the  said  enrolment,  now  remaining  in  the       Vwiai 
3Iigh  Court  of  Chancery  at  Westminster,  more  fully     Dean  of  St. 
ztppears.     Whereupon  and  whereby  the  said  Edmund 
JVahtyngham  then  became  and  was  seised  in  his  de- 
mesne, as  of  fee  tul  male,  of  and  in  the  said  shop  in 
^hich  &C. ;  and  the  said  King  then  became  and  was, 
and  from  thence  until  and  at  the  time  of  his  death 
continued  to  be  and  was,  seised  as  of  fee,  in  right  of 
his  Crown  of  Englandy  of  and  in  the  reversion  ex- 
pectant on  the  determination  of  the  said  estate  tail, 
and  of  and  in  the  siud  service,  and  of  and  in  the  sfdd 
rent  of  4/.    1  \s.  4id.      That,  the  said   King  being  so 
seised   of  the  sud  reversion,    service,    and    rent    of 
42i  lis.  4d.,  in  right  of  his  said  crown  of  England, 
the  sud  King  afterwards,   to   wit  on  28th  Janttary 
1547,  died  so  seised  of  the  said  reversion,  service,  and 
rent  of  4L  lis,  4cd.    Whereupon  and  whereby  the  sud 
reversion,  service,  and  rent  of  4/.  lis.  Ad.,  then  de- 
scended and  came  to  the  Lord  Edward  6th,  formerly 
King  of  England,  in  right  of  his  Crown  of  England  ;, 
and  thereby  the  said  Edward  then  became  and  was,  and 
from  thence  until  and  at  the  time  of  his  death  con- 
tinued to  be,  seised  as  of  fee,  in  right  of  his  said  Crown 
of  England,  of  and  in  the  said  reversion,  service,  and 
rent  of  4L  lis.  Ad.     The  reversion,  service,  and  rent 
were  then  traced,  in  the  same  form,  to  the  successive 
Sovereigns;   namely:  Queen  Mary,  6th  July  1553: 
Queen  Elizabeth,  17th  November   1558:    James  1st, 
24th  March  1603:  Charles  Ist,  27th  March   1625: 
Charles  2nd,  30th  January   1649.    Whereupon  and 
whereby  the  said  reversion,  service  and   rent    then 

3o  3 
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Volume  XIV.   descended  and  came  to^  Charles  2nd,  formerly  King 
[1849.]      England^  in  right  of  his  Crown  of  England;  w 
upon  and  whereby  the  said  Charles  2nd  then 
and  was,  and  from  thence  until  and  at  the  time  of 
making  of   the  letters  patent  hereinafter  next  m. 
tioned  continued  to  be,  seised  as  of  fee    of   and^ 
the  said  reyersion,  service  and  rent.      And   the  ^^^ 
Charles  2Dd,  being  so  seised,  afterwards,   to  wit    oto 
11th  November^  22  C  2.,   by  his  letters  patent  ttftcn 
made,  bearing  date  at  Westminster^  the  day  and  year 
last  aforesaid,  sealed  with  his  Ghreat  Seal  of  Englavut, 
and  in  due  manner  inrolled  of  record  in  the  Court  of 
Chancery  of  the  said  King  Charles  2nd  at  fFesimintter, 
after  referring,  in  the  last  mentioned  letters  patent,  to 
the  Act  of  parliament  next  hereafter  mentioned,  did, 
for  the  constituting  and  appointing  of  trustees  for  tlie 
sale  of  certain  fee  farm  rents  and  other  rents  in  the 
same  last  mentioned    letters  patent  mentioned,  and, 
amongst  them,  of  the  said  rent  of  4/.  lis.  Ad.,  give 
and  grant  unto  Francis  Lord  Hawley,    Sir   Charki 
Harbord,  Knight,  Sir  William  Howard,   Benight,  Sr 
John  Talbot,  Knight,  Sir  Robert  Stewart,  Knight,  and 
William  Harbord,  Esquire,  mentioned  in  the  last  men- 
tioned Act  (a),  and  their  heirs,  amongst  other  things, 
the  said  annual  rent  of  4/.  lis.  Ad.  so  reserved  &c, 
to  have  and  to  hold  the  said  rent  of  42.  lis.  Ad.  unto 
the  said  Francis  Lord  Hawley,   &c.,  and  their  hAh 
to  the  only  use  and  behoof  of  them,  the  said  Francu 
Lord  Hawley,  &c.,  and  of  their  heirs  and  assigns  fo^ 
ever:    nevertheless,  upon  trust,    and    to  the  intents 
and  purposes,  in  the  said  last  mentioned  letters  patent 
mentioned,   expressed  and  declared;   that  is  to  say: 

(a)  22  &  23  C.  8.  c.24.  o.  l.,2. 
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a.  trust,  and  to  the  intent,   that  they,  the  said  Qu^en't  Bench. 

.  fl  849.1 

Hford  Hawley^   &c.,  and  their  heirs,   should  stand      ^        '"^ 

id  of  the  said  rent  of  4/.  Il5.  4A  until  sale  thereof       ^**''" 

.«,  and  some  conveyance  thereof  executed,  in  trust     ^^  ^\  ^ 

^Jid  for  the  benefit  of  the  said  King  Charles  2nd, 

lieirs  and  successors,  as  by  the  said  letters  patent 

(profert  of  exemplification  of  inrolment).  Where- 
n  and  whereby  the  said  F.  Lord  Hawley,  &c.  then 
ame  and  were,  and  from  thence  until  and  at  the 
e  of  the  making  of  the  indenture  next  hereinaftet 
ationed  continued  to  be,  seised  as  of  fee  of  and  in 

said  rent  of  4iL  Ws,  Ad.  Allegation,  that  the  last 
Dtioned  letters  patent  were  so  made,  as  aforesaid, 
IT  the  making  and  passing  of  an  Act  (22  C  2.  e.  6., 
yr  advancing  the  sale  of  fee-farm  rents,  and  other 
ts"),  and  before  24th  June  1672,  to  wit  on  the 
I  11th  November,  22  C.  2.  And,  the  said  F.  Lord 
wley,  &C.,  being  so  seised  as  aforesaid,  afterwards, 

in  the  lifetime  o( one^ffilliam  Sancrqft,  since  de- 
sed,  and  while  the  said  JV.  Sancroft  was  Dean  of  the 
I  Cathedral  Church  of  St  PauFa,  London^  and  be- 
3  any  part  of  the  rent  hereinafter  mentioned  to  have 
n  in  arrear  accrued  or  became  due  or  payable,  to 

on  10th  September y  23  C  2.,  by  a  certain  indenture 
n  made,  between  the  said  F.  Lord  Hawley,  Sir  C. 
rbord.  Sir  W.  Haward,  Sir  J.  Talbot,  Sir  B. 
*wart,  and  JV.  Harbord,  of  the  one  part,  and  the  said 

Sancroft,  Dean  &c.,  and  the  Chapter  of  the  same 
urch,  of  the  other  part  (excuse  of  profert,  the  deed 
ring  been  lost  by  accident),  the  said  F.  Lord  Hawley, 
.,  for  a  certain  consideration  in  money  recited  in  the 
t  mentioned  indentiure,  that  is  to  say,  in  considera- 
n  of  the  sum  of  9372.  4«.  2d.,  part  of  the  several 

3o4 
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miy  for  the  space  of  the  three  years,  A.D.  1720,  I72I5  Queen's  Bench. 
1722.     And,  because  27/.  8*.  of  the  rent  aforesaidi  for      ^        '-* 
dx  years  ending  on  llth  October  1845,  and  also  at  the        Vioiu 

T. 

laid  time  when  &c.,  was  due  and  in  arrear  to  the  Dean     T)^^  of  St. 

Paol's. 

ind  Chapter  for  the  time  being,  &c  :  avowry  and  cog- 
nizance of  taking  the  goods  as  a  distress  for  the  rent  so 
iue,  and  which  still  remains  due,  &c.     Verification. 

Demurrer,  assigning  as  grounds  (in  efiect) :  That  it 
did  not  appear  that  the  estate  granted  to  E>  Wahyngham 
continued  when  the  rent  distrained  for  accrued :  That 
the  rent  was  reserved  to  the  Eang,  his  heirs  and  suc- 
cessors, and  not  to  his  assigns,  and  could  not  be  assigned 
when  severed  from  the  reversion:  That  it  did  not 
appear  that  plaintifi^,  or  those  under  whom  he  held, 
claimed  through  E.  Wahyngham :  That  the  shop,  being 
in  the  City  of  London^  was  land  of  socage  tenure,  and 
could  not  be  granted  to  be  held  by  knight's  service: 
That,  as  Charles  II.  was  not  seised  as  of  fee  in  the 
tent,  he  could  not  grant  it  in  fee,  and  consequently 
in  such  grant  was  deceived,  and  the  same  was  void : 
That,  for  the  same  reason,  the  grant  of  the  rent  to  the 
Dean  and  Chapter  in  fee  simple  was  also  void  :  That  the 
creation  of  a  rent  charge  in  fee  simple  was  not  to  be 
presumed  against  the  Crown  from  the  terms  of  the 
grant  of  Charles  IL;  and,  if  the  estate  therein,  claimed 
by  the  Dean  and  Chapter,  were  not  a  fee  simple,  the 
avowry  and  cognizance  was  bad  for  uncertainty,  in 
not  distinctly  shewing  the  estate  :  That,  if  it  was  a 
base  fee,  it  was  not  properly  described :  That  the  rent 
was  stated  to  be  reserved  and  issuing  out  of  the  shop, 
whereas  the  legal  efiect  of  the  grant  was  that  the  rent 
was  reserved  and  issuing  out  of  the  estate  granted  by 
Henry  YIIL  in  the  shop:    That,  when  reserved  by 


was  to  distrun  on  land  which  woa  or  might  I 
poasession  of  the  Crown :  That  it  did  not  apj 
the  six  years  for  which  the  rent  was  cUimed 
years  preceding  the  day  of  the  distrees ;  and 
rent  was  claimed  for  six  years  ending  in  A.  ] 
or  the  first  day  of  the  session  of  parliament  in  4 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Michaelmat  vao 
1847,  by  Ogle  for  the  phunUff  in  replevin  and 
for  the  defendants.  The  course  of  aigumi 
sufficiently  appear  from  the  judgment,  and  f 
argument  and  judgment  in  the  Court  of  Error. 
Cur  a 

Lord  DBifHAN  C.  J.  now  deUvered  the  ji 
of  the  Court. 

The  pleadings  in  this  case  shew  that  King 
the  8th,  being  seised  in  fee  of  the  shop  ^stn 
granted  it  by  letters  patent  to  Sir  Edmund  h 
ham  in  tcul  male,  at  an  annual  rent  of  4^  \\s.  4( 
reversion  is  then  traced  to  King  Charlea  the  S 


(a)  DtetMhtr  Sib,  befora  Lord  Datmm  C  J.,  AMmm,  <M 
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7  letien  patent,  professmg  to  act  under  stat.  22  C.  2.  Queen's  Bench. 
6.,  ccmyeyed  the  rent,  without  the  reversion  in  the      ^        *•' 


i^op,  to  trustees,  who  conveyed  it  to  the  Dean  and       Viaimi 

C!hapter  of  St.  PauFs.     The  avowry  shews  that  the     ^^of&t. 

3rent  was  pidd  for  three  years  before  the  passing  of  stat. 

4  G.  2.  c.  28.,  respecting  rent  seek,  and  justifies  dis- 
training for  arrears. 

On  demurrer,  it  is  objected  that  thb  rent  was  re- 
served upon  an  estate  whereof  the  reversion  was  in  the 
Crown  at  the  time  of  the  passing  stat.  22  C  2.  c.  6., 
and  that  the  rent  was  incident  to  the  reversion ;  there- 
fore that,  by  sect.  3  of  the  act,  it  is  expressly  excepted 
from  its  operation,  and  is  also  excepted  from  stat.  22 
&  23  C  2.  c.  24.,  passed  to  supply  some  deficiencies 
in  letters  patent  granted  under  the  former  act.  We 
are  of  opinion  that  this  objection  is  valid,  and  that  the 
grant  cannot  be  supported  under  those  statutes. 

But  it  is  argued  that  the  grant  by  the  Crown  to  the 
trustees  was  good  independently  of  the  statutes  of 
Charles  2.,  and  that  the  effect  of  it  was  to  convert  the 
Tent,  which  was  before  a  rent  service,  into  a  rent 
seek  (a),  which  is  the  ordinary  effect  of  separating  the 
rent  from  the  reversion  to  which  it  is  incident.  Then, 
as  it  is  averred  that  the  rent  was  paid  for  three  years 
before  the  passing  of  stat.  4  G.  2.  e.  28.,  that  statute 
applies ;  and  the  Dean  and  Chapter  might  well  distnun 
for  the  rent  as  a  rent  seek,  if  it  was  legally  conveyed 
to  ihem  by  the  trustees.  On  the  other  hand,  it  is 
argued  that  King  Charles  2d,  not  being  seised  of  the 
rent  in  fee,  but  only  during  the  continuance  of  the 

(a)  GUbeH  an  JXMrene^  4,  5,  (4th  edit,  by  Impey)  was  cited  in  the 
■rgument 
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estate  tail  created  bj  King  Henry  the  8th,  with  the   -xe- 
Tersion  in  fee  in  the  shop,  could  not  grant  the  rent  in.  fee 
to  the  trustees,  though  he  might  sever  it  from  the     le. 
version  in  the  shop,  and  grant  it  to  them  and  tlieir 
heirs  during  the  continuance  of  the  estate  tail ;  and  so, 
that  the  Crown  was  deceived,  and  the  whole  grant  wa^ 
void.     Now  we  must  take  it,  upon  these  pleading^' 
that  the  truth  appeared  upon  the  face  of  the  gnia'^ 
which  is  of  the  rent  so  reserved  as  aforesaid,  namei^^' 
during  the  continuance  of  the  estate  taiL     Upon  failo^^"*^ 
of  the  estate  twl,  the  rent  would  cease ;  and  therefoxr::^^^ 
the  Crown  cannot  be  taken  to  have  granted  an  absolut^^^ 
fee  in  the  rent,  which  rent  was  not  perpetual  and  migfa — >t 
at  any  time  cease ;  but  only  to  have  granted  what  £Zl-it 
had.     And  this  is  an  answer  to  another  objection  tht       t, 
if  the  grant  be  taken  to  be  of  the  rent  in  fee,  it  nu^i^Kit 


operate  as  a  rent-charge  on  the  failure  of  the  esta^^ie 
tail,  when  the  reversion  would  fall  into  the  hands       of 
the  Crown ;'  and  so  a  subject  might  have  a  right  giv  <^ 
him  to  distrain  on  the  Crown  (a).     No  such  illegal  St^ 
would  follow ;  for,  as  has  been  already  stated,  the  r^nt 
would  cease  on  failure  of  the  estate  tidl,  and  cannot  le 
considered  as  a  rent  charge  at  all.     It  is  true  that  tie 
avowry  states  the  trustees,  and  afterwards  the  Dean 
and  Chapter,  to  be  seised  as  of  fie  in  the  rent ;  but  thit 
averment  must  be  taken  with  the  some  qualification,  in- 
asmuch as  the  continuance  of  the  rent  during  the  estate 
tail  only  appears  on  the  face  of  the  avowry. 

A  further  objection  is  made,  that  there  is  no  averment 
that  the  estate  tail  continues.  The  better  opinion  appears 

(a)  On  tills  point,  reference  was  made,  in  the  argument,  to  OuUf  oo 
the  Prerogativet  of  the  Growth  376.,  where  Jenkynt^  cent.  iiL  ca.  18.,  iwi 
Willion  ▼.  Berkley,  Plowd,  228. 242.,  are  cited. 
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^o  be  that  it  is  not  necessary  to  aver  the  continuance  QnserCs  Bench. 

of  the  estate  tail,  even  where  a  party  claims  under  the  L        *-* 

tenant  in  tail,  note  (8)  to  Thursby  v.  Plant  (a).     Much  V»°*»* 

less  can  it  be  necessary  in  such  a  case  as  this,  where  it  !><»"  of  St. 

^  ,  ,  Paul's. 

is  averred  that  the  rent  reserved  on  the  grant  in  tail 
became  due  and  in  arrear;  which  could  not  be  if  the 
estate  tail  were  not  continuing. 

The  next  objection  is,  that  the  conveyance  from  the 
trustees  to  the  Dean  and  Chapter  was  void  by  the 
Statutes  of  Mortmain.  Sect.  10  of  stat.  22  C.  2.  c.  6. 
does  indeed  authorise  corporations  to  purchase  the  rents 
alluded  to  in  that  statute,  notwithstanding  the  Statutes 
of  Mortmidn:  but  we  have  already  expressed  our 
opinion  that  the  grant  in  question  is  not  good  under 
that  statute.  Again,  the  conveyances  cannot  operate 
as  a  licence  from  the  Crown  to  hold  in  mortmain,  as 
perhaps  they  might  if  the  Crown  had  been  party  to 
the  conveyance  to  the  Dean  and  Chapter :  but  it  is  not 
so.  If,  therefore,  the  rent  had  been  a  rent  in  fee,  it 
would  be  difficult  to  say  that  the  Statutes  of  Mortmain 
would  not  apply ;  but  it  is  not  a  rent  in  fee ;  and  we 
have  not  been  able  to  find  any  authority  for  the  pro- 
position that  the  Statutes  of  Mortmain  forbid  a  cor- 
poration to  hold  that  which  is  not  in  itself  perpetual 

Upon  the  whole,  we  are  of  opinion  that  the  Dean 
and  Chapter  of  St  PauV&  are  well  entitled  to  the  rent 
in  question,  as  a  rent  seek,  during  the  continuance  of 
the  estate  tail  granted  by  the  letters  patent  of  King 
Henry  the  8th,  and  are  entitled  to  distrain  for  the  arrears 
under  stat.  4  G.  2.  c.  28. :  and  our  judgment  must  be 
for  the  defendants. 

Judgment  for  defendants. 

(a)  1  Wms.  Savnd.  235  6.  (6th  edit.). 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

YiGEBS  against  The  Dean  and  Chapter  of 
St.  Paul's,  and  Others, 


(For  marginal    "E^RROR  having  been  brought  in  the  Excheqcs-er 
ant^!)  '  Chamber  on  the  above  judgment,  the  case  "mrtm 

argued  in  Trinity  vacation,  1849(a),  before  CoUm^Mn, 
Maule,  CressweU  and  Williams  Js.  (a),  and  Par^Aef 
Alderson  and  Piatt  Bs. 


Offle,  for  the  phuntiff  in  error.  The  avowr7  is  had 
First.  The  rent  in  question  was  reserved  upon  an 
estate  whereof  the  reversion  was  in  the  Crown;  the 
rent,  therefore,  is  by  section  3  of  stat.  22  C  2.  c.  6.  ex- 
cepted from  the  powers  of  sale  given  by  that  act  Se- 
condly. The  avowry  does  not  allege  that  the  indenture 
by  which  the  trustees  conveyed  to  the  Dean  and 
Chapter  was  inrolled.  This  is  required  by  sect  6;  and 
by  sect.  7  the  purchaser  of  such  rent  is  not  adjudged  to 
have  the  actual  seisin  until  after  the  inrohnent  of  hia 
conveyance.  It  may  be  said  that,  even  if  the  statute 
has  not  been  complied  with,  the  conveyance  to  the  Dean 
and  Chapter  is  good  as  a  bargain  and  sale  at  conuoon 
law.  But  it  is  clear  that  the  intention  was  to  convey  under 
the  statute ;  and  ^^  in  the  case  of  a  Crown  grant  it  dudl 

(a)  June  ]4th  and  15th.      William*  J.  was  not  present  on  tbc  former 
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□nre  to  any  other  intent  than  that  specified  in  the   O^jf"'*  Bem^ 
l"  Chitty'i  Prerogatives  of  tke  Crown,Z9Z.  Thirdly,       *-  '■* 

^tle  of  the  Dean  and  Chapter  ia  defective,  becauee  Vinu 
■ent  is  conveyed  to  the  truoteea  in  fee,  whereas  '^^ 'K*'- 
I!rown  had  no  title  to  the  rent  except  during  the 
nuance  of  the  estate  tul:  the  Crown,  therefore, 
deceived  in  its  grant  to  the  trustees,  bo  that  the 
t  is  void,  and  the  truBtees  themselvea  had  no  title 
nvey.  Fourthly.  The  grant  to  the  Corporation  is 
within  the  Statute  of  Mortmun:  "  The  taking  a 
for  a  very  long  term,  as  100  or  200  years,  ia 
in  the  Mortmun  Act;"  Shelford  on  the  Law  of 
^ain,  p.  9,  citing  Hemming  v.  Braba£on{a'). 
dy.  The  reversion  in  the  shop  bdng  in  the  Crown, 
avowry  claims  the  right  to  distrain  on  premises 
h  may  be  in  the  possession  of  the  Crown.  Sixthly. 
conveyance  to  the  trustees,  not  being  within 
,  22  C.  2.  c.  6.  and  22  &  23  C.  2.  c.  24.,  is  void, 
dse  a  subject  cannot  be  trustee  for  the  Crown  at 
non  law.  Seventhly.  There  is  no  all^ation  of 
nment  to  the  Dean  and  Chapter;  and  stat.  4  Ann. 
.  s.  9.  will  not  avail,  as  it  applies  only  to  grants 
!  after  the  statute.  It  is  indeed  averred  that  rent 
been  paid,  but  not  that  it  bos  been  paid  to  the 
I. and  Chapter. 

atson,  coatri.  The  avowry  shews  a  valid  grant 
r  stat  22  C.  2.  c.  6.  The  third  section  is  in 
nuation  of  the  enabling  and  not  of  the  excepting 
of  the  second  section.  [^Maule  J.  The  enabling 
of  the  second  section  had  already  mentioned  "  divers 


(a)  Reports  of  Judgmcau  of  Sir  0.  Bridgvian,  pp.  I,  T. 
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roiume  XIV.  other  rents  of  what  nature  or  kind  soever  they  be;  *  m 
*■  '•*  that  the  third  section^  if  taken  in  an  enabling  sense 
would  add  nothing.  Parhe  B.  How  do  you  get  0¥C 
the  objection  as  to  the  non-inrolment  of  the  grant  1 
the  Dean  and  Chapter?]  The  directions  as  to  inrc 
ment  constitute,  at  most,  a  condition  subsequent ;  tJ 
grant  operated  immediately;  the  inrolment  is  to 
made  within  six  months ;  and  the  defect,  being  matt 
subsequent,  should  have  been  pleaded  in  answer. 

Stat.  22  &  23  C7.  *2.  e.  24.,  by  section  8,  ^y« 
general  form  of  avowry,  that  the  trustees  were  sda 
in  fee,  **  and  so  seised  granted  the  same.**  The  gni 
to  the  Dean  and  Chapter  was,  at  all  events,  good  i 
common  law.  The  Crown  had  power  to  alien:  tb 
Crown  did  convey  to  the  trustees ;  and  they  conyeyei 
to  the  Dean  and  Chapter.  No  question  of  att<nn' 
ment,  even  if  the  objection  can  be  taken  on  general 
demurrer,  and,  it  is  contended,  it  cannot  be  so  takeDj 
arises  on  these  pleadings.  On  conveyance  by  the 
Crown,  the  rent  became  rent  seek;  and  afterwaidc 
Stat.  4  G.  2.  c.  28.  s.  5.  annexed  the  remedies  in- 
cident to  rent  service  to  rent  seek,  if  paid  for  three 
years  within  twenty  years  before  the  first  day  of  the 
Session.  Where  a  reversion  was  assigned,  there  was  nc 
right  of  distress  until  attornment ;  but,  where  rent  onlj 
was  assigned,  that,  although  merely  rent  seek,  passed 
by  the  grant  and  required  no  attornment  to  pe^ 
feet  the  transfer;  Co.  Lit.  151.  b.  \_Parke  B.  re- 
ferred to  Littleton^  sect.  551.  The  objection  would  b( 
cured  by  verdict;  note  (1)  to  Stennel  v.  Hogg  {a) 
here  we  are  on  demurrer ;  that  is  the  difficulty.]    Then 


(a)  1  Wms,Saun(L  229. 
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is  a  distinct  avennent  that  the  Dean  and  Chapter  were  Quefn*s  Bench. 
seised;  this' implies  attornment.  If  that  be  not  so,  still,  __  *•} 
on  general  demurrer,  it  is  sufficient  to  all^e  that  the  Vigsrs 
rent  passed  by  the  grant ;  for,  as  the  rent  would  pass  Bean  of  St. 
without  attornment  since  stat.  4  Ann*  c.  16.  («•  9.)»  it 
must  be  taken  that  the  grant  was  since  that  statute. 
**  That  which  is  apparent  to  the  Court  by  necessary 
collection  out  of  the  record  need  not  be  averred;"  Co. 
Lit  303.  b.  Again,  it  is  alleged  that  the  rent  ^^  was 
duly  paid  for  the  three  years;"  that  must  mean  that  it 
WBB  paid  by  the  occupier  to  the  person  entitled  to  re- 
seiye  it;  for,  if  paid  either  by  a  stranger  or  to  a 
itranger,  it  would  not  be  duly  paid.  [Piatt  J.  That 
ligation  may  apply  to  a  payment  of  rent)  to  the  trus- 
ees  or  to  their  heir.  Cresswell  J.  The  avowry  shews 
n  estate  in  the  trustees,  and  does  not  shew  a  deter- 
lination  of  it.  Parke  B.  It  ought  to  appear  affirma- 
ively  that  the  rent  was  paid  during  the  lives  of  the 
jantor  and  grantee.  As  a  corporation  lives  for  ever, 
t  would  probably  be  enough  to  allege  the  payment 
[oring  the  life  of  the  grantor.]  **  Duly  paid  "  must 
aean  duly  according  to  the  title  alleged  in  the  plea. 
CresstoeU  J.  That  is,  the  rent  was  duly  paid  to  the 
)ean  and  Chapter  because  there  was  an  attornment  to 
hem,  and  there  was  an  attornment  to  them  because  the 
ent  was  duly  paid  to  ihem.]  No  attornment  was  ne- 
essary  in  the  case  of  a  grant  either  by  or  to  the  Crown. 
is  to  the  objection  on  the  Mortmsdn  Act,  the  object  of  • 

hat  Act  was  to  prevent  land  vesting  in  religious  bodies 
a  perpetuity.  [Parke  B.  There  may  also  be  this  an-> 
wer,  that  the  grant  would  be  good  as  between  grantor 
nd  grantee,  and  the  rent  be  in  the  corporation  until 
iffice  found.]  Lastly,  as  to  the  objection,  taken  in  the 
VOL.  xnr.  N.  8.  3  p 
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Court  below,  but  which  has  not  been  notioed  in  t^ 
present  argument^  that  the  avowry  contains  no  a▼e^ 
ment  of  the  continuance  of  the  estate  tail.  The  wAm^ 
rities  on  this  point  are  collected  in  note  (8)  to  TharAf 
y.  Plant  (a) :  where  the  learned  editor  remarioB :  <<  But 
the  better  opinion  seems  to  be,  that  it  is  not  neoemiy 
to  aver  the  life  of  tenant  in  tail,  or  the  conliniittioe  of 
the  estate  tail"  The  avowry  alleges  that  the  Dean  ud 
Chapter  were  seised  down  to  the  time  of  the  distrMi 
and  that  the  rent  was  in  arrear.  Frytr  v.  CSMMiii(i) 
is  not  in  point ;  for  there  the  question  was  as  to  the  ne- 
cessity of  averring  the  continuance  of  an  estate  for  life. 
\PaTlie  B.  The  case  shews  that,  if  the  averment  be 
necessary,  it  is  not  supplied  by  an  averment  that  the 
rent  was  in  arrear  to  the  party  claiming  it] 


OgUy  in  reply.  [Maule  J.  We  agree  with  the  Court 
below  that  the  case  is  within  the  third  section  of  itat 
22  C.  2.  c.  6.,  and  that  this  section  is  exceptive;  the 
only  question,  therefore,  is  whether  the  title  is  shewn 
at  common  law.]  It  is  unnecessary  to  consider  whether 
attornment  was  requisite  where  the  grant  was  either  bj 
or  to  the  Crown ;  for  the  objection  is  to  the  want  of 
attornment  on  a  grant  by  subjects  to  the  Dean  and 
Chapter.  The  plaintiff  in  error  has  as  much  right  to 
say  that  the  averment  ^^duly  paid''  means  payment 
to  the  grantor  as  the  defendant  has  to  say  that  it 
means  payment  to  the  grantee.  The  attornment  mast 
be  during  the  life  of  the  grantor;  Lit  sect  551;  on 
the  necessity  of  attornment  sections  225^  652,  66h 
554,  also  may  be  referred  to.     After  the  rent  wm 


(a)  1  Wms,  Saund.  235  b.  (6th  ed.}. 
(6)  n  A.^  E.  403. 
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^"V-ered  from  the  reversion  it  became  rent  seek ;  and  Quaen't  Bench. 

•  is  for  the  avowants  to  shew  that  a  right  to  dis-      ^        '-^ 
>fuin  has  been  subsequently  acquired.     The  averment,       Vm«»« 

•  whereupon  and  whereby "  the  Dean  and  Chapter     l>««  ot  Sr. 

Paul's* 

^eeame  seised,  is  insufficient ;  for  it  is  alleged  imme- 
diately after  the  recital  of  the  conveyance  to  them,  and 
18  the  effect  of  that  conveyance  merely.  With  respect 
;o  the  continuance  of  the  estate  tail,  the  avowry  leaves 
his  in  doubt,  and  ^^ambiguum  pladtum  interpretari 
lebet  contri  proferentem."  And  no  presumption  of 
his  can  be  made,  as  it  would  be  a  presumption  against 
he  Crown. 

Cur*  adv.  vult. 

Pabkb  B.  now  delivered  the  judgment  of  the  Court. 

This  case  was  argued  at  the  sittings  after  last  Term 
^ore  my  brothers  Aldersany  Mauk,  CressweU,  JPlatt, 
nd  myself,  and  our  late  most  estimable  and  lamented 
oUeague,  Mr.  Justice  Coltman.  My  brother  Williams 
Iflo  heard  a  part  of  the  argument.  The  surviving 
adges  who  heard  the  whole  of  it  are  of  opinion  that  the 
idgment  of  the  Court  of  Queen's  Bench  is  erroneous. 
Vom  that  opinion  my  brother  Williams^  so  far  as  he 
eard  the  argument,  does  not  dissent ;  nor  have  we  any 
sason  to  believe  that  our  late  brother  Coltman  did. 

The  question  arose  upon  the  sufficiency  of  an  avowry 
nd  eognixsnce,  to  which  there  was  a  special  demurrer. 
?he  avowry  and  cognizance  states  that  King  Henry 
he  8th  was  seised  in  his  demesne  as  of  fee  in  the  shop 
1  which  &a,  and,  by  his  letters  patent  enrolled,  granted 
;  to  Edmund  fFabyngham^  Knight,  and  the  heirs  male 
f  his  body,  paying  therefore  annually  to  the  King  and 
is  heirs  and  successors  4iL  lis.  4td.  at  the  King's  Court 

3p  2 
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Fohtme  XI F^   of  Augmentation,  &o.»  at  the  Feast  of  SahU  iBchd. 

*■        '•*      It  then  deduces  the  title  of  the  rent  to  King  Charla 

VioiM       ^Y^Q  2d,  and  then  states  that  he  by  his  letters  patent 

;  l>Ma  of  St.    enrolled  of  record,  after  referring  therein  to  the  statute 

22  Car  2.  c.  6.,  granted  the  said  rent  to  certm  trnstees 
mentioned  in  the  act,  and  their  heirs,  upon  troit,  till 
sale,  for  Eong  Charles  the  2d :  and  then  a  profSert  is 
made  of  an  exemplification  of  the  letters  patent  hf  the 
defendants ;  but  it  is  not  set  out  at  length*  Hie  tms* 
tees  are  then  averred  to  have  conveyed  by  bdentore 
(not  stated  to  have  been  enrolled),  for  certam  pe- 
cuniary considerations  therein  expressed,  the  said  rent 
to  the  defendants,  the  Dean  and  Chapter  of  SL  PauTs, 
"  whereupon  and  whereby**  "  they  became  and  were" 
**  seised  as  of  fee  of  and  in  the  said  rent  ;**  and  they  and 
their  successors  continued  to  be  so  seised  till  and  at  iff- 
chaelmas  1845,  and  from  thence  until  and  at  the  slid 
time  when  &c.  It  is  then  averred  that  the  said  rent 
was  duly  paid  for  the  three  years  within  twenty  yean 
next  before  the  passing  of  stat.  4  Oeo.  2.  c.  28. ;  and 
the  avowry  and  cognizance  is  then  made  for  271 8ii 
of  the  rent  aforesaid,  which  is  alleged  to  be  due  and 
in  arrear  to  the  Dean  and  Chapter  at  the  said  time 
when  &c.  To  this  there  was  a  special  demurrer,  as- 
signing various  causes,  to  which  it  is  not  necessary  to 
refer. 

In  the  argument  in  the  Court  of  Queen's  Bench,  the 
objections  taken  were :  First*  That  this  case  was  not 
within  the  statute  22  C.  2.  c.  6.,  because  the  reTe^ 
sion  was  in  the  Crown,  and  therefore,  by  sect  3, 
the  statute  did  not  apply.  Secondly.  That,  if  it  was 
within  the  statute,  the  provisions  of  it  were  not  coid* 
plied  with,  because  the  conveyance  by  the  trustees  was 
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Slot  by  bargain  and  sale  enrolled :  and^  further,  that  the  <lu^***  Benck. 
•Statute  of  Mortmain  avoided  the  grant.   Thirdly.  That      ^        *•* 
■the  conveyance  to  the  trustees  was  void,  because  the       Vioi»t 
'King  was  deceived  in  his  grant  {a).     Fourthly.  That     ^^"  ®^  St. 
there  was  no  averment  expressed  or  implied  of  the 
continuance  of  the  estate  tail  of  Edmund  Walsyngham. 

The  Court  of  Queen's  Bench  decided  against  the 
validity  of  these  objections;  and  we  think  the  Court 
was  perfecdy  right  in  holding  that  the  case  vras  not 
within  the  statute  22  (7. 2.  c.  6.,  as  the  reversion  was 
in  the  Crown,  and  consequently  that  the  avowry  and 
cognizance  could  not  be  supported  under  that  statute. 
We  also  agree  that  there  is  no  objection  to  the  title  of 
the  Dean  and  Chapter,  under  the  grant  at  common  law, 
on  the  ground  that  the  conveyance  to  the  trustees  was 
void  because  the  Crown  was  deceived  in  its  grant 
inasmuch  as,  having  a  title  only  to  the  rent  service 
daring  the  continuance  of  the  estate  tail,  it  granted  a 
rent  in  fee.  We  cannot  assume  upon  these  pleadings, 
which  do  not  set  out  the  recitals  in  the  letters  patent, 
or  the  precise  terms  of  the  grant  itself,  that  the  Crown  , 
waB  deceived.  Nor  are  we  disposed  to  think  the  other 
objection  is  of  any  weight,  that  the  deed  of  conveyance 
to  the  corporation  was  void  under  the  Statute  of  Mort- 
main. If  the  Statute  of  Mortmain  did  apply  to  the 
estate  tail  in  a  rent,  the  estate  would  probably  pass, 
but  be  forfeited;  if  it  were  land,  it  certainly  would  be 
void  only  on  the  entry  of  the  lord. 

The  other  objection  insisted  upon  in  the  Court  of 
Queen's  Bench  was,  that  there  was  no  averment  as  to 

(a)  On  tbii  point,  reference  was  made»  in  the  argument  below,  to  Conu 
Dig,  G^fttitf  (O  8.).  See  GMaitmet  v.  The  Earlof  Samdwichn  4  Man,  ^  G. 
995.,  1  Stephen  Com,  588,  9.  (Sd  ed.),  2  Bhukst.  Com.  348. 
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Volume  XIV.  the  oontinuanoe  of  the  estate  taiL    The  Conrt  mtimited 

[18490  ^^  ^^  better  opinion  was,  that  no  such  averment  wm 

VioBM  necessary,  and  that  the  allegation  that  the  lent  wtf 

Dttn  of  Si.  due  and  in  arrear,  which  could  not  be  if  the  estate  taa^ 

Paul's.  ,  , 

was  not  continuing,  was  sufficient.     We  do  not  ocmci^ 


in  the  latter  conclusion,  after  the  decision,  which 
pears  to  us  qmte  satisfactory,  of  the  case  of  Fryer    "^ 
Coombs  (a) ;  and,  whether  the  former  Ofnnion  be 
rect,  where  the  party  does  not  chum  under  the 
in  tail,  is  in  our  judgment  a  questionable  matter. 

But  it  is  not  necessary  for  us  to  dedde  that  poSj] 
nor  the  other  on  the  Statute  of  Mortmain ;  as  we  tlua 
the  avowry  bad,  for  another  reason,  which  appears    120^ 
to  have  been  discussed  in  the  Court  of  Queen's  Benci, 
That  objection  is  the  want  of  an  express  avenneni  of 
an  attornment  of  the  terre-tenant  upon  the  grant  of 
the  rent  by  the  trustees,  or  of  some  equivalent  all^ 
tion.     This  objection  was  taken  for  the  first  time  on 
the  argument  in  the  Court  of  Error ;  and  it  is  not  stated 
as  a  ground  of  special  demurrer:   and  the  questioD 
therefore  is,  whether  it  is  good  on  general  demurrer. 
In  order  to  make  a  grant  of  the  rent  by  the  trusteeB 
valid,   attornment  of  the  terre-tenant  was  certsdnly 
necessary.     If  it  had  been  a  grant  by  the  Crown  no 
attornment  would  have  been  required ;  Co.  Lit,  309*  b. ; 
but  the  grant  of  the  trustees  is  the  same  as  a  grant  by 
private  individuals.     It  is  also  a  common  law  convey- 
ance only,  so  far  as  appears  in  these  pleadings,  and  did 
not  operate  under  the   Statute  of  Uses ;  and,  conse- 
quentiy,  attornment  cannot  be  dispensed  with  on  that 
ground. 

(a)  11  A.^  £,  403.    Brooke  t.  Sponge  15  M,  ^  W,  1 53.,  wm  cited  in 
the  argument  below.     See  Harrold  t.  Whitaker^  11  Q.P.  147. 
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Four  answers  were  made  to  this  objection.    First :  Queen'$  Bench. 

that  the  conveyance  might  have  been  made  after  the  _y  ___ 
statute  4  Arm.  c.  16.      Secondly:   that  there  was  a       Vigxbs 

saflSoient  averment  of  attornment  by  payment  of  rent.  •l>ean  of  Sr. 

,  Paul*!. 

Thirdly:  that  attornment  was  to  be  imphed,  because 
there  was  an  averment  that  the  Dean  and  Chapter 
were  seised  of  the  rent,  and  that  the  rent  was  due  and 
in  arrear  to  them,  which  could  not  be  unless  there  had 
been  an  attornment  to  them.  And  lastly :  that,  if  the 
want  of  an  attornment  was  an  objection,  it  was  not 
available  on  general  demurrer. 

We  are  sorry  to  be  obliged  to  come  to  the  conclusion 
bhat  none  of  these  answers  are  satisfactory.  As  to 
the  first,  we  cannot  make  any  presumption  either 
way.  The  defendants  must  shew  a  title ;  and,  if  this 
part  of  it  depends  upon  the  transfer  being  subsequent 
to  Stat.  4  Ann.  c.  16.,  that  fact  should  have  been  truly  ' 
averred.  No  doubt  it  could  not  have  been  truly 
averred.  As  to  the  second  answer,  there  are  two 
reasons  agunst  it:  the  first,  that,  in  order  to  make 
the  payment  of  rent  an  attornment  in  law^  it  must 
be  made  to  the  grantee  of  the  rent;  Co.  Lit.  315.  a.. 
Com.  Dig.  Attornment  (B  2.);  and  the  averment  is 
only  that  the  rent  was  duly  paid,  not  saying  to 
whom ;  and,  secondly,  every  attornment  must  be  in  the 
life  of  the  grantor ;  Co.  Lit  309.  a.,  Com.  Dig.  Attorn- 
ment (D) ;  and  the  life  of  the  trustees  at  the  time  of 
payment  is  not  averred.  With  respect  to  the  third 
answer,  the  averment,  ^^  whereupon  and  whereby  "  the 
corporation  was  seised  and  continued  seised,  is  not  a 
positive  averment  of  the  fact,  but  only  a  statement  of 
the  conclusion  of  law  from  the  fact  of  the  conveyance. 
As  little  will  the  averment,  that  a  sum  was  *^  due  and 

3p  4 


930  [EXCH.  CH.  MICHABLMAS  VAC]    . 

Foiume  xiK   in  arroar "  at  the  time  of  the  distreae,  cure  the  defeet  of 
*■        '"^      title  for  want  of  attornment.    If  it  docs  not  erne  tbe 


VioKBt       want  of  the  averment  that  the  eatate  tul  oontiniied  (as 
Pean  of  St.    the  casc  of  Fryer  v*  Coombs  la\  above  referred  to, 

Paul's. 

shews)^  it  will  be  equally  ineffectual  in  curing  this 
defect     In  truth  it  is  only  equivalent  to  an  tTer* 
ment  that  the  rent  had  not  been  paid ;  and,  on  a  plea 
of  riens  in  arrears  the  plaintiff  could  have  shewn  pay- 
ment only^  and  would  not  have  been  permitted  to 
prove  the  defect  in  the  conveyance  to  the  defendants. 
One  point  only  remains  to  be  considered*     Awnmiiig 
the  title  to  be  defective  for  want  of  attornment,  b  tfie 
objection  available  on  general  demurrer,  it  not  hsTiog 
been  pointed  out  specially  ?    It  is  dear  that  after  a 
verdict  on  a  plea  putting  in  issue  the  averment  of  the 
grant  of  the  rent  to  the  Dean  and  chapter  the  objection 
could  not  prevail;  it  would  be  cured  by  verdict  at 
common  law  on  the  ground  that,  unless  the  terre-tenant 
had  in  fact  attorned,  the  verdict  could  not  have  been 
found  for  the  defendants,  as  the  judge  must  be  presumed 
to  have  told  the  jury  that  attornment  was  necessary  to 
the  validity  of  the  grant>  and  that^  if  there  was  none, 
no  grant  could  be  found.     It  would  be  reasonable  to 
say,  if  there  were  no  authority  on  the  subject,  that,  if 
attornment  was  implied  in  the  term  ^^  yrant^  where  there 
was  an  issue  denying  it,  it  must  be  implied  where  the 
grant  was  admitted  on  the  pleadings  by  the  spedal  plea, 
or  traverse  of  some  other  matter,  or  judgment  by  de- 
fault ;  and  that  the  allegation  of  a  grant  was  an  in- 
formal mode,  only,  of  alleging  a  grant  and  an  attorn- 
ment»    But  the  authorities  are  very  strong  that  such  a 

(a)  11  ^.4-  E.  403. 
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defect  could  not  have  been  cured  after  verdict  by  the  Qw«»'j  Bench. 

r  1849.1 
statute  of  jeofails  as  a  defect  on  account  of  form,  and      *-        '•* 

therefore  would  not  have  been  cured  after  judgment  by  '^f  ** 

defiiult.      It  is  not  a  mere   matter  of   form,   within     ^"J^^*^* 

the  meaning  of  the  statutes  16  &  17  (7*  2.  c.  8.,  and  4 

Ann.  c.  16.  s.  2. ;  and,  if  it  be  not  a  matter  of  form, 

umission  or  defect,  under  those  statutes,  we  cannot  say 

that  it  is^  under  the  statute  27  Eliz.  c.  5.  or  the  Ist 

section  of  the  4  Ann.  c.  16.,  a  mere    *^  imperfection, 

omission  or  defect,'^  which  would  only  be  available  on 

special  demurrer.     It  appears  to  be  a  general  rule  that 

whatever  would  be  bad  after  judgment  by  default  would 

be  bad  on  general  demurrer ;  and  the  authorities  shew  * 

that  such  a  defect  as  this  is  ba^  after  judgment  by 

default.      The   authorities  to  tbisit  effect  have  been 

generally  adopted  by  the  text  writers;  note  (1)  to 

Stemel  v.  Hogg  (a),  2  TiMs  Pr.  919  (A). 

We  think,  therefore,  that  the  cfecision  of  the  Court 

of  Queen's  Bench  must  be  reverslH* 

Judgioi^t  reversed  (a). 

(a)  1  Wmu  SatuuL  228.  (6th  cd.).  (h)  9th  ed. 

(c)  The  case  in  error  is  reported  by  H,  Vaviton,  Esq. 
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ABANDONMENT, 
or  appeal. 

Form  of  judgment:  costs,  425.    Poor, 
XXIIl.  1. 


ACCEPTANCE. 
Of  bills.    BilU,L 

ACCORD. 

I.  By  what  means. 

By  payment  of  a  small  sum  with  dis- 
count, 664.    Demand,  I.  J . 

IT.  Pleading. 

I.  What  an  insufficient  allegation  of 
satisfaction  :  compromise  of  action. 

To  a  declaration  in  case*  for  infring- 
ing a  patent,  defendants  pleaded, in  bar 
of  further  maintenance  of  the  action, 
that,  after  declaration,  it  had  been 
agreed  between  plaintiffs  and  defend- 
ants that  defendants  should  admit  their 
liability  to  the  action,  as  they  then  did 
admit;  that  defendants  should  take,  and 
plaintiffs  grant,  a  license  for  the  use  of 
the  invention ;  that  defendants  should 
hand  a  cheque  for  75/.  to  a  third  person, 
to  be  held  till  the  grant  of  the  license, 


and  then  handed  by  him  to  plaintiffs ; 
that  plaintiffs  and  defendants  should 
respectively  bear  their  own  costs  of  the 
action ;  that  **  this  action,  and  the 
causes  of  action  included  in  the  same, 
should  be  settled,  satisfied,  discharged 
and  terminated  by  the  arrangement  and 
agreement  before  mentioned."  Aver- 
ment that  defendants  admitted  their 
liability,  drew  and  delivered  the  cheque, 
and  had  always  been  ready  to  perform 
the  agreement,  take  the  license,  and 
pay  their  own  costs;  of  which  plaintiffs 
had  notice. 

Held  bad,  on  special  demurrer. 

For  that,  if  the  agreement  were  con- 
strued as  an  accord  in  respect  of  the 
things  to  be  done,  there  was  no  aver- 
ment of  satisfaction,  the  stipulations  of 
defendants  not  having  been  all  per- 
formed ;  and,  if  the  making  of  the 
agreement  itself  was  relied  upon,  there 
was  no  allegation,  expressed  or  implied, 
that  the  agreement  was  accepted  in 
satisfaction. 

Also,  because  the  plea  left  it  ambi- 
guous which  of  the  two  matters  above 
specified  was  relied  upon  as  the  accord 
and  satisfaction.  Flockion  v.  Hali,  380. 

2.  Ambiguity  as  to  what  accepted  in 
satisfaction,  380.     Ante^  1. 

3.  Absence  of  averment  of  acceptance 
in  satisfaction,  380.    Anii,  % 
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ACCOUNT. 


ADMISSION. 


ACCOUNT. 

Pleading. 

Plea  setUng  out  deed  in  denial  of  alle- 
gation in  declaration. 

Declaration  in  account  stated  that 
Xr.,  by  deed  Twhich  was  in  defendant's 
custody,  so  tnat  profert  could  not  be 
made),  settled  land  to  such  uses  as  L, 
should  appoint,  and,  in  default  of  ap- 
pointment, to  certain  specific  uses 
which  were  stated  in  the  declaration  : 
and  that  L»  died  without  appointing ; 
whereby  the  limitations  in  aefault  of 
appointment  took  effect,  under  which 
plaintiflr  and  defendant  l>ecame  tenants 
in  common.  From  the  limitations,  dec, 
stated  in  the  declaration,  it  appeared 
that  they  would  become  such  tenants. 

The  declaration  went  on  to  allege 
that  defendant  received  the  rents  and 
profits,  and  ought  as  bailiff*  to  have  ren- 
dered an  account  of  what  he  received 
more  than  his  share,  but  had  not  ren- 
dered such  account. 

The  plea  set  out  the  deed,  which 
appeared  to  be  to  the  effect  stated  in  the 
declaration :  and  it  alleged  that  L,  did 
appoint,  setting  out  the  appointment, 
which  shewed  that  plaintiff*  and  defend- 
ant were  not  tenants  in  common. 
The  plea  concluded  with  a  verification. 

Held,  on  special  demurrer,  a  i;ood 
plea;  for  that  the  fact  of  this  appoint- 
ment ought  not  to  have  been  pleaded 
as  a  traverse  of  the  allegation  of  non- 
appointment,  such  allegation  in  the 
count  beine  unnecessary;  and  that, 
even  if  such  allegation  had  been  ne- 
cessary, it  was  still  necessary  for  the 
plea  to  set  out  the  appointment,  in 
order  to  shew  its  'effect.  Rivketts  v. 
Lqftui,  482. 


ACKNOWLEDGMENT. 

I.  By  clerk  to  guardians,  287.      Poor, 
XII.  1. 

II.  By  relief  and  certificate,  287,  611. 
Poor,  XII.  XIII. 


ACQUITTAL. 
I.  Of  co-defendnnt. 


At  close  of  plainUfi''8  case. 

Held  (before  stat.  14  &  15  Ficf.c.99. 
f .  2.)  that,  in  an  action  agsiost  leteral 
defendants,  the  judge  might  direct  so 
acquittal  of  one,  against  whom  no  evi- 
dence appeared  at  the  close  of  the 
Klaintiff''8  case;  and  thereby  reoder 
im  competent  to  give  evidence  for  hii 
co-defendants ;  provided  there  were  no 
special  pleas  which  he,  with  the  other 
defendants,  would  be  liable  to  costs 
under  the  New  Rules  for  not  proving. 
Notice  of  distress  for  rent  under  1 
Stat.  %W.i  M,  c.  5.  s.  2.  stated  tbst 
the  broker  had  taken  the  goods  men- 
tioned in  the  inventor}*  underwritten, 
which  inventory  was :  *^  One  clock  and 
weights,  &c.,  and  any  other  good*  and 
effects  that  may  be  found  in  and  aboat 
the  said  premises  to  pay  the  said  rent 
and  expenses  of  this  distress.**  Held 
sufficient,  it  appearing  that  the  distress 
was  in  fact  meant  to  include  all  the 
goods  on  the  premises.  Wakcmm^* 
Lindiey^  625. 

IL  Finality  of,  529.    ArbUratmt  1. 1. 


ACTION. 

I.  Liability  to. 

Judge  acting  without  jurisdiction,  S4I* 
County  Couriy  I.  1. 

II.  In  forma  pauperis,  552.    Pauper, 

ADJUDICATION. 

Of  settlement  of  lunatic  pauper,  815. 
Poor^  XIX. 

ADMINISTRATOR. 
Executors  and  Adminutralors. 

ADMISSION. 
I.  Of  documents  under  rule  of  Court. 

What  objections  it  waives. 

A  party  who  has  been  called  upon 
in  the  ordinary  form  {Reg.  Gen,  Nil, 
4  W.  4.  §  20.,  and  Form  A.)  to  admit 
a  document  before  trial,  and  has  done 


)VERSB  POSSESSION. 


AGENT. 
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mot,  at  the  trial,  object  to  such 
ent  on  the  ground  that  it  has 
*rlineation  not  accounted  for  by 
ce,  unless  it  appear  that  the  in- 
ation  was  made  after  the  admis- 
Freeman  v.  Sieggali,  202. 

onduct,  611.    Poor,  XIII. 

>lead]ng.    Pleading,  IX* 

ndence.    Evidence,U. 

''elsh  attorneys,  388.  JUorney,  I. 

)VERSE  POSSESSION. 

user  authorised  by  statute,  81. 
,1.  1. 

ADVOWSON. 

d  in  trustees. 

jy  for  cestuis  qui  trust  to  compel 

tentation  of  their  clerk. 

advowson  was  vested  in  feoffees, 
it,  upon  every  avoidance,  to  pre- 
o  the  Ordinary  such  person  as 
[  be  elected  by  a  majority  of  the 
vners  in  a  parish.    On  motion 

mandamus  to  the  trustees  to 
It  a  clerk,  on  the  ground  that  he 
3en  so  elected :  I^id, 
It  either  the  remedy  of  the  land- 
's against  the  trustees  was  in 
V  for  a  breach  of  trust,  or,  if  the 
ivners  had  a  legal  right,  their 
\y  was  by  quare  impedit;  and 
in  either  case  the  mandamus 
i  not  lie. 

d,  also,  that  the  remedy,  if  any, 
!  clerk  was  in  Equity,  and  that 
ad  no   legal   right.      Begina  v. 

Trustees,  139. 

jre  of  the  clerk's  right  and  re- 
,  139.    Ante,  I. 

AFFIDAVIT. 

of  swearing, 
ivit  to  hold  to  bail. 

the  Court  of  Exchequer  Cham- 
ber: 
An  affidavit  to  hold  to  bail,  under 


Stat  1  &  9  VicL  c.'UO,  f.  3.,  may  be 
iwom  before  a  writ  of  summons  has 
been  taken  out;  and  therefore,  io  an 
indictment  for  perjury  in  such  an  affi- 
davit, it  b  not  necessary  to  shew  that 
an  action  had  commenced  before  the 
affidavit  was  sworn. 

8.  Where  an  indictment  contains 
several  counts,  and  a  defendant  is  con- 
victed on  each,  a  judgment,  that  the 
defendant,  "  for  the  offence  charged 
upon  him  in  and  by  each  and  every 
count  of  the  indictment  aforesaid,  be 
imprisoned  in  *'  Sec.  **  for  the  space  of 
eight  calendar  months  now  next  en- 
suing," is  correct,  and  means  that  the 
defendant  shall  be  imprisoned  for  the 
same  eight  months  upon  the  chai^  in 
each  count. 

9.  After  a  verdict  of  Guilty,  on  an 
indictment,  and  prayer  of  judgment, 
the  record  stated  that  it  appeared  to 
the  Court  ^  that  the  verdict  was  un« 
duly  given,"  and  the  Court  '*  vacated 
and  made  void  *'  the  verdict,  and  all 
other  process  against  the  first  junr, 
and  ordered  that  a  new  jury  should 
come,  because  the  coroner  and  defend- 
ant had  put  themselves  on  the  last 
mentioned  jury.  A  second  verdict  of 
Guilty  was  found ;  and  judgment  passed 
thereon.  Such  entry  is  sufficient  on 
writ  of  error,  though  no  reason  be  as- 
signed on  the  record  for  holding  the 
first  verdict  to  have  been  unduly  given. 
King  V.  7'he  Queen,  31. 

II.  In  opposition  to  return  to  Habeas 
Corpus,  554.     Habeas  Corpus,  I.  1. 

III.  Peijury  in. 

Form  of  indictment,  51.    Anti^  I. 


AGENT. 

I.  Rights  of,  against  principal. 

Agent  purchasing  with  his  own  money : 
condition  on  transfer  to  principal. 

JT.  purchased  corn  at  New  Orleans 
for  plaintifi^  ^London  merchant,  whose 
agent  JT.  was.  The  purchase  was  made 
with  iT.'s  money ;  and  K.  drew  for  the 
amount  upon  plaintiff*,  the  bill  being,  in 
its  body,  expressed  to  be  on  account  of 
the  corn*  if.  sold  the  bill  to  defendant 
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AGENT. 


ALTERNATIVE. 


at  Hew  Orieani,  and,  at  the  laitie  time, 
handed  to  defendant  a  bill  of  lading  of 
the  corn,  which  had  been  drawn  for  de- 
livery to  K.'i  order  and  indorsed  by  JT. 
AT.  at  the  same  time  empowered  defend- 
ant to  sell  the  com  if  the  bill  of  ex- 
change should  not  be  paid.  Afterwards 
JT.  advised  plaintiff  ot  the  transaction, 
forwarded  to  him  the  invoice,  which 
stated  the  com  to  be  shipped  at  the  risk 
and  on  the  account  of  plaintiC  and  re- 
quested plaintiff*  to  accept  the  bill  of  ex- 
change. 

Held,  that  the  inference  from  these 
facts  was  tliat  K.  did  not  transfer  the 
property  in  the  corn  to  plaintiff^  subject 
to  a  lien,  but  only  transferred  the  pro- 
perty to  plaintifTon  the  condition  of  his 
paying  tne  bill  of  exchange,  and  that, 
in  the  mean  time,  the  com  was  the  pro- 
perty of  defendant. 

The  com  having  arrived  in  Ensland, 
and  the  bills  of  exchange  and  lading 
having  been  forwarded  to  England  by 
defendant,  the  bill  of  exchange  was  ac- 
c^ted  by  plaintiff.  On  its  maturity,  he 
ottered  to  take  it  up :  but  it  was  not 
produced,  owing  to  a  mistake  of  defend- 
ant's agent  in  England  as  to  its  place 
of  deposit.  On  a  later  day  the  bill  of 
exchange  was  presented  to  plainti£^  who 
did  not  pay  it. 

Held,  that  defendant,  under  these 
circumstances,  was  entitled  to  retain 
the  com.    Jenkyns  v.  Brown,  496. 

II.  Liability  of. 

On  contract  made  by  him  in  name  of 
foreign  principal. 

Plaintiff  and  defendant  being  resident 
in  England,  and  P.  at  Havana,  and  de- 
fendant being  a  foreign  agent,a  written 
agreement  was  entered  into  by  plaintiff 
with  defendant  ^*m  behalf  and  repre- 
sentation of  P,of  Havana  "  (so  stated 
in  the  agreement),  that  plaintiff  would 
proceed  as  fireman  and  stoker  on  board 
the  T,  steamer,  then  about  to  leave 
London  for  Havana,  calling  at  interme- 
diate ports,  to  be  placed  in  the  service 
of  P.,  and  would  faithfully  do  the  work 
of  fireman  or  stoker  on  board  the  T., 
and  obey  the  orders  of  the  engineers. 
In  consideration  of  the  service,  plaintiff 
was  to  receive  wages  at  5/.  per  month, 
payable  monthly,  and  2/.  per  month 


for  providing  himself  in  profimf. 
During  the  outward  passage,  ndoDs 
were  to  be  served  out  to  plamuf  on 
account  of  P,  The  contract  to  be  no- 
derstood  to  be  in  force  for  ooe  year 
certain  from  the  date;  and,  Jiould 
plaintiff  be  discharged  before  tbit  time, 
three  months'  wages  to  be  paid  in  ad- 
vance, besides  finding  him  a  pasige 
home ;  P.  being  at  hberty  to  coofira 
and  continue  the  en^agoneot  on  tlie 
terms  stated,  or  to  disoiarge  pldDtif 
and  to  find  him  his  passage  nek  to 
England :  the  wages  to  be  payable  up 
to  the  day  of  plaintiff's  arrival  m  En^ 
land,  unless  be  should  be  discharged 
for  misconduct :  one  month's  pay  to 
be  advanced  for  plaintiff's  outfit  for  the 
voyage. 

Held: 

1.  That  the  agreement  did  not 
require  a  stamp,  being  within  the 
exemption  "  memorandum  or  agree* 
meat  for  the  hire  of  any  labourer,** 
in  Stat.  55  G,  3.  c.  184.  Schedule, 
Part  L  tit.  Agreement. 

S.  That  defendant  was  liable  for 
breaches  of  this  agreement  by  the 
not  serving  of  rations  daring  the 
outward  passage,  by  the  discbarge  of 
plaintiff  before  the  T.  arrived  at 
Havana,  and  by  the  non-payment  of 
three  months'  wages  in  adTaoce. 
Wilson  V.  De  ZuluHa,  405. 

III.  Admissions  by. 

By  clerk  to  guardians,  as  agunst  one 
of  his  townships,  287.   Poor^W-  !• 

IV.  Things  done  to. 

Publication  of  libel  to  plaintiff's  agent 
for  the  purpose,  185.  Defamatm,\' 


AGREEMENT. 

I.  Pleading  ns  an  accord  and  satisfaction 
380.     Accord,  II.  1. 

II.  Generally.     Contract. 


ALTERNATIVE. 

In  specification,    one     incorrect,   565. 
Patent,  II.  1. 


AMBIQUITY. 

In  pleacUiw  accord  and  MtufiKtioo,  S80. 


In  pleacUiw  ao 


II.  Right  to  appeal. 

When  the  order  sufficiently  thews  the 
appellant  to  be  rated,  TB9.  Poor,V. 
IlL  Recognizance. 

Notice  of,  when  sufficient,  4Sl,    Poil, 


Subrtituting  s  name  for  a  deKriptioa 

of  >  person  as  unknown. 

To  a  count  for  false  impriunment, 
defendant  pleaded  thst  hit  eoods  had 
been  stolen  by  a  person  unlnown  to 
him ;  and  that  he  had  probable  cause 
for  suspecting  plaintifi'  to  have  been 
guilty  of  the  lelony  ;  also,  that  the 
goods  had  been  stolen  by  a  person  un- 
known, and  plaintiff  had  feloniously  i 
and  knowingly  recnved  them  :  also, ; 
that  a  person  unknown  bad  feloniously  . 
received,  and  defendant  had  probable  < 
cause  to  suspect  pUintiff  or  having 
been  guilty  of  and  concerned  in  the 
felonious  receiving. 

In  support  of  these  averments,  proof 
was  offered  that  the  goods  had  been,  in 
the  first  instance,  stolen  or  receiied  by 
P.,  a  person  known  to  defendant.  The 
Judse  amended  the  pleai,  substituting 
i*.,by  oanie,for  the  person  unknown. 

The  Court,  under  itat.3&1  W.  4, 
e.  4S.  f.  15.,  refused  *  rule  for  a  new 
trial. 

Though  it  WBi  suggested  that  the 
person  named  had  been  tried  for  the 
felony  and  acquitted.  Pratt  v.  Han- 
bwy,  190. 

AMOTION. 
From  benefice,  885.    Beinrfice,  III.  1. 


ANNEXATION, 
ngi  to  a  plea,  B63.      Patent, 


APPEAL. 
I.  Whether  it  lie*. 


V.  Abandonment. 
Mkt  entry  and  r    _ 

of  judgment,  495.     Posr,^ 

VI.  Preliminary  points. 

Proper  remedy  for  wrong  decision,  769. 
Poor,\. 

VII.  Judgment. 

1,  On  disallowance  for  non-compliance 
with  statutory  conditions :  confir- 
mation improper. 

An  orderof  Sessions,  whereby,  after 
reciting  that  an  appeal  has  been  entered 
by  a  putative  father  against  an  order  of 


tice  of  recognixance,  and  confirm  the 
order  of  maintenance  with  costs,  is  bad 
bjr  reason  of  the  improper  confirma- 

Notice  of  recognizance,  under  stat. 
8  &  9  Vict.  c.  to.  t.  3.,  is  sufficient, 
though  it  do  not  state  that  the  recog- 
niiance  has  the  several  conditions  re- 
quired bji  that  clause,  but,  only,  that  it 
is  conditioned  for  trial  of  the  appeal. 
Reffna  v.  Holhorom,  43 1. 
3.  When    not  quathed  though  erro' 

neausinform,49S.  Poor,  XXlll.  J. 


1.  Not  to  be  given  on  disallowance  tot 
want  of  locut  standi,  431.  Anti, 
VII.  1. 

S.  How  given  on  d'ismiual  af^r  entry 
and  respite,  4S5.  Poor,  XXIll.  I. 
X.  Special  Case. 

When  the  Court  will  notice  that  there 


ARBITRATION. 


ARGUMENTATIVENESS.    939 


le  consenting  to  a  verdict  of 
,  unless  there  was  a  corrupt 
It  to  stifle  a  prosecution, 
the  present  case  did  not  ap- 
<e  the  fact. 

also,  that  the  arbitrator  could 
insidered  as  appointed  by  an 
*  rule  made  m  an  action, 
le  first  branch  of  stat.  3  8c  4 
13. 1.  39.,  and  it  was  doubtful 
the  order  of  Nisi  prius  could 
^d  as  an  agreement  within  the 
ranch.  Quarey  also,  whether 
r  at  Nisi  prius  was  good,  there 
the  time  ic  was  made  no  cause 
le  Court. 

burt,  under  the  circumstances, 
;d  the  rule  without  costs.  Re* 
lardetfy  529. 

latters  in  difference,  the  par- 
nsenting  to  acoiiittals  on  in- 
snts,  529.    Anie^  1. 

m  indictment  for  non -repair  of 
way. 

mcnt  for  non-repair  of  a  public 
»  alleging  liability  ratione  te- 
The  record  (removed  into  Q, 
made  up  for  trial :  but,  before 
as  impanelled,  the  prosecutor 
mdant  agreed  upon  leaving  the 
of  liability  to  reference ;  and 
.  accordingly,  by  agreement  of 
e,  submit  all  matters  in  differ- 
ative  to  the  subject  matter  of 
ctment  to  a  barrister,  who  was 
the  same  powers  in  all  respects 
Judge  of  assize  at  Nisi  prius 
ave  liad  upon  the  trial ;  and  a 
was  to  be  entered  according  to 
It  of  such  award,  on  the  ap- 
1  of  either  party.  It  was  agreed 
i  submission  should  and  might 
:  a  rule  of  Court,  if  the  Court 
io  please. 

:  that  the  agreement  was  il- 
.  referring  an  indictment  to  ar- 
3 ;  and,  an  award  having  been 
the  Court  refused,  on  motion, 
r  payment  of  costs  in  pursuance 
award,  though  the  submission 
n  made  a  rule  of  Court  accord- 
he  agreement. 

tord  Campbeil  C.J.  The  matter 
rence  was  not  legally  a  subject 
snce,  the  question  as  to  liability 

XIV.  N.  s. 


being  of  public  concern.    Begina  v. 
Blakemore,  544. 

II.  Submission  within  stat.  3  &  4  fT.  4. 
c.  43|f.  39. 

Whether  reference  by  order  of  Nisi 
prius  after  acquittal  on  indictments 
is,  529.    Ante,  I.  1. 

III.  Within  stat.  9  &  10  ^.  3.  c.  15. 

Whether  reference  by  order  of  Nisi 

f»rius  is  an  agreement,  529.    Ante, 
.  1. 

IV.  Statutory. 

1 .  As  to  disputes  in  Friendly  Societies, 
43.    Friendly  Society,  I. 

S.  To  Commissioners  to  settle  disputes, 
122.     Canal,  I.  1. 

V*  Hearing  evidence. 

Effect  of  refusal,  43.    Friendly  Society, 

VI.  Revocation. 

Power  when  not  taken  away  by  stat. 
5  &4  W.4.C.  39.  s.  39.,  529.  Ante, 
1.1. 

VII.  Defects  in  award  not  appearing  on 
the  face. 

What  authorises  a  finding  of  no  award, 
43.     Friendly  Society,  I. 

VIII.  Rule  of  Court. 

Not  enforced  where  reference  illegal, 
529,  544.     Ante,  L  1.  3. 


ARCH. 

Of  railway  over   turnpike  road,    689. 
Bridge. 


ARCHBISHOP. 
Death  of.     Ordinary. 


ARGUMENTATIVENESS. 

ArgumenUtive  traverse,  672.    Calls^  III. 

1. 

3  Q 
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ASYLUM. 


BASTARD. 


ASYLUM. 

Removal  and    maintenance   of  lunatic 
paupers,  298,  318,  327,  340,  344,  349. 


Poor,  XVL— XX. 


I 


AUDITOR. 


Company f  V. 


ASSIGNMENT. 

Of  debt. 

Effect  of  recital  that  the  debt  is  due, 
781.     Deed,  I, 

ATTACHMENT. 

For  revoking  submission,  529.     Arbitral 
Hon,  1. 1. 

ATTORNMENT. 

Of  terre-tenant  to  grantee  of  rent,  911. 
Crown,  II.  1. 

ATTORNEY. 

I.  Of  Court  of  Great  Sessions  in  Wales. 

When    not   qualified   to    practise  in 
Courts  at  Westminsler, 

An  attorney  of  the  Court  of  Great 
Sessions  in  Walet,  who  was  in  actual 
practice  at  the  passing  of  stat.  1 1  G.  4. 
&  1  W,  A,  c,  70.,  and  who,  under  stat. 
53  G.  3.  c.  184.,  Schedule,  part  1.,  has 
paid  for  his  admission  u  stamp  duty  of 
25/.,  but  paid  only  60/.  on  his  articles 
of  clerkship,  and  who  has,  under  stat. 
11  G.  4.  &  1  W,  4.  c.  70.  s,  16.,  and 
before  the  passing  of  stat.  6  &  7  Vict, 
c.  75.,  been  admitted  on  the  shilling 
roll,  but  has  not  been  admitted  in  the 
Superior  Courts  of  Westminster  under 
sect.  17  of  the  first  mentioned  statute, 
is,  under  stat.  6  &  7  Vict,  c,  75.  s.  35,, 
guilty  of  a  contempt  if  he  practise  in  a 
Superior  Court  of  Westminster  in  a 
cause  where  the  defendant  did  not  re- 
side in  Wales  or  Cheshire  at  the  com- 
mencement of  the  suit : 

Although  the  irregular  act  is  not 
shewn  to  have  been  done  knowingly 
or  wilfully.     Re  Humphreys,  388. 

II.  Contempt  of  Court  by  practising  ir- 
regularly. 

Though  not  knowingly,  388.    Antc^  I. 


AUTHORITY. 


Excess  of. 


When  not  i^ound  for  qua&hing  order, 
425.     Poor,  XXIIL  1. 


AVOWRY. 

For  rent  seek,  under  grants  from  the 
Crown  and  its  trustees,  911.  Croum, 
U.  1. 


AWARD. 

I.  Generally.    Arbitration, 

II.  Of  Inclosure  Commissioners,  with  f^ 
spect  to  highways,  735.  /iic/biifrf,L  1. 

III.  Of  costs,  effect  of,  403.    Cof(i,L 

BAIL. 
Affidavit  to  hold  to  bail. 

I.  Time  of  swearing,  31.    AffidatiUtl' 

II.  Perjury  in,  31.    Affidavit  L 

BARGAIN. 
Sale  of,  62 1.     Vendors,  IV.  2. 

BASTARD. 

I.  Second  application. 

1 .  After  dismissal  of  first  on  the  merits. 

Under  stat.  7  &  8  Vict.  c.  101.  ij-y 
a  refusal  by  justices  to  make  an  orutf 
for  maintenance  of  a  bastard,  thoupj 
on  the  merits,  is  no  bar  to  a  secoixl 
application.  And,  if  justices  rejwe  ^® 
entertain  such  second  application  on 
the  mere  ground  of  the  first  refi»»lt 
the  Court  will  order  them  by  m»B^ 
mus  to  hear. 

The  justices,  on  a  second  besnng. 
may  nevertheless  take  into  cooii<l^' 
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with  a  view  to  forming  their  de- 
the  fact  and  circumstances  of 
rmer  hearing.    Hegma  v.  Ma» 
r4. 

at  may  be  taken  into  consider- 
n  on  second  hearing,  74.  Ante,  1. 

:e  of  recognizance, 
sufficient,  421.   Appeal,  VIL  1. 

n  of  judgment  on  disallowance 
eal,  421.    Appeal,  VIL  1. 

tement. 

ice  of  mother  being  certificated, 
.    Poor,  XIIL 


BENEFICE. 

native. 

of  clerk  nominated  but  not 
ented,  139.    Adoowson,  I. 

:ees  of. 

ompellable  to  present,  139.  Ad' 
ton,  I. 

tension  of  incumbent. 

operation  in  respect  of  pcrcep- 
of  profits. 

equestration  issued  on  a  judg- 
>f  this  Court,  against  a  beneficed 
nan :  it  was  published,  and  the 
trator  entered  into  receipt  of 
'ofits  of  the  benefice.  Subse« 
y  the  defendant  (by  proceedings 
Stat*  3  &  4  Ficl.  c.  86.^  was  sus- 
1  from  all  exercise  of  nis  office, 
om  receiving  the  fruits  of  his 
;e,  for  eighteen  months.  The 
)  issued  a  sequestration  on  this 
ce,  to  a  different  sequestrator, 

was  published:  the  judgment 
or  which  the  first  sequestration 
med  being  still  unsatisfied.  On 
calling  upon  the  bishop  to  shew 

why  he  should  not  pay  the 
ff,  at  whose  suit  the  first  seques- 
1  issued,  the  amount  of  profits 
benefice  received, 
d,  that  the  suspension,  for  the 
f  its  endurance*  operated  in  re- 
of  perception  of  the  profits,  as 
m  woula  have  done,  not  only 
t  the  clerk,  but  against  his  cre- 
;  and  the  rule  was  discharged  as 


to  the  profits  received  afler  the  se« 
cond  sequestration  was  published. 
Bunler  v.  Cresswell,  82 5, 

2.  How  a  sequestration  under  a  sus« 
pension  afiects  a  prior  creditor's  se- 
questration,  825,    Anle,  I, 

IV.  Sequestration. 

Concurrent  sequestrations  of  different 
natures,  835.    Anle,  III.  1. 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

I.  Acceptance. 

1.  Conditioned  for  renewal,  effect  of. 

A  bill  of  exchange,  drawn  28th  No" 
vember  1836,  payable  fortv  two  months 
after  date,  was  accepted  thus:  "Ac-* 
cepted  on  the  condition  of  its  being 
renewed  until  November  28th,  1844, 
without  interest,  payable  by  me  at 
Messrs.  Williams*  and  Deacon*s,  bank- 
ers, London.** 

Held,  in  an  action  by  indorsee 
against  acceptor,  that  this  was  a  good 
acceptance,  and  was  properly  declared 
on  as  a  bill  accepted  payable  on  28th 
November  1844. 

An  acceptance  of  a  bill  of  exchange 
must  be  to  pay  in  money,  and  an  ac- 
ceptance to  pay  by  another  bill  is  no 
acceptance.    Russell  v.  Phillips^  891. 

2.  Option  of  holder  on  conditional  ac- 
ceptance, 893.     Anti,  1. 

3.  Must  be  to  pay  in  money,  893^ 
Ante,  1. 

II.  Renewal. 

What  it  means,  893.    Anih^  I.  1 . 

III.  Notice  of  dishonour. 

When  sufficient. 

It  is  sufficient  notice  of  dishonour 
to  the  indorser  of  a  note  if  a  person 
acting  for  the  holder  informs  him  that 
the  note  has  been  presented  and  dis- 
honoured, though  he  does  not  add 
that  the  indorser  will  be  looked  to  for 
payment,  and  though,  at  the  time  of 
such  notice,  he  enquires  of  the  in- 
dorser where  the  maker  resides.  Chard 
V.  Fox,  200. 

IV.  Payment  of. 

Tender  to  holder  who  has  mislaid  the 
3Q  2 


942  BILL  IN  EQUITY. 


BRIDGE. 


bill,  for  what  purposes  not  equi- 
valent to  payment,  496.    Ageni^  i. 

V.  Payment  by.  , 

Condition  that  the  bill  shall  be  paid, 
496.     Jgeni,  I. 

VI.  Pleading. 

1.  Declaration  on  acceptance  condi- 
tioned for  renewal,  893.    Ante^  1. 1. 

2.  Setting  aside  false  plea  of  fraud  in 
•  drawer  and  indorsement  when  over* 

due,  418.    Plea,  i. 


BILL  IN  EQUITY. 
Page  504.    Executors,  V. 

BILL  OF  EXCEPTIONS. 

In  misdemeanour;  in  King  v.  The  Queen, 
38,  40. 

BILL  OF  LADING. 
Effect  of,  496.    Agent,  L 

BISHOP. 
Death  of.     Ordinary, 

BOND. 

I.  Stamp. 

Though  accompanied  by  other  secu- 
rities. 

A  bond  made  in  1812,  conditioned 
to  replace  a  sum  of  Government  stock 
of  the  value  of  792/.,  is  sufficiently 
stamped  uith  a  5/.  stamp,  under  stat. 
43  G,  3.  c.  149.  Schedule,  part  1.,  tit. 
Bond,  though  accompanied  by  a  de- 
posit of  title  deeds,  and  an  agreement, 
insufficiently  stamped,  of  even  date,  for 
the  mortgage  of  property  comprised  in 
such  title  deeds  as  a  collateral  secu- 
rity.    Bioir  V.  Ormond,  732. 

II.  In  whom  vested  on  death  of  obligee. 

Administration    bond,   240.      Execti' 
tors,  I. 


BOROUGH. 
Municipal  Corporation, 

BOUNDARY. 

Apportionment  of  liability  to  repair  high- 
way, S29.     Highway,  11.  f. 

BRIDGE. 

Under  Railways  Clauses  ConsolidatioD 
Act. 

What  width  of  road  required, and  how 
measured. 

The  Railways  Ganses  Consoiidition 
Act,    1845,  H  &   9    Vict,  c.  80.  !.«, 
enacts  that,  when  a  railway  is  carried 
over  a  "  turnpike  road  "  by  a  bridge, 
the  width  of  the  arch  shall  be  socb  si /o 
leave  thereunder  a  dear  space  of  not  Im 
than  35  feet :    other  dimensions  are 
given  in  the  cases  of  "  a  public  carriage 
road  "  and  a  "  private  road."  Sects! 
provides   that,  wherever  the  avertfe 
available  width,  for  the  passage  of  (W 
riageSt  of  any  existing  roads,  i«  letf  than 
the  width  bereinberore  prescribed  for 
bridges  over  the  railway,  the  width  of 
such  bridges  need  not  be  greater  than 
such  average  available  width ;  but  so, 
nevertheless,  that  such  bridges  be  not 
of  less  width  in  the  case  of  a  Uivap^^ 
or  public  carriage  road  than  20 feet: 
and  that,    if  such   average  available 
width  shall  be  at  any  time  increased 
beyond  the  width  of  such  bridge,  tb« 
Railway  Company  shall  be  bound  to 
widen   the  bndge   to  such  extent  » 
they  may   be   required   by  the  tras- 
tees  or  surveyors  of  the  road,  not  ex- 
ceeding the  width  of  the  road  as  » 
widened,  or  the  maximum  width  hereai 
or  in  the  special  Act  prescribed  for  a 
bridge  in  like  case  over  the  railway. 

The  effect  of  the  last  clause  is,  thit, 
if  the  average  available  width  for  the 
passage  of  carriages  on  any  road  » 
more  than  3.5  feet,  the  road  «ay  be 
narrowed  to  35  feet  under  the  arcb; 
where  it  is  less,  the  arch  may  berade 
of  the  same  width  as  the  road,  so  tbat 
it  be  not  less  than  20  feet  wide:  ifth« 
road  be  afterwards  widened,  the  irr* 
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be  widened  in  proportion,  up  to, 
)t  beyond,  35  feet. 
:his  reckoning,  footpatlis  are  not 
taken  into  account.  Therefore, 
'  the  road,  including  footpaths, 
3  feet  wide,  but  without  them 
8,  and  the  railway  arch,  35  feet  in 
,  stood  partly  upon  and  narrowing 
otpath,  but  left  the  carriage  way 
original  width  :  Held,  on  indict- 
for  obstructing  the  carriage  way, 
tat.  8  ^  9  Vici.  c.  20.  («.49.  51.), 
railway  act  incorporating  it,  were 
ied  with. 

bough  the  special  Act  provided 
vherever  the  railway  crossed  the 
otherwise  than  at  right  angles, 
idge  should  be  made  with  a  skew 
which  had  been  done  in  this  in- 
),  **  so  as  not  in  any  manner  to 
be  direction  of  or  interfere  with 
le  of  the  said  roads,  or  the  foot- 
to  the  same.*'    Eegma  v.  Rigby, 


BRIDLEWAY. 
>.     Inclosure^  L  I. 


BUILDING  CLUB. 

of  shareholder's    interest,  110. 
XL  1. 


BUSINESS- 
is  a  business,  196.  County  Court , 

of  business,  196.  Countif  Court, 

mine,  704.    Mine,  L 

CALL. 

ty  for. 

transfer  and  before  change  in 
ter:  remedy. 

Id  railway  shares,  of  which  B,, 
ntermediate  sales  and  without 
irity  with  ^., became  purchaser; 
transferred  them  to  j^.  by  deed. 
be  time  of  the  sale  by  him,  was 
ed  owner,  and  so  remained,  B, 


not  havinc:  registered.  After  the  pur- 
chase by  J?.,  a  call  was  made  upon  S., 
which  iS^.  was  obliged  to  pay,  under 
Stat.  8  &  9  Vict,  c,  16.  s.  15. 

Held,  that  for  such  payment  S.  could 
not  maintain  an  action  against  B,  as 
for  money  paid  to  his  use.  Sayles  v. 
Blane,  205. 

IL  Declaration. 

Allegation   of  the    call   being    made 
"duly,"  672.     Po«^,  IILl. 

UL  Defences  to  action. 

1.  What  pleas  allowable,  and  what  not 
allowable. 

Debt  by  a  Railway  Company  against 
defendant,  alleged  to  have  been  the 
holder  of  shares,  for  calls  alleged  to 
have  been  "  duly  made.*' 

Motion  for  leave  to  plead  :  1.  Never 
indebted.  2.  Defendant  not  holder  of 
shares.  3.  That  defendant  was  put  on 
the  register  by  fraud  of  the  plaintiffs. 

4.  That  defendant  was  mentioned  in 
the  plaintiffs'  special  Act  as  having 
subscribed  to  the  undertaking;  that  by 
such  subscription  he  became  holder  of 
the  shares  :  and  that  he  was  induced  to 
subscribe  by  fraud  of  the  plaintiffs. 

6.  That  the  calls  were  made  for 
fraudulent  purposes,  known  to  plain- 
tiffs, and  the  making  of  them  was  a 
fraud  on  defendant. 

7.  (Retained  by  defendant  on  being 
put  to  his  election  between  this  and 
two  similar  pleas,  5  and  11.)  That, 
before  passing  of  the  special  act  and 
formation  of  a  register,  and  before  the 
making  of  calls,  defendant,  an  original 
subscriber,  sold  his  scrip  and  interest, 
and  the  Company  agreed  with  the 
vendee  to  register  him  for  the  shares, 
and  that  he  should  be  the  shareholder; 
but  that  they  afterwards  registered  de- 
fendant for  the  shares  against  his  will 
and  that  of  the  vendee;  and  that  de- 
fendant never  was  the  shareholder  ex- 
cept as  in  this  plea  aforesaid. 

8.  Agreement  between  plaintiffs  and 
defendant  that  the  calls  snould  be  re- 
scinded. 

9.  That  the  plaintiffs'  Act  was  ob- 
tained by  fraud  of  the  plaiutiffs  and 
others. 

10.  Traverse  of  the  calls  being  duly 
made  as  alleged  in  the  declaration. 

12.  That,  when  the  calls  were  made, 
3  Q3 
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capital  had  not  been  bon4  fide  tub- 
scribed  to  a  certain  amount  required 
by  the  special  Act,  but  part  o(  such 
subscription  had  been  fraudulently  ob- 
tained by  plaintiffs;  that  there  were 
no  subscriptions  to  the  said  amount; 
and  that  until  such  subscriptions  were 
made,  plaintiff  had  no  power  to  make 
calls. 

13.  That  notice  of  the  calls  was  not 
duly  given. 

Pleas  1  and  2  were  allowed. 

Plea  3  was  disallowed,  as  a  plea  to 
evidence,  namely  the  anticipated  evi- 
dence of  the  Register. 

4.  Disallowed  as  an  inconsistent  and 
bad  plea. 

6.  Allowed. 

7.  Disallowed  as  an  argumentative 
traverse  of  being  shareholder. 

8.  Allowed. 

9.  Disallowed,  as  suggesting  an  in- 
admissible defence. 

10.  Disallowed,  on  the  word  *^  duly  " 
being  struck  out  of  the  declaration. 

IS.  Allowed,  as  raising  a  fairly  dis- 
putable question  on  the  special  Act 
and  on  the  Companies  and  Lands  Con- 
solidation Acts,  1845. 

15.  Disallowed,  the  defence  being 
proveable  under  Nunquam  indebitatus. 
Waterford^  SfC.  Railway  Company  v. 
Logan,  672. 

2.  Defences  arising  out  of  fraud  im- 
puted to  the  directors,  672.  Ante,  1. 

3.  Defence   arising  out  of  the    ii  >n- 
subscription  of  capital,  672.  Ante,  L 

4.  Defence   arising   out  of  improper 
registration,  672.     Ante,  1. 

5.  Defences  admissible  under  traverse 
of  being  shareholder,  672.     Ante,  I. 

6.  Defences    admissible   under   Nun- 
quam indebitatus,  672.     Ante^  1. 

CAN.\L. 
L  Abstraction  of  water. 

1.  Remedy  by  action. 

Stat.  34  G.  3,  c.  78.  empowered  a 
company  to  purchase  lands  for  making 
and  maintaining  a  navigable  canal,  and 
contained  provisions  with  respect  to 
the  conveyance  of  land,  and  its  vesting 


in  the  Company  on  payment  of  the 

Price  assessed  by  compensation  juries, 
t  was  also  provided  by  the  same  Aa 
(explained  by  staL  46  G.  3.  c.  is.f.33.) 
that  manufacturers  within  a  certain 
distance  of  the  canal  might,  after  no- 
tice to  the  proprietors  of  the  canal,  lay 
down  pipes  to  sujiply  their  steam  en- 
gines with  water  for  the  sole  purpose 
of  condensing  the  steam  used  for  work- 
ing such  engines ;  and  that,  if  any  dis- 
pute should  arise  with  any  person 
desirous  of  taking  water  for  the  aboTe 
purpose,  or  who  should  be  in  the  use 
of  taking  the  same,  such  dispute  should 
be  finally  determined  by  certain  Com- 
missioners. 

A  declaration  in  case  by  the  Com- 
pany stated  that  the  canal  had  been 
made  and  maintained  by  them  in  pur- 
suance of  the  Act ;  that  defendants, 
having  steam  engines  within  the  pre* 
scribed  distance  of  the  canal,  had,  after 
notice  to  the  Company,  laid  down 
pipes  communicating  with  the  canal, 
and  that  defendants  had  used  the  water 
drawn  off  by  such  pipes  for  other  pur- 
poses than  condensing  the  steam  of 
their  engines. 

It  was  objected  in  arrest  of  judg- 
ment, and  afterwards  on  writ  of  error, 
that  the  declaration  did  not  shew  any 
conveyance  or  ownership  of  the  canal 
or  water ;  nor  did  it  shew  any  infasion 
of  a  private  right,  or  damage  to  such  a 
richt,  inasmuch  as  the  act  complained 
of,  if  wrongful,  was  clearly  prouibited 
by  statute,  so  that  a  repetition  of  the 
act  could  never  be  used  as  evidence 
that  it  was  rightful ;  also  that  the  re- 
medy was  by  indictment  as  for  the 
violation  of  a  statutory  provision; 
and,  further,  that  the  complaint  was  a 
dispute  over  which  the  Commissioners 
under  the  Act  had  exclusive  jurisdic- 
tion: Held  by  Exch.  Ch.,  affirming 
the  judgment  of  Q.  B. : 

That  the  declaration  was  good ;  that 
it  must  be  taken  that  the  Company 
was  in  possession  of  the  canal;  and 
that,  witnout  averment  of  special  da- 
mage, the  wrongful  act  appeared  to  be 
a  damage  to  the  Company's  right ;  that 
the  disputes  over  which  the  Commis- 
sioners had  jurisdiction  were  disputes 
with  persons,  either  about  to  use  or  in 
the  actual  use  of  the  canal  water  for  a 
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purpose,  as  to  the  mode  of 
uch  water,  and  that  the  provi- 

reference  to  the  Commission- 
not  apply  to  a  mere  wrongful 

also,  per  ErU  J.,  that,  even  if 
act  were  within  that  provision, 
>erior  Courts  had  concurrent 
ion.  RochdaU  Caned  Company 
122. 

1  of  declaration,  122.    Ante,  I. 


n  not  vested  without  actual 
lase.  81.     CVofim,  I.  i, 

:inent  for,  so  as  not  to  interfere 
casement,  81.     Croum,  I.  1. 

lissioners  for  settling  disputes. 

diction    of  Superior    Courts, 
not  ousted,  122.     Ante,  I.  1. 

eedings  of  Commissioners;  in- 
,  854.     C^rtiorarij  I. 


CAPITAL, 
ubscribing,  672.     Call,  III.  I. 

CASE. 

3n  the  case. 

al  damage,  when  not  neces- 
122.     Canai,L\. 

abstracting  water  from  canal 
irposes  not  authorised,  122. 
,  L  1. 

igful  acts  tending  to  establish 
t,  122.     Canal,  1.  1. 

.     Appeal,     Special  Case. 

CEMETERY, 
alue,  571.    Poor,  VI.  1. 

lAL  CRIMINAL  COURT. 

to  remove  indictments,  568. 
H,  VIII.  2. 


CERTAINTY. 

Effect  of  the  word  "other,"  1.     Mor- 
tuartf. 


CERTIFICATE. 
L  Medical,  349.    Foor,  XK.  2. 

II.  Inferential  evidence  of,  611.    Poor, 
XIH. 

III.  To  exempt  a  society  from  rates,  789. 
Poor,  V. 


CERTIORARL 

I.  What  may  be  removed  by. 

Judicial  consent  of  Commissioners  un- 
der a  canal  act. 

By  statute  incorporating  a  Canal 
Company,  all  persons  seised  of  free- 
hold or  copyhold  estates  of  100/.  per 
annum  in  the  county  of  G,,  and  all 
persons  residing  therein  and  having 
personal  estates  of  the  value  of  2000/., 
were  appointed  Commissioners  for  set- 
tling all  questions  and  differences  be- 
tween the  Company  and  the  land- 
owners, with  power  to  take  evidence 
on  oath,  and  to  assess  compensation 
unless  the  parties  should  desire  to  have 
it  assessed  by  a  jury.  The  determin- 
ations of  the  Commissioners,  the  ver- 
dicts of  the  juries,  and  the  Commis- 
sioners' judgments  thereon,  were  to  be 
deposited  with  the  Clerk  of  the  peace 
amongst  the  records  of  the  Sessions. 
All  the  orders  and  proceedings  of  the 
Commissioners  were  to  be  entered  in 
a  book,  and,  being  signed  by  them,  to 
be  deemed  originals  and  received  as 
evidence.  Before  acting,  the  Com- 
missioners were  to  take  an  oath  truly 
and  impartially  to  execute  their  powers. 
No  Commissioner  was  to  act  when  in- 
terested. The  Canal  Company  were 
to  make  bridges  over  the  canal  for  the 
convenience  of  land«owners,  as  the 
Commissioners  should  order;  but,  if 
land-owners  should  find  any  of  the 
bridges  so  ordered  insufficient  for  the 
commodious  use  of  the  land,  they  were 
empowered,  with  the  consent  of  the 
Canal  Company,  or,  in  case  of  their 
refusal  for  twenty-one  days,  then  with 
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CERTIORARI. 


CHANCEL. 


the  consent  and  approbation  of  the 
Commissioners,  to  make  convenient 
bridges  at  their  own  costs. 

By  an  entry  of  the  Commissioners' 
proceeedings,  made  as  above,  it  ap- 
peared that  a  land-owner  had  applied 
to  the  Commissioners  at  a  meeting 
convened  by  public  notice  under  the 
Act,  for  their  sanction  to  the  building 
of  a  bridge  at  his  own  cost ;  and  that 
the  Commissioners,  after  hearing  evi- 
dence for  the  applicant,  and  counsel 
for  the  Company  in  opposition  to  the 
claim,  gave  their  consent. 

Held  that  the  consent  was  a  judicial 
act,  and  that  the  entry  of  it  might  be 
brought  up  by  certiorari. 

The  application  was  on  behalf  of  B.^ 
the  owner  of  lands  adjoining  the  canal : 
in  fact,  however,  the  bridge  was  not 
wanted  for  the  use  of  his  lands,  but  to 
bring  coals  from  a  colliery  lying  beyond 
them,  which  coals  would  be  carried  by 
the  proposed  bridge  across  the  canal  to 
a  railway,  and  by  that  railway  to  the 
town  of  C,  instead  of  going  by  the 
canal.  The  Chairman  and  several 
directors  and  shareholders  of  the  Rail- 
way Company  were  sworn  and  acted 
as  Commissioners  when  the  application 
was  heard  and  granted. 

Held  that,  by  reason  of  the  interest 
they  had  in  the  result,  the  proceedings 
were  void. 

Quare,  whether  the  accidental  in- 
trusion of  one  interested  person,  out  of 
so  large  a  body  of  Commissioners, 
would  have  vitiated  the  proceedings. 

The  statute  enacted  that  no  meeting 
of  the  Commissioners  should  be  held  un- 
less  notice  of  the  time  &c.  of  such 
meeting  should  be  given  in  a  county 
newspaper  at  least  sixteen  days  be/ore 
such  meeting. 

By  above  mentioned  entry,  returned 
to  a  certiorari,  it  appeared  that  the 
meeting  was  held  on  February  1 2th,  in 
pursuance  ^  of  a  summons  and  notice 
in  the  M,G,  newspaper"  (a  county 
paper)  "  of  the  27th  of  January"  The 
notice,  as  well  as  the  newspaper,  was 
dated  of  that  day. 

Held,  that  the  notice  was  insufficient, 
and  that,  on  this  ground  also,  the  pro- 
ceeUings  were  bad  and  must  be  quashed. 
Although  it  appeared  by  affidavit  that 
copies  of  the  newspaper  dated  27th 


were  in  fact  published  and  circulated 
on  the  26th.  Regina  v.  Aberdare  Ca- 
nal Company,  854. 

II.  When  the  proper  remedy. 

1 .  What  objections  not  open  oo,  789. 
Poor,  V. 

2.  Where  interested  parties  have  acted 
judicially,  854.     Ante,  I. 

5.  Where  a  judicial  act  has  been  per- 
formed with  less  than  the  statutory 
notice,  854.     Anti,  I. 

III.  Where  it  does  not  lie :  generally. 

Objection  may  be  taken  on  the  return, 
298.    Poor,  XVI.  1. 

IV.  Where  it  does  not  lie :  particular  in- 
stances. 

To  bring  up  order  for  rcmdVal  of  lu- 
natic to  asylum,  298.    Poor,  XVL 1 . 

V.  When  refused. 

Where  no  want  of  jurisdiction,  25. 
Compensation,  I. 

VI.  Practice. 

When  too  late  to  urge  that  the  rule 
for  the  certiorari  does  not  specify 
the  objections,  344.    Poor,  XVIL  2. 

VII.  Statement  of  objections  in  rule. 

Enactment  not  retrospectife,  SSI. 
Poor,  Xi  V. 

VIII.  To  remove  indictments. 

1.  From  Centra]  Criminal  Court  after 
removal  into  that  Court. 

•  When  an  indictment  at  Sessions^ 
under  siat.  25  G.  2.  c.  36.,  for  keepini; 
a  disorderly  house,  has  been  remored 
by  prosecutor  or  defendant  into  the 
Central  Criminal  Court  under  ftat.  4 
&  5  fK.  4.  c.  36.  «.  16.,  the  opposite 
party  may  remove  it  again  into  this 
Court,  notwithstanding  stat.  S5  G,  S. 
c.  36.  «.  10.     Begina  v.  Brier,  568. 

2.  To  remove  indictment  for  keeping 
disorderiy  house,  568.    Ante,  1. 


CHANCEL. 

Obligation  to  repair,  869.    ProMnlm^ 
111.  2. 


CHANCELLOR. 


CLERK! 


CHANCELLOR. 

lat  order  countersigned  by  him  is 
his  order,  554.  Habeas  Corpus^  L 1 . 

immittal  by  Vice  Chancellor  for 
ich  of  objectionable  order  of  Lord 
LDcelior^  554.    Habeas  Corpus,  1. 1. 


CHANCERY. 

;y  sealer  in,  196»     County  Court, 
1. 


CHARGABILITY. 

B  of,  349.     Poor^  XX.  2. 

CHILD. 
\t  and  Child. 

CHURCH. 

pair  of  chancel,  869.    ProfitbUUm, 
2. 

mefice.    Ecciesiastical  Law, 
CLERGYMAN. 


•     •     .  • 


iciating. 

noval  of  lunatic  by  his  order,  298, 
40.     Poor,  XVLl. 

ispension,  825.     Benefice^  IH.  1. 

Sequestration,  825.    Benefice,  HL  1. 

CLERK. 

•ish,  700.     Register,  I. 

0  guardians,  287.     Poor,  XIL  1. 

CLERK  OF  THE  PAPERS. 

e  Queen's  Prison :  his  office  and 

B. 

The  Clerk  of  the  Papers  of  the 
een's  Prison,  appointea,  under  stat. 

1  6  Vtct,  c,  22.,  by  the  Secretary  of 
te  at  a  fixed  salary,  holds  in  effect 

same  office  as  the  Clerk  of  tlie 


Papers  of  the  (| 
appointed,  undei 
by  the  Marshal  o 
that  office  was 
Court  of  Queer 
quently  within  tl 
II  G.  4.  &  I  W. 
W.4.  C.56. 

Held,  therefoi 
the  Papers  of  t 
entitled  to  insist 
the  fees  sanctic 
sioners  under  st 
in  order  that  he 
to  the  Treasury. 
820. 


CLERK  T 

F.  His  fees. 

L   For  summoi 
Police  District 

By  the  Meti 
10  G.  4.  c.  44.  s 
by  justices  of  pe 
offence  against  t 
to  the  Receiver 
Police  District, 
apply  all  money: 
poses  of  the  Act 
&c.  of  the  police 
charges  and  ex{ 
Act  into  execui 
Fict.  c.  47.,  2  & 
4  Vict,  c.  84.,  cei 
by  magistrates  w 
I^olice  District  a 
the  Receiver,  w 
salaries,  expense 
ing  the  Metrop 
and  in  carrying 
tion,  and  to  app 
receives  to  the 
And  the  clerki 
within  the  distri 
count  of  such  fin 
rendered  to  thi 
and  the  magistr 
amount  to  be  pa 
of  the  justices 
within  the  Met 
trict,  for  which 
been  establishes 
from  the  amoui 
ceiver  the  amo 
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CO-DEFENDANT. 


COMMITTAL. 


summonses  granted  on  the  application 
of  officers  of  the  police  force. 

Held  :  that  the  clerks  were  entitled 
to  such  fees ;  but  that  they  were  not 
entitled  to  deduct  them  from  the 
amount  payable  to  the  Receiver,  or  in 
any  way  to  recover  them  from  him,  the 
payment  of  such  fees  not  falling  under 
the  description  of  carrying  the  Acts 
into  execution.  JVray  v.  Chapman, 
742. 

2.  How  recoverable,  742.    Ante,  I, 

II.  Application  of  penalties  received  by 
him,  742.     ArUe^  I.  1. 


CO-DEFENDANT. 

I.  Aquittal  of,  at  close  of  plaintiff's  case, 
625.     Acquittal^  I. 

II.  Error  brought  by,  148       Conspiracy, 
.  1. 


COMMISSIONERS. 

I.  Generally. 

1.  What  is  a  judicial  act,  854.    Certio- 
rari, L 

2.  Effect  of  interested  Commissioner 
acting  judicially,  854.    Certiorari^  I. 

II.  In  particular  instances. 

1.  Commissioners   under   canal  Acts, 
854.    Certiorari,  I.  122.    Canal,  1. 1, 

2.  Tithe  Commissioners.     Til/ie. 

COMMITTAL. 

I.  By  judge  having  competent  jurisdic- 
tion, 554.     Habeas  Corpus,  L  1. 

II.  Direction  of  warrant,  759.    Post,  IV. 

III.  Without  jurisdiction:    liability    of 
judge,  841.     County  Court,  I.  1. 

IV.  Expenses  of  conveying  prisoner  to 
gaol. 

When  to  be  paid  out  of  the  county 
rate,  the  expenses  being  incurred  by 
a  Metropolitan  police  constable. 

Under  stats.  27  G.2.  c.5.,  10  G.  4.  c,  44., 
2  &  3  Vict.  c.  47.,  and  11  &  12  Vict. 


tl 
til 

m 


c.  42.,  if  a  prisoner  be  committeJ    ^ 
trial  for  felony  to  the  county  gaol,  ^^ 
an  offence  committed  in  tbe  coi^^^T 
within  the  Metropolitan  police  dist^"^ 
the  committal  being  by  a  couotv    '^^ 
gistrate  within  such  county  anddwri^J^ 
and  the  warrant  be  delivered  to  a  ^^^ 
tropolitan  police  constable,  a  coi^^^T 
magistrate  may  order  repayment        "'! 
the  county  treasurer  to  the  Metr<^^*P^ 
litan  police  constable  of  the  expe 
incurred  by  him  in  conveying  the 
soner  to  the  gaol,  the  prisoner  bii 
having  no  funds  available  for  that 
pose.     And   the  county  treasure 
liable  to  an  action  on  the  case  *' 
refuse  to  pay  under  such  order. 

It  makes  no  difference  that  the 
rant,  on  the  face  of  it,  is  direct 
the  parish  constable:  because (1) 
nroper  persons  to  execute  it  are 
Metropolitan  police  constables; 
(2)  the  treasurer  is  not  authoris^^^  ^^ 
inquire  whether- the  proper  cou^-^mm^]^ 
has  executed  the  warrant,  but  '^^oiutt 
obey  the  order. 

So,  in  the  case  of  a  committal  /^^ 
trial  for  misdemeanour. 

So,  in  the  case  of  summary  co«r7r. 
tion,  and  sentence  of  fine,  and  \wBpri, 
sonment  in  default  of  payroeofc,  and 
committal  upon  such  demult,  by  order 
under  stat.  11  &  12  Vict.  e.  45.  m.  25. 

So,  in  the  case  of  a  remand  on  a 
charge  of  felony  or  misdemeaaour, 
whether  the  prisoner  is  ultimately  com- 
mitted for  trial  or  not. 

So,  where  the  warrant  of  commit- 
ment is  directed  only  to  the  keeper  of 
the  county  gaol. 

So,  where  the  ma^strate  who  issues 
the  warrant  is  a  Police  magistrate,  sit- 
ting in  a  Metropolitan  Police  Court, 
under  stat.  10  G.  4.  c.  44.,  2  &  3  Tid. 
c.  71. 

So,  where  the  magistrate  who  makes 
the  order  on  the  treasurer  is  such  a 
Police  magistrate. 

So,  where  there  is  no  express  direc- 
tion of  the  warrant. 

So,  where  the  committal  is  for  a  re- 
fusal to  enter  into  recognizances  to  ap- 
pear at  Sessions,  and  to  keep  the  peace 
in  the  meantime. 

So,  where  the  committal  is  for  fur- 
ther examination,  on  a  charge  of  fe- 
lony or  misdemeanour,  but  the  prisoner 
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is  afterwards  sumniarily  coDvicted  of 
misdemeanour. 

But,  where  a  prisoner  is  remanded 
for  re-examination,  and  the  keeper  of 
the  gaol  delivers  such  prisoner  to  a 
constable  to  be  conveyed  before  the 
magistrates,  the  constable  is  not  en- 
titled to  be  remunerated  from  the 
county  rate  for  the  expense  of  such 
conveyance. 

Though  he  would  be  so  entitled  if 
he  conveyed  him  before  the  magistrate 
by  order  of  the  magistrate.  Leverkk 
V.  Mercer ^  759. 


COMMODITIES. 
Belonging  to  land,  25.    Comperuation,  I. 


COMMUTATION. 


TUAe. 


COMPANY. 


7oint  stock,  incorporated  and  other  pub- 
lic Companies. 

[.  Provisional  Registration. 

1.  What  title  cannot  be  assumed. 

A  Joint  Stock  Company  provision- 
ally registered  under  stat.  7  &  8  Vict, 
c.  110.  cannot  assume  a  title  denomi- 
nating it  a  corporation. 

The  Court,  therefore,  refused  to 
compel  the  Registrar  by  mandamus  to 
register  aproposed  change  of  the  nnme 
of  such  Cfompany  from  T^e  Sea^  Fire, 
&c.  Atturance  Company^  to  The  Sea, 
Fire,  &c.  Assurance  Corporation. 

Although  a  mandamus  to  the  Re- 
gistrar had  been  granted,  and  the  ob- 
jection on  his  part  to  the  legality  of 
such  change  was  first  raised  upon  the 
return.    Regina  v.  Whitmarsh,  805. 

2.  Mandamus  to  Registrar  to  register 
a  change  of  name,  803.    AntCy  1. 

II.  Title. 

Of  Company  provisionally  registered, 
803.    Ante,  I,  \. 

III.  Commissioners. 

1.  Effect  of  interested  Commissioners 
acting  judicially,  854.    Certiorari,  I. 


2.  Effect  of  their  proceeding  without 
sufficient  notice,  854.    Certiorari,  I. 

3.  Jurisdiction  of,  when  it  does  not  ex- 
tend to  wrongful  acts»  122.  Canal, 
I.  I. 

IV.  Directors. 

1.  Their  salaries,  when  not  deducted 
in  ascertaining  rateable  value,  571. 
Poor,  VI.  1. 

2.  Personal  remuneration  to,  when  de- 
ducted in  ascertaining  rateable  value, 
587.    Poor,  VI.  2. 

3.  Fraud  imputed  to,  672.  Call,  III. 
1. 

V.  Auditors. 

Their  salaries  not  deducted  in  ascer- 
taining rateable  value,  571.  Poor, 
VI.  1. 

VI.  Capital. 

1.  Alleged  fraud  in  subscribing  the  re- 
quisite amount,  672.    Call,  III.  1. 

2.  Subscription  of,  as  a  condition  pre- 
cedent to  action  for  calls,  672.  Ccdl, 
III.  1. 

VII.  Calls :  who  liable  to  pay. 

1.  Transferor  until  registration  of  trans- 
fer, 205.    Call,  I. 

2.  Pleading,  672.    Call,  III.  1. 

VIII.  Register  of  shareholders. 

1.  Obligation  to  register  transfer,  205. 
CaU,X 

2.  Consequences  of  omission  to  register 
transfer,  205.    Call,  I. 

3.  Only  prim4  facie  evidence  of  the 

farty  being  shareholder,  672.    Call, 
II.  I. 

4.  Fraud  in  respect  of,  672.  Call,  III. 
1. 

IX.  Transfer :  consequences. 

Liabilities  of  transferor  until  registra- 
tion of  transfer,  205.    Call,  I. 

X.  Lands. 

1.  When  the  soil  does  not  pass  without 
actual  purchase,  81.    Crot£;n,I.  1. 

2.  Ejectment  for,  so  as  not  to  interfere 
with  casemetit,  81.    Crown,  I.  1. 


COMPANY. 


COMPOUNDING  OFFENCES. 
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J.  Effect  of  Lands  Clauses  on  Crown 
lands,  81.     Crown^  I.  1. 

4.  Power  of  Company  to  sell  and  con- 
vey, when  not  implied. 

The  South  Wales  Railway  Company^ 
having  power  to  take  and  purchase 
lands  and  to  construct  a  railway  ac- 
cording to  the  plans  and  books  of  re- 
ference deposited  under  their  Act,  gave 
notice  to  the  Uanelly  Railway  and 
Dock  ComjHtny  that  they  (the  South 
Wales  Railway  Company)  required  to 
purchase  a  small  piece  of  land,  on  part 
of  which  the  IJanelly  Railway  was 
actually  constructed,  such  piece  of  land 
being  set  out,  in  the  said  plans  and 
books  of  reference,  as  part  of  the  pro- 
posed line  of  the  South  Wales  Rail- 
way:  but  they  afterwards  refused  to 
issue  their  warrant  to  the  sheriff  to  as- 
sess the  amount  of  purchase  money,  on 
the  ground  that  the  Llaneily  Rtulway 
and  Dock  Company  had  no  power  under 
their  Act  to  sell  any  portion  of  land  on 
which  their  railway  was  constructed. 

Held,  on  mandamus  to  the  South 
Wales  Railway  Company  to  issue  their 
warrant,  that,  as  there  was  no  express 
clause  in  any  special  or  general  Act  of 
parliament,  which  authorised  either 
the  Llaneily  Railway  and  Dock  Com^ 
pany  to  sell  any  part  of  their  actual 
line  of  railway,  or  the  South  Wales 
Railway  Company  to  purchase  it,  the 
authority  was  not  to  be  implied  from 
the  general  power  given  to  the  South 
Wales  Railway  Company  to  make  their 
line,  and  to  purchase  lands,  according 
to  their  deposited  plans  and  books  of 
reference.  Regina  v.  South  Wales  Rail- 
way Company,  902, 

XI.  Injuries  to. 

Wrongs  without  damage,  but  tending 
to  establish  a  right,  122.  Canal^  1. 1. 

XII.  Pleading. 

1.  SufHcient  allegation  of  ownership 
by  Company,  122.    Canal,  I.  1. 

2.  What  pleas  allowable  and  what  not 
allowable  in  an  action  for  calls,  672. 
Call,  HI.  1. 

3.  Pleas  of  fraud,  to  action  for  calls, 
672.     Call,  III.  I, 

4.  Argumentative  traverses  in  an  action 
for  calls,  672.     Call,  III.  l. 


XIII.  Rateability. 

1.  What  salaries  not  deducted,  5' 
Poor,  VI.  I. 

2.  What  personal  remuneration  ■ 
collateral  expenses  deducted,  51 
Poor,  VI.  2. 


COMPENSATION. 

I.  Inquisition :  where  to  be  taken. 

Where  the  land  and  the  cause  <M 
jury  are  in  different  districts. 

A  compensation  jury,  of  the  dm 
L,,  awarded  compensation  toa  ^ 
owner  under  stat.  8  &  9  Fici.  ^ 
s,  6.,  in  respect  of  the  works  of  a 
way  Company,  b^  which  he  al  ^ 
that  his  land  was  injuriously  afiecr  -^ 

The  land  was  divided  from  tb^s 
way  works  by  a  river.    The  laa  «= 
in  the  city ;  the  works  were  not. 
mode  in  which  the  works  injur-fc 
afiected  the  land  was,  that  tbe^ 
structed  the  access  to  a  ferry  OFer  j 
river  and  appurtenant  to  tlie  lam/ 
question.    Held : 

That,  as  the  land  lay  in  the  city,  th 
inquisition  was  rightly  taken  there. 

That  the  ferry  might  pass  with  tht 
land,  under  a  conveyance  of  the  Isod 
with  **  all  profits  and  commodities  be- 
longing to  the  same ;"  and  that,  where, 
as  far  as  living  memory  went,  the  Isod 
and  ferry  bad  always  been  enjoyed  b^ 
the  same  person,  and  there  was  no  evi- 
dence to  shew  that  they  ever  bad  bees 
the  subjects  of  separate  conveyances»  s 
compensation   jury   were  justified  in 
concluding  that  the  ferry  did  passwitl' 
the  land  under  the  above  words.   A 
all  events,  that  there  was  no  such  wai 
of  jurisdiction  as  to  call  for  a  certioit 
or    prohibition.       Regina    v.    Gr 
Northern  Railway  Company,  S5. 

II.  Subject  matter. 

Profits  and  commodities :  intemr 
of  ferry,  25.  •  Ante,  I. 


COMPOUNDING  OFFENC 
Page  529.     Arbitration^  I.  1. 


COMPROMISE. 


CONSPIRACY. 
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COMPROMISE. 

ed  as  an  accord  and  satisfaction, 
>.    Accord,  II.  I. 


CONDITION. 

ecedent. 

srment  of  performance,  728.  Dc' 
Uaration,  I.  1. 

istinguished  from  lien,  496.  Agent,  I. 

^Conditional  acceptance,  895.    Bilk, 

I. 

CONDUCT, 
(mission  by,  61 1.     Poor,  XIII. 

iference  from  silence,  664.  Demand, 

I. 

CONFINEMENT. 

»nstruction  of  the  words  *'  confined 
ordered  to  be  confined,"  318.  Poor, 
ril.  1. 

iformal,  when  to  be  continued,  349. 
or,  XX.  2. 

CONFIRMATION. 

'  contracts. 

Tithe  Commissioners, 459.  Tiihe,l. 
^  orders. 

hen  improper,  on  disallowance  of 
appeal,  421.  Appeal,  VII.  1.  425. 
Poor,  XXllI.  1. 

CONSENT. 
!n  a  judicial  act,  854.    Certiorari,  I. 

CONSIDERATION. 

miract,  IV. 

Vhat  eviction  not  a  failure  of,  621. 
ndor,  IV.  2. 

CONSPIRACY. 

idictment. 


1.  The  conspiracy  shewn  to  be  un- 
lawful by  reason  of  the  overt  acts 
charged. 

*  An  indictment  for  conspiracy  alleged 
that  C.  died  possessed  of  Ea$t  India 
stock,  leaving  a  widow  ;  that  defend- 
ants, unlawfully,  &c.,  conspired  by  false 
f>retences  and  false  swearing  &c.,  un- 
awfully  &c.,  to  obtain  the  **  means 
and  power  "  of  obtaining  such  stock : 
that,  in  pursuance  of  such  conspiracy, 
defendants  caused  to  be  exhibited  in 
the  Prerogative  Court  of  Canterbury 
a  false  affidavit  made  by  one  of  them, 
in  which  the  deponent  stated  that  C's 
widow  had  died  without  taking  out 
administration  to  C.and  that  deponent 
was  one  of  her  children :  and  it  then 
alleged  that  defendants  fraudulently 
obtained  to  deponent,  as  one  of  the 
children  of  C,  a  grant  of  administration 
to  his  estate.  The  indictment  con- 
tained other  similar  overt  acts,  and 
charged  that  by  means  of  them  de- 
fendants did  obtain  the  means  and 
power  &c,,  and  did  get  possession  of 
the  said  stock. 

On  motion  in  Q.  B.  to  arrest  the 
judgment,  on  the  ground  that  a  charge 
of  conspiracy  to  obtain  the  *^  means 
and  power"  of  obtaining  the  stock 
did  not  describe  any  ofience  : 

Semble,  that  the  statement  of  the 
overt  acts  done  in  furtherance  of  the 
object  of  conspiracy  was  so  interwoven 
with  the  charge  of  conspiracy  itself  as 
to  shew  an  unlawful  conspiracy.  But 

Held,  that,  at  all  events,  the  overt 
acts  in  themselves  constituted  a  mis- 
demeanour, on  which  the  Court  could 
legally  pronounce  judgment. 

Admitted,  that  a  count  which  merely 
charged  a  conspiracy  in  the  same 
manner  without  alleging  the  overt  acts 
was  bad. 

W,,  being  indicted  in  Q.  B.  for  a 
conspiracy,  pleaded  Guilty;  whereupon 
it  was  adjudged  that  he  be  convicted  ; 
and  a  day  was  given  him,  by  cur.  adv. 
vult,  to  hear  judgment ;  and  he  was 
afterwards  outlawed  for  non-appear- 
ance. He  afterwards  came  into  Court 
in  custody,  and  brought  error  in  Q.  B., 
assigning  error  in  the  record,  process 
and  publication  of  outlawry,  and  in 
pronouncing  the  judgment  of  con- 
viction, and  praying  that  the  outlawry 
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and  conviction  might  be  reversed,  and 
that  he  might  be  restored  to  all  he 
bad  lost  by  the  outlawry.  The  Coroner, 
for  the  Crown,  joined  in  error,  pleading 
that  neither  in  the  record  and  process, 
nor  in  the  publication  of  the  outlawry, 
nor  in  pronouncing  the  judgment  of 
conviction,  was  there  error ;  and  pray« 
ing  that  the  outlawry  might  be  con- 
firmed. It  was  admitted  that  the 
nrocess  of  outlawry  was  erroneous. 
Held,  in  Q.  B. :  that  it  was  sufficient 
to  give  judgment  merely  reversing  the 
outlawry,  without  any  notice  of  the 
judgment  of  conviction.  Judgment 
affirmed  in  Exch.  Chamber. 

Per  Lord  Denman  C.  J.:  One  of 
two  defendants,  convicted  of  con- 
spiracy, may  bring  error  on  the  judg- 
ment without  the  other. 

The  following  points  were  decided 
by  the  Court  of  Exchequer  Chamber : 

1.  W,  not  having  appeared  on  the 
day  given  him  to  hear  judgment  (as 
above),  a  capias  issued,  which  was 
followed  up  by  process  of  outlawry. 
Afterwards  the  outlawry  was  reversed, 
and  judgment  passed  on  the  conviction. 
Upon  error  brought  on  this  judgment. 
Held  that  no  objection  could  be  taken 
to  want  of  continuances  from  the  time 
of  the  non-appearance  to  that  of  the 
reversal  of  outlawry,  the  disconti- 
nuances up  to  the  outlawry  merely 
affecting  the  outlawry,  which  had  been 
reversed;  and  no  continuances  being 
necessary  during  the  proceeding  to,  or 
existence  of,  the  outlawry. 

2.  The  record  of  Q.  B.  (into  which 
Court  the  indictment  had  been  removed 
by  certiorari)  commenced  "  Pleas  be- 
fore "  &c.  "  of  the  term  of  Saint 
Michael,  in  the  4th  year"  of  W,  4., 
being  the  term  of  the  appearance  of 
defendant  in  Q.  B.  Then  followed 
regular  continuances  down  to  the  non- 
appearance: then  the  outlawry:  and 
then,  after  an  interval  of  several 
terms,  an  entry  "  Hilary  term  in  the 
9th  year  of  the  reign  of  Queen  Vio 
toria^^  being  the  term  in  which  the 
defendant  was  brought  into  Court  after 
the  outlawry :  then  an  entry  "  and 
now,  that  is  to  say  on  the  26th  day  of 
January  m  this  same  term;"  recording 
the  bringing  in  of  the  defendant.  Held 
that  this  was  a  sufficient  commcnce- 
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ment  of  the  proceedings  subsemient  t»  ^^ 
the  outlawry,  without  a  fresh  Pbcita  ^^ 

3.  Held  also,  that  it  was  sufficiei^  ^ 
for  the  record  to  state  that  the  d^.  ^ 
fendant,  "  being  a  prisoner  in  cu$to(^  ^ 
by  virtue  of  a  warrant  theretofc 
issued  upon  the  said  judgment  of  c( 
viction  and  outlawry,  is  brought 
custody  aforesaid  into  Court  her» 
without  further  describing  the  pro( 
under  which  he  was  taken. 

4.  The  jury  process  was  made 
turnable  on   one  of  the  three  c 
before  full  term;  and  on  the  same 
a    continuance    by  new    venire 
awarded.     Held,  not  erroneous; 
asmuch  as  the  return   day  was 
formable  to  stat.  1   W,  4.  c.  3. 
and  the  Court,  though  not  sittin 
the  dispatch  of  business  before 
term,  might  award  the  continu 
on  the  return  days. 

5.  That,  even  if  there  had 
discontinuance  in  the  jury  proce&.^,  {/,J 
defendant   waived  the    objectio  sj  fj, 
afterwards  pleading  Guilty. 

6.  Two  defendants  being  inclicfe</ 
for  conspiracy,  one  of  them  cmnnotf 
on   writ  of  error,  object   to   a  dis" 
continuance  in  the  process  against  the 
other.     Wright  v.  The  Quten^  1 48. 

2.  To  obtain  the  means  and  power  of 
obtaining  stock,  not  sufficient  with- 
out illegal  overt  acts,  148.    Anie,  1. 

3.  Overt  acts  themselves  constituting 
a  misdemeanour,  148.    Ante,  I. 

II.  Proceedings  on  the  indictment. 
Whether  it  can  be  referred,  529.  Ar 
hitrationf  I.  1. 


CONSTABLE. 

I.  His  liability  to  pay  fees  to  justice's 
clerk,  742,     Clerk  to  Jtutice^  1. 1. 

II.  His  expenses  of  conveying  prisonerj 
to  and  from  gaol,  759.    C'owmi/te/,  iV. 

III.  Effect  of  warrant  being  directed  to 
wrong  constable,  759.    Committal^  IV* 


CONSTRUCTION. 

I.  Of  statutes. 

1.  Effect  of  considerations  of  incon- 
venience, 1.     Mortuary, 
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2.  Not  retrospective,  221.  Poor,  XIV. 

3.  Of  statutory  forms,  229.    Highway ^ 

ir.  1. 

4.  Not  enlarged,  318.   Poor,  XVII.  1 . 

5.  As  regards  the  time  within  which  a 

Sower  ma\'  be  exercised,  518.  Poor. 
:VII.  1. 

6.  Directory,  327.    Poor,  XI.  4. 

7.  According  to  the  words  employed, 
340.     Poor,  XX.  1. 

8.  Imperative  or  permissive,  459. 
Tithe,  I. 

9.  Where  some  of  the  remedies  are 
not  applicable,  793.     Poor,  XX.  3. 

10.  Not  by  implication  from  powers 
given  to  other  parties,  902.  Com- 
pany, X.  4. 

II.  Of  contracts  generally. 

Ut  res  magis  valeat:  ambiguous  con- 
sideration, 431.     Contract,  \\.\, 

III.  Of  deeds. 

1.  Of  recitals,  781.    Deed,L 

2.  Of  grant,  so  as  to  pass  an  interest 
within  the  powers  of  the  grantor, 
911.     Crown,  II.  1. 

IV.  Of  wills. 

1.  Altering  and  transposing  words, 
256.     Devise,  II. 

2.  According  to  minute  grammatical 
criticism,  256.    Devise,  II. 

V.  Of  pleadings.     Pleading, 

VI.  Of  miscellaneous  documents. 

1.  Of  notice  of  distress  for  rent,  625, 
Acquittal,  I. 

2.  Of  particulars  of  demand,  664.  Dr- 
mand^  I.  1. 

3.  Of  order  of  Sessions,  789.  Poor,  V. 

4.  Of  acceptance,  893.    Bills,  I.'  1. 

5.  Of  sentence  of  imprisonment  on 
several  counts,  31.     Affidavit^  I. 

VII.  Of  particular  words  and  phrases. 

1.  "  Injuriously  affected,'*  25,  Comr 
pensation,  I. 

2.  "  Business,"  196.  County  Courts 
II.  1. 

3.  **  Confined  or  ordered  to  be  con- 
fined," 318.    Poor,  XVII.  1. 


4.  "  Corporation,"  803.  Company,  L  1. 
.5.  *•  Erection,"  704.     Mine,  I. 

6.  '^  In  execution  upon  any  judgment," 
405.     Costs,  I. 

7.  '*  In  consideration  of  your  having 
resigned,"  431.     Contract,  I V.  1 . 

8.  "  Paid  within  twelve  months "  not 
equivalent  to  incurred  within  twelve 
months,  344.     Poor,  XVII.  2. 

9.  "  At  least  sixteen  days  before,"  854. 
Certiorari^  I. 

10.  "  Labourer"  or  "  Mariner,"  405. 
Agent,  II. 

11.  ''Maximum  width,"  687,  698. 
Bridge, 

12.  "  Business  of  any  mine,"  704. 
Mine^  I. 

13.  **  Mortuary,"  1.     Mortuary, 

14.  **  Offerings,  oblations  and  obven- 
tions,"  1.     Mortuary, 

15.  **  Any  such  order,"  340.  Poor, 
XX.  1. 

16.  «  Other,"  1,  17.     Mortuary, 

1 7.  "  Profits  and  commodities  belong- 
ing to,"  25.     Compensation,  I. 

18.  '*  As  a  parishioner  and  ratepayer 
of  the  said  parish,"  789.    Poor,  V. 

19.  "  Renewed,"  893.    Bills,  \,\,  ' 

20.  "  Shall  be  empowered,"  459. 
TUhe,  I. 

21.  "At  any  time,"  31 8.  Poor,XVII.  I. 

CONTEMPT. 

By  unintentional  irregularity,  38S.    At' 
tomey,  I. 

CONTINUANCE. 

I.  In  criminal  procedure. 

1.  May  be  awarded  before  full  term, 
148.'   Conspiracy,  I.  1. 

2.  At  what  stages  unnecessary,  148. 
Conspiracy,  I.  1. 

II.  Of  state  of  things. 

1.  Implication  from,  832.  Landlord 
and  Tenant,  \,  1. 

2.  Whether  there  is  any  presumption 
that  an  estate  tail  continues,  911 
Crowny  II.  1. 
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lly. 

isiimption  of  title,  805.    Com' 
1.  1. 

T  the  executor  or  successor 
lake  on  his  death,  240.  Exe* 
r,  I. 

cipal.    Municipal  Corporaium. 

COSTS. 
>f :  generally. 
3nt  to  a  judgment. 

rson  who  has  been  twelve 
a  prisoner  in  execution  for 
ment  of  costs,  awarded  on  dis- 
)f  a  rule  for  prohibition,  may 
le  benefit  of  stat.  48  G,  3.  e, 
►r,  since  stat.  1  &  2  Vici,  c.  1 10. 
i),  such  award  of  costs  is,  for 
X»8e  of  stat.  48  G.  3.  c.  123., 
nt  to  a  judgment,  without  any 
irder  of  the  Court.  Re  Lilley 
y,  403. 

1  rule  as  to  giving  costs  to 
il  party. 

osed  application  for  manda- 


ule  acted  upon  by  the  Court 
It.  I  W,A,c,  21.  *.  6.  is,  that, 
I  application  for  a  mandamus 
inu  opposed,  the  unsuccessful 
f  his  costs,  except  under  very 
circumstances. 

L  was  held  not  to  be  an  ex- 
;ase,  where  the  Sessions,  in 
ty  with  their  own  practice  es- 
for  many  years,  had  refused 
an  appeal  because  notice  was 
I  of  the  entry  and  respite,  and 
't  had  granted  a  mandamus  to 
ntinuances  and  hear,  and  on 
ring  the  respondents  had  suc^ 
irithout  dispute  on  the  merits. 
.  Surrey  Juitices^  684, 

icular  instances. 

Uion  for  mandamus,  684.  AfUi^ 

)eal.     Appeal,  IX. 

ion  for. 
prohibition;  prisoner,  when 

IV.    N.8. 


entitled  to  his  discharge,  403.   Ante, 

Mm 

V.  Liability  to  costs  of  issues. 

£ffect  as  to  taking  acquittal  of  co-de- 
fendant, 625.     Acquittal,  I. 

COUNTY. 
Justices  of,  43.    Friendly  Society,  I. 

COUNTY  COURT. 

I.  Judge. 

1.  When  liable  in  trespass. 

A  judge  of  a  court  of  Record  is  an- 
swerable in  an  action  for  an  act  done 
by  his  command  when  he  has  no  juris- 
diction, and  is  not  misinformed  as  to 
the  facts  on  which  jurisdiction  depends. 

The  plaintiff^  who  dwelt  and  carried 
on  business  at  Cambridge,  out  of  the  ju- 
risdiction of  the  Spiltby  county  court, 
was  sued  in  that  court  by  leave  of  the 
judge,  under  stat.  9  &  10  Vict,  c.  95. 
s.  60,,  the  cause  of  action  having  arisen 
within  the  jurisdiction  of  the  court; 
and  judgment  was  duly  obtained  against 
him.     Afterwards,  while  the  plaintiff 
still  dwelt  and  carried  on  busmess  at 
Cambridge,  a  judgment  summons  was 
issued  by  order  of  the  judge  of  the 
SpUtby  court  under  sect.  98,  calling 
upon  the  plaintiff  to  be  examined  as  to 
his  estate  and  effects,  and,  the  plaintiff 
not  appearing,  the  judge,  knowmg  the 
facts,  but  believing,  nevertheless,  that 
he  had  authority,  made  an  order  that 
the  plaintiff  should  be  committed  for 
his  contempt. 

Held,  that  the  commitment  was 
without  jurisdiction,  and  that,  as  the 
judge  had  ordered  it  under  a  mistake 
of  the  law  and  not  of  the  facts,  he  was 
liable  in  trespass.  Houlden  v.  Smith, 
841. 

2.  In  what  cases  he  has  jurisdiction : 
judgment  summons,  841.    Ante,  I. 

II.  Place  of  business  of  defendant. 

1.  Not  a  place  shifting  with  the  avo- 
cations of  a  superior  officer. 

The  Deputy  Sealer  in  the  Court  of 
Chancery  performed  his  duty,  of  affix- 
ing the  Great  Seal  to  certain  instru* 

5r 
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mentSy  in  a  room  called  the  Sealer's 
room,  adjoining  the  Court  at  Weitmin^ 
iter  or  LincoMs  Inn  where  the  Lord 
Chancellor  sat  for  the  time  being;  or 
in  a  room  called  the  Sealer's  room  at 
the  House  of  Lords  when  the  Lord 
Chancellor  attended  the  House  judi- 
cially; and  at  other  times  in  the 
Great  Seal  Patent  Office,  QualUt/ 
Courtf  Chancery  Lane, 

Held,  that  the  Sealer's  room  or 
office,  not  being  a  fixed  place,  but 
shifting  with  the  avocations  of  the 
Lord  Chancellor,  could  not  be  deemed 
a  place  of  business  for  the  purpose  of 
giving  jurisdiction  to  a  county  court 
within  sect.  128  of  stat.  9  &  10  Vkt, 
e.  95. 

And  qiutre  whether  the  duty  per- 
formed by  the  Deputy  Sealer  was  a 
business  at  all,  within  that  section. 
Bolfe  V.  Learmonth,  196. 

2.  What  b  a  business,  196.    Ante,  I. 

in.  Title  in  question. 

Decision  of  county  court  judge  ques- 
tioned in  prohibition. 

Declaration  in  prohibition,  stating  a 
plaint  in  the  county  court  prosecuted 
by  one  JSaUy  for  use  and  occupation 
of  land  by  Thompson  (plaintiff*  in  pro- 
hibition), who  appeared  and  protested 
that  the  title  to  the  said  land  was  in 
question :  averment  that  in  fact  the 
title  was  in  question  in  the  action. 
Plea,  that,  when  Thompson  appeared 
and  protested  Batty  also  appeared  and 
protested  that  the  title  was  not  in 
question,  and  required  the  defendant 
in  prohibition,  being  judge,  to  hear 
and  determine  the  action ;  that  there- 
upon defendant,  then  being  judge,  did 
hear  and  consider  the  evidence  &c.  of 
the  plaintiff*  in  prohibition  in  support 
of  his  said  protest,  and  also  the  evi- 
dence &c.  of  JSalty  on  the  other  side, 
and,  having  heard  and  considered,  did 
adjudge  that  the  title  was  not  in  ques- 
tion. 

Held,  that,  if  such  a  plea  admits  the 
title  to  be  in  question,  it  is  bad,  for 
want  of  jurisdiction  in  the  judge,  by 
Stat.  9  &  10  Vict,  c,  95.  s.  58.;  but,  if 
it  be  taken  as  pleading  the  decision  of 
a  competent  court,  it  is  equally  bad ; 
for,  although  the  inferior  court  must 
determine  the  point  in  the  first  in- 
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stance,  yet,  there  being  no  writ  ^ 
error  from  the  county  court,  \\m 
question  must  be  open  to  the  saperi^ 
Courts  on  motion  for  a  prohibition 
and,  on  declaration  in  prohibitiony  tC^ 
question  is  one  of  fact,  to  be  dedd  ^ 
by  evidence,  nompson  v. 
710. 

IV.  Judgment  summons. 

From  what  county  court  to  be  ii 
841.    Ant^,  L  1. 

COUNTY  RATE. 

What  expenses  of  conveying  prii 
to  and  from  gaol  to  be  cnam<«i«^ 
county  rate,  759.     CommiUalf  lY 

COUNTY  TREASURER. 

I.  His  obligation  to  obey  order  ^c^r  m 
ment  of  expenses  of  conveying  p/«^ 
ers,  759.     Committai,  IV. 

IL  Action  against,  759.    ComwdUalflV, 

COURT. 
Deception  of,  446.    Appeanmce^  \, 

COURT,  CHRISTIAN. 
Eccietiastical  Court. 

CREDITOR. 

Creditor's  bill  for  administration,  504. 
Executors,  V. 

CRIMINAL  PROCEDURE. 
L  Continuances,  148.     Conspiracy ^1^- 

II.  Discontinuances,   148.      Conspiracy, 
Ll. 

III.  Record,  148.     Conspiracy,].  \, 

IV.  Placita,  148.     Conspiracy,  1. 1. 

V.  Jury  process,  148.     ConipirMey, Li* 
VL  Outlawry,  148.     Conspiracy,!, U 

VII.  Reversal  of  outlawry,  148.  Cm- 
spiracy,  1. 1 . 

VIII.  Judgment  of  the  reversal  of  out- 
lawry, 148.     Conspiracy,  I,  1. 

IX.  Error,  148.     Conspiracy,  L  1. 
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CROWN. 
5rty. 

»w  far  affected  by  lands'  clauses 
anal  Acts. 

was  empowered  by  Acts  of  par- 
it  to  make  a  canal:  and  he  was 
rised  thereby  to  supply  the  canal 
>rooks  withm  five  nundred  yards 
>f,  to  dig  and  trench  the  adjacent 
ind  remove  earth,  trees  and  other 
ctions  thereon,  for  making,  using 
laintaining  the  canal  and  towinff 
and  makine,  &c,,  trenches  and 
courses,  with  simitar  powers  as 
ds  and  other  conveniences  con- 
I  with  the  canal ;  to  inclose  and 
)riate  such  parts  of  the  lands  as 
I  be  proper  for  wharfs  or  quays ; 
up  &c.  posts,  ditches  and  tences, 
ces  necessary  for  separating  the 
;  paths  from  the  adjacent  lands ; 
earth  and  other  materials  re- 
for  the  works;  and  do  and 
n  all  things  necessary  for  the 
I,  maintaining  and  convenient 
the  canal.  It  was  provided  that 
p  should  authorise  B,  to  use  the 
or  any  other  purpose  than  that 
navigation.  Provisions  were 
or  the  purchase  and  sale  of  such 
is  should  be  wanted,  for  assess- 
5  price  and  the  damages  to  be 
/  B,  for  the  use  of  or  injury  to 
ids  :  and,  if  he  should  be  in  pos- 
of  any  lands  for  a  certain  space 
e  without  u^iing  them  for  the 
he  was  to  reconvey  his  right 
tercst  therein :  and  it  was  pro- 
hat  the  works  and  things  made 
ling  a  certain  part  of  the  canal 
become  the  property  of  B, 
1,  that  no  right  to  the  soil  of 
ds,  adjoining  to  the  canal,  and 
I  to  the  nur])oscs  thereof  under 
^ers  of  the  Act  (not  being  those 
;hended  under  the  last  men- 
proviso),  passed  to  B,  where 
ad  been  no  actual  purchase, 
ain  of  the  said  adjoining  lands 
he  property  of  the  Crown,  in 
r  the  Duchy  of  Lancaster  ;  and 
inds  cannot  be  parted  with  by 
own  except  under  certain  sta- 
regulations  imposed  by  1  stat. 
c.  7.  «.  5.    The  canal  Acts  in 


Question  are  later.  The  clauses  au- 
tnorising  the  user  of  the  lands,  and 
providing  for  compensation  for  such 
user,  mentioned  the  Crown,  either  ex- 
pressly or  by  direct  reference:  the 
clauses  confined  to  authorising  the 
purchase  and  providing  for  the  assess- 
ment of  thepnce  mentioned  only  bodies 
politic,  corporate,  &c.,  parties  having 
especial  interest  as  guardians,  trustees, 
executors,  &c.,  and  **  all  and  every 
other  person  and  persons  whom- 
soever.** Contracts  of  purchase  were 
to  be  enrolled  with  the  clerk  of  the 
peace.  On  payment  or  tender  of  the 
purchase  money,  the  lands  purchased 
were  to  vest  in  B,  Held,  that  the 
Crown  had  no  power  to  convey  lands 
under  these  clauses;  and  that,  sup- 
posing such  power  to  exist,  no  pur- 
chase could  be  -inferred  from  the  ex- 
ercise by  B,  of  the  powers  of  entry 
and  user  given  by  the  Act ;  especially 
as  no  evidence  of  an  enrolment  was 
produced. 

Conceded,  that,  upon  the  above 
construction  of  the  statute,  there 
could  be  no  adverse  possession  by  B, 
using  the  Crown  land  under  the 
powers  given  by  the  Acts : 

And,  therefore,  that,  B.  having 
within  the  time  of  limitation  begun  to 
occupy  part  of  the  Crown  lands  for 
purposes  not  connected  with  the  canal, 
ejectment  lay,  on  the  demise  of  a  les- 
see of  the  Crown,  for  lands  so  occu- 
pied, whether  they  had  or  had  not 
been  also  used  for  the  purposes  of  the 
canal  under  the  statutory  powers.  But 
that  possession  was  not  to  be  given  to 
the  lessor  of  the  plaintiff*  in  such  a 
manner  as  to  interfere  with  J?.*s  ease- 
ment. Doe  dem.  The  Queen  v.  Arch^ 
bishop  of  York^  8 1  • 

2.  Adverse    possession    against,    81. 
Ante,  1. 

3.  Power  to  convey  lands,  81.  Ante,  1. 

II.  Grant  under  stats.  22  C.  2.  c,  6,  and 
22  &  25  C.  2.  c.  24.  of  rents  vested  in 
the  Crown. 

1.  What  grant  unauthorised  :  effect  as 
a  grant  of  a  rent  seek. 

Henry  VIII.,  being  seised  of  lands 
in  fee  in  right  of  his  Crown,  granted 
them,  by  letters  patent,  in  tail  male  to 
3  R  2 
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CROWN. 


DEBT. 


W,,  reserring  rent  to  himself,  his  heirs 
and  successors.  After  the  passing  of 
stats.  22  C.  2.  c.  6.  and  22  k  23  C.  2. 
c.  24.,  Charles  IL,  by  letters  patent  re- 
ferring to  and  professing  to  pursue  the 
former  statute,  granted  the  rent  to 
trustees  named  in  sect.  2  of  stat.  23  & 
23  C.  2.  c.  24.,  their  heirs  and  assigns ; 
and  the  trustees  granted  the  rent  to  a 
Dean  and  chapter,  and  their  successors 
for  ever.  Held  in  Q.  B.,  and  by  the 
Court  of  Exchequer  Chamber  on  error, 
that  the  grant  to  the  trustees  was  not 
authorised  by  either  statute,  the  rent 
being  reserved  upon  an  estate  whereof 
the  reversion  was  in  the  Crown,  and 
therefore  being  within  the  exception 
in  sect.  5  of  stat.  22  C  2.  c.  6. 

Held  in  Q.  B.,  and  Semble  by  Exch. 
Ch.  on  error,  that  on  demurrer  to  an 
avowry  for  a  distress  on  the  land  by 
the  Dean  and  chapter,  stating  the  con- 
veyances as  above,  but  not  setting  out 
the  recitals  or  the  terms  of  the  grants, 
it  was  to  be  taken  that  the  truth  ap- 
peared on  the  face  of  the  grant  of  the 
rent  to  the  trustees,  and  therefore 
that  the  Crown  did  not  appear  to  be 
deceived  (as  not  having  the  power  to 
grant  the  rent  in  fee  simple),  nor  was 
the  grant  void  on  that  account;  but 
that  it  operated,  not  as  a  grant  in  fee 
simple,  but  of  a  rent  determinable  on 
the  failure  of  the  estate  tail :  and,  fur- 
ther, that  there  was  thus  no  ground 
for  the  objection,  that  a  subject  might 
have  a  right  to  distrain  on  the  Crown 
when  the  reversion  fell  in  :  although 
the  avowry  alleged  that  the  trustees 
became  seised  in  fee  of  the  rent.  Also 
that  the  grant  in  effect,  by  severing 
the  rent  from  the  reversion,  converted 
it  from  a  rent  service  to  a  rent  seek ; 
which,  if  paid  for  three  years  of  the 
space  mentioned  in  stat.  4  G.  2.  c.  28. 
«.  5.,  might  be  distrained  for. 

Held  by  Q.  B.,  and  Semble  by  Exch. 
Ch.  on  error,  that  the  grant  of  such 
rent  seek  by  the  trustees  to  a  Dean 
and  chapter  was  not  void  by  the  Sta- 
tutes of  mortmain,  the  rent  not  being 
perpetual. 

Held  by  Q.  ^.,  that  it  was  sufficient 
to  aver  in  the  avowry,  that  the  rent 
reserved  became  due  and  in  arrear, 
without  an  express  averment  of  the 
continuance  of  the  estate  tail.  Semble 
contrh,  by  Exch.  Ch.  on  error. 


Held,  by  Exch.  Ch.  on  error,  tb 
the  avowry  was  bad  on  general  dl 
murrer  for  not  expressly  averring  n 
tornment  by  the  terre-tenant  to  t, 
grant  by  the  trustees,  or  that  im 
grant  was  made  after  stat.  4  Aniu^ 
]  6. ;  and  the  defect  was  not  supply 
by  an  averment  that  the  rent  had  b«^ 
paid,  not  sa}'ing  to  whom,  and  not  ^ 
ing  that  the  payment  was  in  the 
of  the  grantor ;  nor  by  an  avem^ 
following  the  statement  of  the 
by  the  trustees,  **  whereupon 
whereby"  the  grantees  became 
were  seised  of  the  rent,  and  an 
ment  that  the  rent  was  due  and 
rear  to  them.  Figers  v.  Dean  ^^ 
PauPi,  911. 

S.  Avowry  under,  what  it  must  9be\ 
911.    Ante,!. 

HI.  Trustees  for. 

1.  By  statute,  91 1.    Ante,  JI.  1. 

2.  Grant  by,  911.    Ante,  II.  1. 

CUSTODY. 

I.  Allegation   of,  on    the  record,  148. 
Compiracy,  I.  1. 

II.  Of  parish  registers,  700.    Regtikr.X. 

CUSTOM. 

I.  Traverse  of,  in  prohibition,  869.  /Vo- 
hibilion,  III.  2. 

II.  Incidental   allegations,   869.    Pro^ 
bilion,  HI.  2. 

DAMAGE. 

Appreciable. 
When  not  necessary :    wrongful  «ct 
tending  to  establish   a  right,  ISS* 
Caned,  I.  1. 

DEATH. 

Of  ordinary :  vesting  of  administnuoo 
bonds,  240.    Executors,  I. 

DEBT. 

I.  Action  of. 
Against  county  treasurer   disobeyioj 


DECEPTION. 


DEFAMATION. 
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order  to  pay  expenses,  759.    Com' 
wuttal,  IV. 

n.  Assignnient  of. 

Recitals,  781.    Deed,  I. 

jll.  Payment  of. 

1.  Payment  by  smaller  sum  with  dis- 
count.    664.    Demand,  I.  1. 

S.  By  bill  of  exchange,  496.    Agent,  I. 

DECEPTION. 

L  Of  the  Crown. 

In  its  grant,  91 1.    Crown,  II.  I. 
n.  Of  Court. 

Wilful,  446.    Appearance,  I. 

DECLARATION. 

L  In  pleading :  generally. 

1.  Necessity  for  averring  plaintifi*'s 
readiness  and  performance  of  con- 
ditions precedent. 

Assumpsit  on  an  agreement  ^  to 
give  yearly  free  to  the  plaintiff*  during 
three  years  twenty  tons  of  coals,  to 
be  put  free  on  board  ship  at  Cardiff 
for  the  use  of  the  plaintiff."  Breach, 
that  defendants  did  not  give  plaintiff 
yearly  or  at  any  time  during  tne  said 
three  years  twenty  tons  of  coals  &c. ; 
in  the  terms  of  the  contract.  Held 
bad  for  want  of  an  averment  by  the 
plaintiff  that  he  was  ready  and  willing 
to  receive  the  coals,  anci  that  he  had 
named  a  ship  on  which  the  defendant 
was  to  deliver  them.  Armilage  v.  /n- 
toie.,  728. 

8.  Denial  of  premature  allegations, 
482.    Account, 

5.  Plaintiff's  ownership,  when  suffi- 
ciently shewn,  122.    Canal,  I.  1. 

II.  In  particular  instances. 

1.  For  abstracting  water  from  canal 
for  unauthorised  purposes,  122.  Ca- 
nal,  I.  1. 

S.  In  action  for  calls,  672.   Call,  III.  1. 

3.  On  bill  accepted  with  a  condition 
for  renewal,  891.    JSilU,  L  1. 

DEDUCTIONS. 

In  ascertaining  rateable  value,  571,  587. 
Poor,  VI. 


DEED. 

I.  Recitals. 

Effect  as  an  estoppel :  whose  language 

they  are. 

By  indenture  between  plaintiff  and 
defendant,  reciting,  inter  alia,  that  de- 
fendant had  advanced  money  to  O.  on 
the  security  of  certain  deeds,  and  that 
defendant  was  interested  in  those  deeds 
to  that  extent,  and  that  it  had  been 
agreed  that  plaintiff  should  make  fur- 
ther advances  to  O.,  and  that  defendant 
should  assign  the  deeds  and  his  interest 
therein  to  plaintiff  as  a  security,  de- 
fendant assigned  them  to  plaintifl^  and 
covenanted  that  the  money  so  ad- 
vanced to  O.  by  defendant  was  due  and 
unsatisfied  to  him. 

In  an  action  on  this  deed,  assigning 
as  breach  that  the  money  was  not  due 
at  the  time  of  making  the  covenant : 

Held,  that  the  recital,  that  the  money 
had  been  advanced,  was  to  be  taken 
as  the  language  of  the  defendant  only, 
and  did  not  estop  the  plaintiff  from 
saying  that  it  had  not  been  advanced. 

W  here  a  recital  is  intended  to  be  an 
agreement  of  both  parties  to  admit  a 
fact,  it  estops  both  parties;  but  it  is 
a  question  of  construction  whether  the 
recital  is  so  intended.  SlroughUl  v. 
Buck,  781. 

II.  Estoppel  by. 

By  the  recitals,  781.    Ante^  I. 

III.  Construction.     Construction,  III. 


DEFAMATION. 

I.  Statute  of  limitations. 

Barred  by  publication  within  the  period 
to  plaintiff's  agent. 

The  first  count,  in  an  action  for  a 
libel,  was  in  respect  of  a  newspaper 
published  more  than  seventeen  years 
before  action  brought.  The  Statute 
of  limitations  being  pleaded :  Held, 
that  the  plea  was  negatived  by  proof 
that  a  single  copy  had  been  purchased 
from  defendant  for  plaintiff,  by  plain- 
tiff^s  agent,  within  the  six  years. 

Other  counts  were  in  respect  of 
other  libels,  alleged  to  impute  to  plain- 
tiff the  libellous  matter  charged  m  the 
5  a  5 
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DEVISE. 


first  count,  which  was  set  out  by  way 
of  inducement  in  each  count.  The 
libels  themselves,  in  these  other  counts, 
did  not  refer  to  that  in  the  first  count. 
The  Statute  of  limitations  was  pleaded 
to  so  much  of  these  counts  at  related 
to  the  matter  in  the  first  count.  Held, 
that  the  plea  was  negatived  as  to  these 
counts  also;  and,  further,  that  it  was 
not  necessary  to  tell  the  jury,  in  esti- 
mating the  diama^  as  to  such  matter, 
to  take  into  consideration  the  fact  that 
the  only  publication  proved  had  been 
the  sale  to  the  agent.  Brunswick, 
Duke  off  V.  Harmer,  185. 

n.  Publication. 

By  sale  to  agent  sent  by  plaintiff  to 
buy,  185.    Ante,  I. 


DEFENDANT. 

!•  How  to  be  proceeded  against  when  he 
it  abroad,  446.     Appearance,  I. 

II.  Co-defendant.    Co-defendant. 


DELAY. 


See  Time, 


DEMAND. 


I.  Letter  containing 

1.  Admissibility  of,  in  evidence. 

Assumpsit  for  money  had  and  re- 
ceived. Plea:  Non  assumpsit.  Par- 
ticular of  demand,  for  "  cash  received 
by  the  defendant  from  D.,  being  lOf. 
in  the  pound  on  a  debt  of  52/.  5$,  at 
one  time  due  from  plaintiff  to  defend- 
ant, which  had  been  previouslu  paid 
by  plainHff'to  defendant.**  On  the  trial, 
a  letter  from  D,  to  defendant  was  re- 
ceived in  evidence.  It  stated  that, 
through  an  oversight,  10«.  in  the  pound 
had  been  paid  to  the  defendant,  though 
the  debt  of  52/.  5s.  had  been  previously 
satisfied  by  the  payment  of  39/.  lOs. 
and  the  deduction  of  discount,  and  it 
requested  that  defendant  would  return 
the  amount.  No  answer  was  sent. 
Evidence  was  given  as  to  the  payment 
of  39/.  10«.  The  judge,  in  summing 
up,  said  that  the  statements  in  the 
letter  were  no  evidence  of  the  truth 


of  the  mattert  tberdn  ftated,  but 
the  jury  might  draw  an  inlcreDoe 
the  defendant's  silence  oo 
such  a  demand.    And  he  left  it  to 
jury  to  say,  on  the  whole 
whether  the  debt  of  52/.  5f. 
was  not  discharged  before  the 
referred  to  by  D.    Verdict  for  pi 
tiff. 

Held,  on  motion  for  a  new  trial,  e^i^ 
the  letter  was  properly  recdved,  I^cm* 
in  substance  a  demand,  and  contaioffif 
such  statements  only  at  miefat  ^uHf 
accompany  a  demand :  and  that  that 
was  no  misdirection,  as  the  paymeDt 
of  a  smaller  sum,  with  discount,  wai  a 
sufficient  discharge  of  the  larger  debt 
to  bear  out  the  allegation  in  the  par- 
ticular.    Gaskill  V.  Scene,  664. 

2.  Proper  contents  of  such  a  letter, 
664.    Ante,  1. 

3.  Inference  from  silence  in  respect  of, 
664.    Ante,  1. 

II.  Particulars  of  demand.    Partieulm, 


DEPUTY. 
Place  of  business,  196.    County  CouHf 

n.  1. 


DETAINER. 
In  lunatic  asylum,  349.    Poor,  XX.  2. 

DEVISE. 

I.  Whether  for  life  or  in  fee. 

1.  Absence  of  words  of  inheritance. 

J.  Payne,  having  two  sons,  Edward 
and  John^  and  four  daughters,  Atm, 
Elizabeth,  Mary  and  s£rak,  by  hii 
will  (dated  before  Ut  January  1858) 
recited  that  he  had  surrendered,  or 
intended  to  surrender,  all  that  part  of 
his  estates  which  were  copyholtf  to  the 
use  of  his  will.  He  ^ave  to  Edward 
and  his  heirs  and  assigns  for  ever  all 
his  estates  lying  in  N.,  on  condition  of 
his  paying  an  annuity  to  the  four 
daughters,  '*  or  to  the  heirs  of  their 
body,  share  and  share  alike."  He  gave 
to  John  land  at  Stot/old  and  fV.,  with- 
out words  of  inheritance,  but  adding 


the 


or 
eot 
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''I  give  the  above  to  biro,  his  beirs 
and  assigns,  for  ever,  upon  condition  " 
of  paying  an  annuity  to  tbe  daughters 
**  or  the  lieirs  of  their  body,  share  and 
share  alike."    He  gave  to  Arm  and 
Sarak  each  a  cottage,  without  words 
of  inheritance.    "  I  give  unto  my  son 
John  The  Meeting  Houie;'  *'  if  it  is 
not  made  freehold,  to  save  the  expense 
of  so  many  fines.    But  my  will  is  for 
John  to  let  Edward^  Arm,  EUzabeih, 
Maty  and  Sarah  have  equal  shares 
with  him,  the  same  as  if  it  was  free- 
hold and  gave  amongst  them.    1  give 
all  the  land  I  bought  of  Mr.  Burton** 
'^  to   Ann,  Eikabethy  Edward^  John^ 
Mary  and  Sarah  Payne,  as  likewise 
7%ff    Meeting   Home   and    appurte- 
nances, if  it  made  free,  share  and  share 
equally  amongst  them.    If  JbAn  refuse 
to  let  them  have  share  of  the  Meeting, 
he  to  forfeit  all  his  Stotfold  estate,  to 
be  divided  amongst  them.    I  give  unto 
Edward  Payne  and  J<^n  Payne  all 
the  estate  as  1  bought  of  Mr.  Reynolds, 
lying  in  the  parishes  of  C.  and  W^** 
**  equally  between,    on    condition  of 
their  paying  10/.  a  year  to  my  daugh- 
ters, their  neirs  or  assicns :  that  is  to 
say,  2/.  a  year  to  Ann^*  Ac,  "  their 
heirs  and  assigns  for  ever."    The  will 
gave  special  directions  as  to  the  occu- 
pation and  management  of  the  Stotfold 
property,  as  to  certain  pecuniary  le- 
I    gacies  and  the  disposal  of  the  surplus, 
as  to  mourning,  funeral  &C,  ana  ap- 
pointed a  trustee  and  executors.    The 
will  appeared  to  be  drawn  by  an  unin- 
structed  person. 

Held,  that  Ann,  Elizabeth,  Edward, 
John,  Mary  and  Sarah  took  only  an 
estate  for  me  in  the  land  bought  of 
Burton :  for  that  there  were  no  words 
of  inheritance  as  to  this ;  and  the  rest 
of  the  will  supplied  no  inference  of  an 
intention  to  give  more  than  a  life 
estate :  especially,  that  the  clause  for 
forfeiture  of  the  Slot/old  estate  was  by 
way  of  penalty  and  not  of  substitution 
for  The  Meeting  House;  and  no  in- 
tention therefore  could  be  inferred 
that  ne  Meeting  House  was  given  in 
fee  like  the  Stotfold  estate:  nor, there- 
fore, could  any  such  inference  be  made 
as  to  the  landT  bought  of  Burton,  Doe 
dem.  Payne  v.  Plyer,  512. 

2.  Inference  from  other  provisions  in 
the  willy  512.    Anti,  1. 


IT.  Provisions  for  failure  of  issue. 

Failure  of  issue  entitled. 

Testator  J.  devised  lands  to  his  wife 
for  her  life ;  remainder  to  his  daughter 
and  only  child  E,  for  her  life;  re- 
mainder to  her  eldest  son  R.  for  his 
life ;  remainder  to  the  first  son  of  the 
body  of  R.  and  the  heirs  of  the  body 
of  such  first  son  ;  and,  in  default  of 
such  issue,  to  the  second,  third  and 
every  other  son  of  the  bodjf  of  R; 
severally  and  successively,  with  like 
remainders  over:  remamder,  failing 
such  issue  of  J?.,  to  the  second  son  of 
E,  for  his  life,  in  case  he  should  not 
become,  or  should  not  continue,  seised 
of  the  real  estates  of  M.  D.  deceased, 
under  M.  D.'s  will,  with  like  re- 
mainders over,  subject  to  the  same 
condition:  remainder,  filing  such  issue 
of  the  second  son,  to  the  third  and 
every  other  son  of  -B.,  severally  and 
successively,  with  like  remainders  over, 
subject  to  the  same  condition. 

It  was  then  declared  by  J*s  will  that, 
if  the  said  second  son  of  E.  or  any  son 
of  the  said  E.,  should  at  any  time  be- 
come seised  of  the  real  estates  of  ^.  2>. 
by  virtue  or  in  consequence  of  his  will, 
such  son  should  not,  nor  should  any 
heir  of  his  body,  take,  have  or  enjoy 
any  estate  or  interest  in  the  now  de- 
vised estates,  so  long  as  he  should  be 
so  seised,  but  the  same  should  go  over 
to  the  next  in  succession  of  E.'s  sons, 
and  the  heirs  of  his  body,  as  if  the  son 
so  seised  of  the  estates  of  M,  D.  were 
dead  without  issue  :  but  that,  if  such 
last  mentioned  son  should  afterwards 
become  disabled  by  any  condition  in 
the  will  of  M.  D.  from  continuing  to 
hold  his  estates,  then,  as  soon  as  he 
should  have  quitted  possession  thereof, 
he  should  and  might  have,  hold  and 
enjoy  the  now  devised  estates  accord- 
ing to  the  above  limitations.  Then 
came  the  following  clause. 

Provided  that,  if  my  said  daughter 
(JB.)  **  shall  have  no  issue  male  of  her 
body  living  at  her  death,  or  no  such 
issue  male  as  shall  be  entitled  by  the 
true  meaning  of  this  my  will  to  my 
real  estates,  hereby  limited  and  settled 
as  aforesaid,  then  and  in  either  of  those 
cases  I  devise  all  my  said  real  estates, 
subject  respectively  as  aforesaid,  to  all 
3  a  4 
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DISCONTINUANCE. 

DISCONTINUANCE. 
linal  procedure. 


len  they  merely  aSect  outlawry, 
Cotujnracy,  I.  1. 


DISCRETION. 

tice  to  rerute  to  hear  inrormation 
idictableiiiiiideineanour,396.  Jut- 
ojlhe  Peace,  VI. 


DISCOUNT. 
64.     Demand,  I.  1. 


DISHONOUR, 
of,  800.    BUh,  III. 


DISORDERLY  HOUSE. 

bI  of  iDiUctmeilt,  568.    Certiorari, 


DISTRESS. 

Vhat  general  deicripti 
notice,  625.     Acquittal,  L 
'or  rent  service  converted  ii 
ck,  911.    CTOwm,\l,  1. 
subject  OD  the  Crovrn,  911.  Crown, 


DISTRINGAS, 
mnel  appearance,  416.     Appear 

DISTRIBUTIONS. 
B  o^  840.    Exeatlori,  I. 


DIVISIBILITY. 

or  orders  of  justicea,  344.    Poor,  XVIL 
a, 

DOCKS. 
Rateable  value,  58T.     Poor,  VI.  3. 

DOCUMENT. 
Proper  custody.    Cmtodg, 

DRAWINGS. 
ReTerence  to,  \a  pleading,  363.     Patent, 
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Mortuaries,  1.    Mortuary. 

EASEMENT. 
EjectnientioBsnot  to  interfere  with,  ai, 
Crown.l.  I. 

ECCLESIASTICAL  COURT. 
I.  Que«lions  not  triable  by. 


II.  Parish  or  not  a  pariah,  B69.     Prohi- 
Ailion,  III.  S. 

ECCLESIASTICAL  LAW. 

I.  Death  of  ordinary,  340.    Exeeutori,  I. 

II.  Mortuaries,  1.     Marluary. 

EJECTMENT. 
Possesuon. 
So  given  as  not  to  interfere  with  de- 
'  fendant's  easement,  si.    Crown,  I. 


S.  Equitable  nght  diitiogunhed  from 

equitable eitate,  110.    Pa«r,XI.  I. 

3.  Remedy  in,  139. 

It.  CreditoT't  bill. 

EBect  on  ri; 

ERROR. 
In  crimiD&l  aaet. 

Brought  by  one  of  several  co-defend- 


E8TATE. 


9.   Grant   of  rent  determinable   on 
biiure,  911.    CVown,  II.  1. 


IV.  Settlement  by,  337.    Poor,  XI.  i 

V.  See  aUo  Denie. 


ESTOPPEL. 
I.  From  diiputing  inatten  of  which  the 


II.  By  recital  in  a  deed,  181.    Detd,  I. 
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EXECUTION. 

EXECUTION. 

-.    Sequestration,  8S5.     Benefice,  III.  1. 

\,  Discharge  of  prisoner  after  twelve 
months. 

For  costs  of  prohibition,  405.     CotU, 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

L  Administration  bond. 

In  whom  vested  in  case  of  death. 

A  bond  given  to  the  ordinary  by  an 
administrator,  under  the  Statute  of 
Distributions  (SS  &  23  C  9,  c.  ic), 
passes,  on  the  ordinary's  death,  to 
nis  personal  representative,  and  not 
to  his  successor.  Howley  v.  Kmght, 
240. 

II.  Of  public  functionaries,  240,    Ante, 
L 

III.  Executor  de  son  tort 

Of  rightfiil  executor. 

Debt  on  bond  by  plaintifi  as  ex- 
ecutors, agiunst  defendant  as  executrix 
of  one  Shisannah  Scott,  who  was  exe- 
cutrix of  W.  K,  Plea  that  Sutamiah 
died  intestate,  without  this  that  the 
defendant  ever  was  rightful  executrix 
of  the  said  Susannah, 

Held,  on  special  demurrer,  that  the 
plea,  though  good  in  form,  was  no 
answer  to  the  action,  for  an  executor 

Je  son  tort  of  a  rightful  executor  is 
able  in  the  same  manner  as  a  ri|^htful 
executor  for  the  debt  of  the  onginal 
testator.    Meyrick  v.  Anderton,  719. 

IV.  Executor  of  executor. 

Action  agiunst ;  plea  denying  execu- 
torship, 719.    Anie,llh 

V.  Creditor's  bill  for  administration. 
Effect  on  executor's  rights. 

A  bill  filed  by  a  creditor  of  a  de- 
ceased testator,  for  the  administration 
of  the  estate  under  the  direction  of 
the  Court,  does  not  of  itself  suspend 
or  controul  the  executor's  right  to 
dispose  of  the  properQr  and  make  a 
good  title. 


FILIATION. 
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The  Courts  of  common  law  take 
judicial  notice  of  this  principle  of 
equity;  and  evidence  to  shew  a  con- 
tra^ practice  is  not  admissible.  Neevet 
V.  Surrage,  504. 


EXPENSEa 

I.  Of  examination,  conveyance  and 
maintenance  of  pauper  lunatic.  Poor. 
XVI.  XVil. 

II.  What  to  be  deducted  in  ascertaining 
rateable  value,  587.     Poor^  VI.  2. 

III.  Of  conveying  prisoner  to  gaol,  759. 
CommUtat,  i  V. 


FALSE  PLEADING. 
Setting  aside,  418.    Plea,  I. 

FEES. 

I.  In  action  in  form&  pauperis,  552. 
Pauper. 

II.  Demandable  by  the  clerk  of  the 
papers  of  the  Queen's  Prison,  820. 
Clerk  of  the  Papers, 

III.  Of  justice's  clerk  in  Metropolitan 
police  district,  742.    Clerk  to  Justice, 

FELONY. 

Action  for  felonious  demolition  by  rioters, 
704.    Mine,  I, 

FERRY. 

I.  Titie  to :  when  attached  to  land,  25. 
Compensation,  I. 

II.  Under  what  words  it  will  pass,  25. 
Compensation,  I. 

III.  Obstruction  of,  25.     Compensation, 

X. 


FILIATION. 
Pkige  74»    BaUard,  h  l. 


I.  Of  findini^  of  juilice^  sa9.  BigktMiy, 
II.  1.    i.  Morluary.  ^S.    FHendiy  So- 

II.  Of  commitul  by  Vice-Chmcellor  for 
breach  of  otgedionable  order  of  Lord 
Chancellor,  SS4.     Habeas  Corpm,  I.  1. 

III.  DecUion  of  judge  io  favour  of  hia 
own  juriidiction,  when  not  final,  710. 
Coantji  Court,  111. 


No  deduction  fbr.inaicertaining  rateable 
value,  587.     Poor,  VI,  !. 


FOOTWAY. 
Public.     lEghuiay. 


Liability  of  agent  contracting  for  foreign 
principal,  405.     Agent,  II. 


I,  Sufficiency    and 
Highuxiy,ll.  1. 

II.  Variation  from,  349. 


II,  In  obtaining  sul>scription«,  pleaded  to 
Bciion  for  calif,  672.    Coffi,  III.  1. 


FRIENDLY  SOCIETY. 


GRANT. 
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be  expelled  :  and  that  these  hcts  had 
been  proved  before  the  justices. 

In  answer,  it  was  sworn  that  /.  had 
been  charged  with  an  act  amounting  to 
working  wnile  receiving  the  allowance ; 
that  he  had,  at  the  meeting  before  the 
arbitrators,  tendered  evidence  material 
to  the  meriu  of  the  case;  but  that  the 
arbitrators  had  refused  to  hear  it,  and 
had  decided  ex  parte  on  the  evidence 
given  for  the  Society ;  and  that  J.  had 
not  stated  as  alleged  in  the  affidavit  on 
the  other  side. 

Held :  that  the  finding  by  the  justices 
of  the  arbitrators  havins  neglected  to 
award  was  not  conclusive,  that  being 
a  fact  preliminary  to  the  jurisdiction  of 
the  justices :  but  that,  there  being  con- 
tradictory evidence  before  the  justices 
on  the  question  whether  the  arbitra- 
tors had  refused  to  hear  evidence  on 
behalf  of  J.,  the  justices  were  war- 
ranted in  considering  the  refusal 
proved ;  and,  if  they  did  so  consider, 
m  finding  that  there  was  no  award  ac- 
cording to  the  rules  of  the  Society; 
and  therefore  that  their  order  was  not 
made  without  jurisdiction,  and  was 
good. 

It  was  deposed  that  the  Society  was 
formed  within  the  borough  of  Leeds, 
which  is  within  the  West  Riding  of 
Yorkshire,  but  has  a  Court  of  Quarter 
Sessions,  and  justices  with  exclusive 
jurisdiction ;  that  all  the  meetings  were 
held,  and  all  the  business  transacted, 
and  the  award  made,  within  the 
borough ;  but  that  J.  resided,  and  the 
act  with  which  he  was  charged  took 
place,  in  the  West  Riding,  without  the 
borough. 

Held :  that  the  justices  of  the  West 
Ridine  had  juriscfiction  to  hear  J.'s 
complaint  and  make  the  order.  Re^ 
gina  V.  Grant,  43. 

[.  Reinstating  member  after  expulsion. 

1.  Order  of  justices  :  not  conclusive 
as  to  preliminaries  to  jurisdiction, 
4  J.    Ante,  ]. 

2.  Order  of  justices :  of  borough  or 
county,  43.    Ante,  I. 

5.  Order  of  justices :  jurisdiction  to 
decide  on  conflicting  evidence,  43. 
AnU^l. 

[I.  Settling  disputes  by  arbitration. 


Award  after  refusal  to  hear  evidence 
treated  as  no  award,  43.    Ante,  I. 


GAOL. 

I.  Expenses    of    conveying   committed 
prisoners  to  and  from  gad. 

1.  Where  the  expenses  are  incurred 
by  a  Metropolitan  police  constable, 
759.     Committal,  IV. 

2.  Where  the  warrant  and  order  are 
by  a  Metropolitan  police  magistrate, 
759.     Committal,  IV. 

3.  Where  the  delivery  for  re-examina- 
tion is  with,  and  where  it  is  without, 
a  magistrate's  order,  759.  Com* 
mttal,  IV. 

II.  Obedience  to  orders. 

1.  Duty  of  treasurer  to  obey  order, 
759.     Committal,  IV. 

2.  Order  how  enforced,  759.  Com" 
mttal,  IV. 


GENERALITY. 

L  In  notice  of  objections  to  patent,  363. 
Patent^  II.  1 . 

II.  In  notice  of  distress,  625.    Acqu%ttcf» 
I. 


GENERAL  WORDS. 
Page  25.     Compensation,  L 

GRANT. 

I.  By  the  Crown. 

1.  Under  a  statute  which  does  not 
authorise  the  grant,  911.  Crown,  IK 
1. 

2.  Presumption  that  the  truth  appears 
on  the  face  of  the  grant,  91 1.  Crown, 
ILl. 

3.  Deception,  91 1.    Crown,  II.  1. 

II.  Operation. 

1 .  Operating  in  a  different  way  from 
what  was  intended,  911.  Crown,  IL 
1. 

2.  Converting  a  rent  service  into  a  rent 
seek,  911.    Crown,  II.  1. 


968  GRIEVANCE. 

HI.  By  tniiWw  for  tbe  CrowD. 

1.  Attorninent  of   terre-tenant,   9tl. 

Cnmm,  11. 1 . 
S.  A[lerBtat.4^>>.e.lG..9n.  Owoti, 

11.1. 
3.  Actual  *einn  under,  911.    CVouni, 

IV.  Plewlins  title  under  grmnt  by  the 
Crown  sod  iti  trustees. 
Arowry  for  rent  »eck,   what  it  miut 
ihew,  911.     CVoiw,  11.  I. 

GRIEVANCE. 
PsgeTSS.     Foor.V. 

HABEAS  CORPUS. 
Ad  subjiciendum. 

I.  Affidariti  contradictor; ornplMiatar]' 
of  return. 

1.  When  not  sUowed  to  be  filed. 

Habeu  corpus  ad  sutjicindum. 
Return :  Committal  by  order  of  the 
Vice-chancellor  of  England,  for  breach 
of  an  injunction  ordered  by  the  Lord 
Chancelfor.  The  order  wat  tigned 
C.  C,  which,  it  was  sugge»te4,  were  the 
initial)  of  "  CoUenham,  Chancellor." 
On  motion  on  behalf  of  the  prisoner 
for  time  to  file  affidavits,  for  the  pur- 

Eose  of  ihewing  that  Lord  CultenAam 
ad  a  personal  interest  in  the  c 
and    therefore,   as   the   prisoner 
tended,  that  his  injunction  was  vo 

Held,  that  the  Court  will  not  grant 
time  to  file  affidavits,  for  the  purpow 
of  disclosing  matters  not  apparent  on 
the  return  to  n  habeas  corpus,  unless 
the  natnre  of  the  Tacts  to  he  sworn  t( 
i)  suggested,  and  it  appears  such  affi' 
daviti  might  be  availahle. 

And  in  this  cbsc  liberty  to  file  the 
proposed  affidavits  was  refused,  a 
order  of  committal  wus  that  of  the 
Vice-Chanceiior,  who  had  jurisdid 
to  decide  whether  there  was  proper 
ground  for  a  committal,  and  this  Court 
could  not  review  such  decision, 
Dimel,  554. 
S.  Time  when  not  allowed  for  filing, 
5Si.    Anli.  T. 

II.  Objections  to  committAl. 
Interest  ofju^c,  554.    AiUi,I.  1. 


HUNDRED. 


INCLOSURE. 
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Court  of  Queen's  Bench  should  be  of 
opinion  that,  vnder  tha  eircumskmcei 
stated,  the  road  could  be  divided  &c. 
by  the  said  order  of  justices  under  the 
provisions  of  the  statute,  the  order  of 
Sessions  was  to  be  confirmed ;  if  not, 
both  orders  to  be  quashed. 

Held  that,  upon  the  case  so  stated, 
this  Court,  though  the  order  of  justices 
was  made  in  the  statutory  form  and 
confirmed  at  Sessions,  might  go  into 
the  whole  question  raised  by  the  case ; 
namely,  whether  there  was  evidence  of 
a  boundary  intersecting  the  highway, 
or,  if  not,  whether,  upon  the  evidence, 
the  two  Justices  appeared  to  have  had 
jurisdiction  under  the  proviso. 

Held  that  the  case  did  not  come 
within  the  enactment  of  sect.  58,  as 
the  evidence  did  not  shew  a  boundary 
intersecting  the  highway.  And  that  the 
proviso  did  not  apply.  Orders  quashed. 
Hegina  v.  Perkins,  S39. 

a.  Proviso  as  to  other  than  the  com- 
mon law  liabilities,  829.    Ante,  1. 

3.  Special  case  shewing  no  evidence 
in  support  of  the  orders,  229.  Ante, 
1. 

III.  Line  and  termini. 

Effect  of  defining  the  line  of  a  highway 
previously  not  definite,  735.  In- 
closure,  I.  1. 

IV.  Bridleway. 

Effect  of  inclosure  award  that  a  public 
bridleway  shall  be  a  private  carriage- 
way, 735.     Inclosure,  I.  1. 

V.  Footway. 

Obstruction  by  railways,  687,  699. 
Bridge, 

VI.  Under  railway  bridges. 

What  width  and  how  measured,  687. 
Bridge. 

VII.  Stopping  and  diverting. 

Under  inclosure  Acts  and  awards,  735. 
Inclosure,  i.  1. 


HUNDRED. 

Action  agvnst. 

For  felonious  demolition  by  rioters, 
704.     Mine,  I. 


ILLEGALITY. 

When  not  too  late  to  object,  529,  544. 
ArbitrcUion,  I.  1,  3. 


IMPLICATION. 

Of  contracts,  832.  Landlord  and  Tenant, 
Ll. 


IMPRISONMENT. 

I.  Judgment  of. 

On  several  counts  of  an  indictment, 
31.    Affidavit,  L 

II.  Discharge  after  twelve  months'  impri- 
sonment, 403.    Costs,  I. 

III.  See  also  Confinement, 


INCLOSURE. 

I.  Making,  stopping  and  diverting  high- 
ways. 

1.  Effect  of  alterations  on  liability  to 
repair. 

By  an  inclosure  act,  incorporating 
Stat.  41  G.  3.  c.  109.  (the  General  In- 
closure Act  in  force  at  the  time),  the 
Commissioners  for  inclosing  certain 
common  lands  were  authorised  to  stop 
up,  divert  or  alter  any  public  ways 
over  the  waste,  with  the  concurrence 
of  two  justices.  They  were  also  em- 
powered to  set  out  new  ways,  which, 
when  certified  by  two  justices  to  be 
complete,  were  to  be  repaired  by  the 
parish.  Before  the  inclosure  act,  a 
public  bridleway  led  across  a  common. 
There  was  no  definite  track  where  the 
land  lay  open.  The  Commissioners 
ordered  the  common  to  be  inclosed, 
and  set  out  a  road  thirty  feet  wide, 
with  the  same  termini  and  in  the  same 
line  as  the  old  bridleway,  and  in  their 
award  directed  that  it  should  be  a  pub- 
lic bridleway  and  a  private  carriage 
road  for  certain  persons,  who  should 
keep  it  in  repair.  The  road  was  set 
out  accordingly.  On  the  trial  of  an 
indictment  against  the  parish  for  not 
keeping  it  in  repair,  no  order  or  certi- 
ficate of  justices  was  proved. 


ISDlCtMEST. 


LNTEREST. 

shipped  on  board  the  E,  B,  and 
conveyed  to  London  for  plaintifiT's 
vendors,  and  1200  bags  were  actually 
on  board,  when,  by  perils  of  the  sea, 
the  ship  was  disabled,  and  prevented 
from  performing  the  voyage,  and  the 
rice  on  board  spoiled;  and  plain- 
tiflTs  contracts  both  of  purchase  and 
sale  became  inoperative.  In  an  action 
by  plaintiff*  on  the  policy,  for  a  total 
loss  in  respect  of  4800  bags,  the  in- 
surers bavins  settled  for  the  1200: 

Held,  by  the  Court  ofQueen's  Bench : 

That  the  plaintiff^s  expected  profit 
was  an  insurable  interest  and  well  in- 
sured by  this  policy. 

And  that  it  was  not  necessary  to  the 
plaintiff^'s  right  of  recovery  that  the 
4800  bags  should  have  been  actually 
on  board;  the  ship  having  been  at 
Madra*  ready  to  take  in  the  carso, 
and  having  been  disabled  from  doing 
so  by  no  cause  but  peril  of  the  sea. 

Held,  by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  in 
Q.  B.: 

That  the  plaintiff^s  interest  in  profit 
was  insurable :  But 

That  it  was  not  properly  insured  by 
a  policy  in  this  form,  except  as  to  the 
rice  actually  put  on  board. 

And  that,  if  the  rice  on  shore  could 
have  been  considered  a  subject  matter 
of  the  insurance  under  this  policy,  the 
loss  in  respect  of  such  rice  was  not  oc- 
casioned by  peril  of  the  sea,  within  the 
meaning  of  the  policy,  but  was  only 
consequential  upon  other  loss  occa- 
s'oned  by  such  peril.  M''Swinetf  v. 
Rotftd  Exchange  Assurance,  654, 

.  Form  of  policy. 

What  does  and  what  does  not  include 
expected  profits,  634.    Anti,  I. 

[.  Peril  of  the  sea. 

What  is  not  a  loss  by,  though  conse- 
quential thereupon,  634.    Anti,  I. 

LNTEREST. 

Of  judicial  functionaries. 

1.  Effect  of  interested  commissioners 
acting  judicially,  854.  Certiorari,  I. 

9.  Effect  of  one  interested  party  in- 
truding where  the  body  is  large,  854. 
Certiorari,  I. 

TOL.  XIV.  H.8. 


JUDGE. 
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3.  Of  judge,  554.  Habeas  Corpus,  1. 1. 

4.  Of  justices,  1, 11, 18.  Mortuary. 
IT.  Insurable,  654.    Insurance,  I. 

INTERLINEATION. 
Waiver  of  objection,  202.    Adniistwn,\. 

INVOICE. 
Effect  of,  496.    Agent,  L 

IRELAND. 

Removability  of  children  of  Irish  parents, 
207.    Poor,  X. 

IRREGULARITY. 

I.  Generally. 

1.  Contempt  of  Court  by  pracdsing 
irregularly,  588.    Attorney^  I. 

2.  When  it  does  not  affect  jurisdiction, 
327,  349.     Poor,  XL  4.  XX.  2. 

IL  In  proceedings. 

1.  In  distringas  to  compel  appear- 
ance, 446.    Appearance,  I. 

2.  False  pleading  when  not  so  treated, 
418.    Pica,  I. 

5.  In  judgment  of  Quarter  Sessions, 
when  not  material,  425.  Poor. 
XXIIL  1. 

ISSUE. 

Construction  of  provisions  for  failure  of 
issue  entitled,  256.    Devise,  II. 

JUDGE. 
L  Interest  of. 

1.  When  not  an  available  objection  on 
Habeas  Corpus,  554.  Habeas  Corpus, 
Ll. 

2.  See  also  Interest,  I. 

II.  Liability  to  action. 

When  he  acts  without  jurisdiction, 
through  a  mistake  of  law,  841. 
County  Court,  I.  L 
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JUDGMENT. 


JUSTICE  OF  THE  PEACE. 


III.  Pleading  in  action  against. 

What  defence  open  under  the  general 
issue,  841*    County  Courts  I.  1. 

IV.  OfCounty  Court,  841.  County  Courts 
1.1. 

JUDGMENT. 
First  :  In  civil  cases. 

I.  For  the  defendant. 

Judgment  vacating  the  verdict  and 
awarding  venire  de  novo,  31.  Affi^ 
davit,  I. 

II.  Non  obstante  veredicto. 

Not  when  there  is  no  admission  of  the 
allegations  not  traversed,  869.  Pro' 
hibUion,  III.  3. 

III.  Fees. 

In  action  in  form&  pauperis,  552. 
Pauper, 

IV.  Orders  and  rules  having  the  effect  of. 
Award  of  costs  in  prohibition,  403. 
CosU,  I. 

V.  Of  County  Court. 

Judgment  summons,  841.  County 
Court,  I.  1. 

Secondly  :  In  criminal  cases. 

VI.  For  the  Crown. 

1.  Judgment  of  imprisonment  on  each 
of  several  counts,  31.     Affidavit,  I. 

2.  After  reversal  of  outlawry  for  not 
appearing,  148.     Conspiracy, \,  1. 

3.  For  the  misdemeanour  disclosed  by 
the  overt  acts  charged,  148.  Con' 
spiracy,!,  1. 

VII.  On  appeal  to  sessions, 

1 .  Proper  form,  421.  Appeal,  VII.  1 . 
425.  Poor,  XXllI.  1. 

2.  Irregularity  when  not  material,  425. 
Poor,  XXllI.  1. 

JUDICIAL  ACT. 
What  is,  854.     Certiorari,  I. 

JUDICIAL  NOTICE. 
Page  504.     Executors,  V. 

JURISDICTION. 
I.  Generally. 


When  not  affected  by  irregularis^ 
549.     Poor,  XL  4.    XX.  2. 

II.  Of  superior  courts. 

1.  When  ousted  by  creation  of  ar^^^^ 
jurisdiction,  122.    Canat,  L 1. 

2.  Of  Vice  Chancellor  to  coranii//^ 
breach  of  order  of  Lord  Chancellor, 
554.     Habeas  Corpus,  1. 1. 

III.  Of  inferior  courts, 

Inferior  court  cannot  finally  deci<[e 
that  it  has  jurisdiction,  710.  Cbm/y 
Court,  III. 

IV.  Place. 

County  or  borough,  45.  Frtendfy  So- 
ciety^  L 

V.  Facts  preliminary  to. 

1.  Finding  as  to  such  facts  when  not 
conclusive,  43.  Friendly  Sodetif,  L 
229.     Highway,  II.  1. 

2.  Extrinsic  evidence  to  negatife,  I. 
Mortuary, 

VI.  Shewing  on  face  of  proceedings. 

On  face  of  order  of  sessioni,  789. 
Poor,  V. 

VII.  Consequences  of  acting  without 

1.  Liability  of  judge  in  trespass,  841. 
County  Court,  I.  1 . 

2.  Continuance  awarded  before  full 
term ,  1 4  8 .    Conspiracy,  1. 1 . 

3.  Objection  to,  waived  by  pica  of 
guilty,  148.     Conspiracy,  1. 1. 

JUS  TERTIL 
Title  of  stranger,  65.     Trespass,  II.  1. 

JUSTICE  OF  THE  PEACE. 

I.  Jurisdiction :  place. 

1 .  Where  the  transactions  of  a  Friendly 
Society  are  principally  within  a  bo- 
rough, but  extend  into  a  county,  43. 
Friendly  Society,  I. 

2.  Effect  of  omission  of  venue,  SSI. 
Poor,  XIV. 

II.  Jurisdiction  :  time, 

1.  When  the  power  is  given  as  to  per- 
sons '*  confined,  or  ordered  to  be 
confined,"  318.     Poor,  XVIL  1. 
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2.  In  cases  relating  to  lunatic  paupers, 
518.344.     Poor,  XVIL 

^11.  Jurisdiction  :  subject  matter. 

1.  Not  over  claims  of  mortuaries,  1. 
Mortuary* 

2.  As  to  lunatic  paupers.  Poor^  XVL 
—XX. 

IV.  Jurisdiction  :    mode    of  instituting 
proceedings. 

1.   Statute   when    only  directory,  327. 
Poor^  XI.  4. 

2.  When  not  afiected  by  irregularity, 
327.  349.     Poor,  XI.  4.  XX.  2. 

3.  Arising  on  confinement  de  facto, 
349.     Poor,  XX.  2. 

V.  Interest  of  justices. 

1.  Need  not  be  negatived  in  inform- 
ation, 1, 11,  18.     Mortuary, 

2.  See  also  Interest,  1. 

VI.  Discretion  as  to  hearing  or  refusing 
to  hear. 

Information    for     indictable     mbde- 
meanour;  perjury. 

When  an  information  is  laid  before 
justices  of  the  peace  for  an  indictable 
misdemeanour,  it  is  in  the  discretion  of 
the  justices  to  hear  it,  or  refuse  to  hear, 
and  leave  the  complaining  party  to 
originate  his  prosecution  before  a  grand 
jury. 

The  Court,  therefore,  refused  to 
compel  justices  by  mandamus  to  hear 
evidence  on  an  information  (with  a 
view  to  prosecution  by  indictment)  for 
an  alleged  perjury  in  depositions  before 
the  Ecclesiastical  Court,  when  it  ap- 
peared that  the  suit  in  which  the  de- 
positions had  been  made  was  still  de- 
pending, and  that  the  justices  had 
therefore  held  it  improper  to  proceed 
on  the  information.  Regina  v.  Ingham, 
396. 

VII.  Dismissal  of  complaint. 

When  no  bar  to  a  second  application, 
74.    Bastard,  I.  1. 

VIII.  Decisions  of. 

Finality,  1.  Mortuary,  43.  Friendly 
Society,  L  74.  Bastard,  I.  1.  229. 
Highway,  11.  1. 

tX.  Justice's  certificate. 


Before  stopping  highways  under  In- 
closure  Act,  735.    Inclosure,  I.  1. 

X.  His  orders.     Order, 

XI.  In  Metropolitan  Police  District,  742. 
Clerk  to  Justice,  1. 1.  759.  Committal, 
IV. 


JUSTICE'S  CLERK. 
Clerk  to  Justice. 

LACHES. 

In  moving  to  set  aside  irregidar  proceed- 
ings, 446.    Appearance^  I. 

LANCASTER. 
Duchy  of.    Crown. 

LAND. 

Profits  and  commodities  belonging  to,  25. 
Compensation,  I. 

LANDS  CLAUSES. 

In  particular  acts. 

How  far  they  affect  the  Crown,  81. 
Crown,  I.  I. 

LANDLORD  AND  TENANT. 

I.  Creation  and  commencement  of  te- 
nancy. 

1.  By  entering  under  an  agreement 
which  cannot  operate  as  a  lease  : 
terms  not  inconsistent  with  a  yearly 
holding. 

An  agreement  of  demise  for  three 
years,  executed  in  March  1845,  in 
writing  but  not  by  deed,  was  prevented 
from  operating  as  a  lease  by  stat.  7  Sc 
8  Vict,  c,  76.,  and  was  not  re-established 
as  a  lease  by  stat.  8  &  9  Vict,  c,  106., 
which  repealed  the  former  act,  but 
took  effect  only  as  from  October  1845. 

A  tenant  entered  into  possession  of 
a  house  under  such  agreement,  made 
with  A,  and  B.,  paid  them  rent,  and  so 
became  tenant  from  year  to  year  to 
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them,  00  fuch  terms  of  the  Bgreement 
Bs  were  not  ineoniistent  with  a  yearly 
tenancy.  Arterwardi  A.  Bsaiftned  all 
his  interest  in  the  premises  to  jB.  The 
tenant  continued  in  Qccupetion,  and 
paid  rent  to  B.  singly.  Held  that, 
under  tbeie  circumstance*,  it  wat  to  be 
presumed,  in  the  absence  of  proor  to 
the  contrary,  that  the  tenant  had,  in 
consideration  of  B.  permitting  him  to 
continue,  ogreed  to  hold  oF  B,  on  the 
terms  on  which  he  had  held  of  A.  and 
B. :  and  that  en  action  lay  nt  the  suit 
of  B.  singly  against  the  tenant  for  not 
putting  the  premises  in  repair  and  keep- 
ing them  renaired  ;  there  being  a  sti- 
pulation to  that  effect  in  the  agreement 
with  A.  and  B.,  and  that  being  a  term 
not  inconsistent  with  a  yearly  holding, 
jfnfrn  v.  SaiUea*,  8S3. 
3.  By  continuingtohold  aflerachange 
of  landlord*,  B33.     Ante,  1. 


II.  Tenancy  from  year  to  year. 

What  temif  not  inconsistent  with;  re- 
pairs, B3S.    Anli,l.  1. 


Tenant's  liability  di 
a  yearly  holding,  839.    Ante,  1. 1. 

IV.  Landlord's  remedies. 

I.  Distress  for  rent,     Dulreu. 

8.  Auumpsit  for  not  repairing,  S33. 


II.  Mistake  of,  841.     County  Courl,l, 


LEASE. 
See  Term.   Landhrd  and  Tenttnt. 


LIBERUM  TENEMENTUM. 
Page  65.     Treipau,  II.  i.\ 
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To  correct  erroneous  decision  of  ses- 
sions on  a  preliminary  point,  789» 
Poor^  V. 

11.  When  it  does  not  lie. 

1.  To  compel  trustees  to  present  clerk 
duly  nominated  by  cestuis  qui  trust, 
139.     Advowson^  I. 

9.  To  compel  justices  to  hear  informa- 
tion for  indictable  misdemeanour, 
396.    Juitice  of  the  Peace,  \L 

in.  In  particular  instances. 

1.  To  hear  second  application  for 
maintenance,  74.    Bastard,  I.  1. 

S.  To  Tithe  Commissioners  to  confirm 
agreements  and  decide  questions, 
459.     irUhe,  L 

3.  To  raster  alteration  in  name  of 
Company,  803.    Compani/f  1. 1. 

4.  To  issue  warrant  to  assess  purchase 
money,  902.    Company,  X.  4. 

IV.  Writ. 

When  invalid  altogether  for  being  bad 
as  to  part,  459.     7\/A^,  I. 

V.  Return. 

1.  Of  matters  that  might  have  been 
better  raised  on  the  rule,  805.  Com- 
pant/,  I.  1. 

5.  That  the  prosecutor  has  not  power 
to  sell  and  convey,  902.    Company, 

X.4. 

VI.  Costs. 

Costs  of  application,  though  party  o|> 
posing  unsuccesbfully  succeeds  ulti- 
mately on  the  merits,  684.   Coits,  II. 


MARINER. 
Page  405.    Agent,  II. 

MASTER  AND  SERVANT. 

L  Stamp. 

Exemption   as  to  hire  of  labourers, 
405.     Agent,  II. 

II.  Hiring. 

By  agent  for  foreign  principal,  405. 
Ageni,  II. 


MAXIMS. 

I.  Aliquis  non  debet  esse  judex  in  pro- 
pria causS.     Interest^  I. 

II.  Omnia  prsesumuntur  rit^  esse  acta, 
45,  63.     Friendly  Society,  I. 

III.  Proxima  causa  non  secunda  specta- 
tur,  634.     Insurance,  I. 

IV.  Ut  res  magis  valeat  quam  pereat, 
451.     Contract,  IV.  1. 


MEMORANDA. 


Page  184. 


METROPOLITAN  POLICE  DIS- 
TRICT. 

I.  Carrying  the  acts  into  execution. 

What  business  does  not  fall  under  that 
description,  742.  Clerk  to  Justice, 
Ll. 

II.  Parts  of   district   where  no    police 
court  ebtablished. 

Justice's  clerk,  and  his  fees,  742.  Clerk 
to  Justice,  I.  1. 

III.  Magistrates. 

1.  Jurisdiction  of  county  justices,  759 
Committal,  IV. 

2.  Power  to  make  orders  on  county 
treasurer,  759.     Committal,  IV. 

IV.  Constables. 

1,  Their  liability  to  pay  fees  to  clerks 
of  Justices,  742.  Clerk  to  Justice, 
L  1. 

2.  Their  expenses  of  conveying  pri- 
soners under  committal  to  gaol, 
759.     Committal,  IV. 

5.  Their  expenses  of  conveying  pri- 
soners from  gaol  for  re-examination, 
759.     Committal,  IV. 

4.  Effect  of  warrant  being  directed  to 
parish  constable,  759.  Committal, 
IV. 

V.  Receiver. 

Payment  of  fees  &c.  to,  742.  Clerk  to 
Justice,  I.  i* 

VI.  Fees. 
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MINE. 


NAME. 


Application  of,  74S.     Clerk  to  Justice, 
1.1. 

VII.  Fines  and  penalties. 

Application  of,  742.     Clerk  to  Justice, 


MINE. 

I.  Felonious  demolition  of  erections. 

A  wooden  trough,  by  which  water  is 
conveyed  from  a  spring  to  a  pool 
at  a  distance  from  a  mine  for  the 
purpose  of  washing  the  ore,  is  an 
"erection  used  in  conducting  the 
business"  of  the  mine,  within  stat. 
7  &  S  G.4.  C.51,  «.  8.  Barwell  Y. 
Hundred  of  Winterttoke,  704. 

II.  What  is  the  business  of  a  mine,  704. 
Ante,  I. 


MISDEMEANOUR. 

I.  Discretion  of  justices  to  refuse  to  hear 
information,  396.  Justice  of  the  Peace. 
VI. 

II.  New  Trial,  31.    Affidavit,  I. 

III.  Bill  of  exceptions,  in  King  v.  The 
Queen,  38, 40. 


MISDESCRIPTION. 
In  specification,  363.    Patent,  II.  1. 

MISTAKE. 

I.  Of  law. 

No  excuse,  841.     County  Court,  1. 1. 

II.  Payment  by,  how  described  in  parti- 
culars, 664.    Demand,  I.  1. 

MONEY  PAID. 

Action  for  when  not  maintainable. 

For  payment  of  call  after  transfer  of 
share,  205.     Call,  I. 

MORTMAIN. 

Grant  of  rent  seek  to  ecclesiastical  cor- 
poration, when  not  within  the  statutes, 
91 1.     Crown,  II.  1. 


MORTUARY. 

Remedies  for. 

Semble:  That  the  statutes  27  H.  8. 
c.  80.,  32  H,  8.  c.  7.  and  2&5  Ed,  B. 
c.  15.,  for  the  payment  and  recoTery  of 
"  offerings,"  **  oblations  "  and  "obven- 
tions,"  and  24  H.  8.  c.  13.  t,  S.,  pro- 
hibiting appeals  to  Rome  in  causes 
relative  to  right  of  *'  tithes,  oblttiont 
and  obventions,"  include  mortuaries. 

But  mortuaries  are  not  within  stat. 
7  &  S  W.  5.  c,  6.  s.  2.,  which  autho- 
rises justices  of  the  peace  to  adjudi- 
cate upon  complaints  of  subtraction  of 
"  small  tithes,  offerings,  oblations" 
and  "  obventions.'' 

Justices  of  the  peace  made  an  order 
under  the  last-mentioned  statute,  re- 
citing a  complaint  that  certain  parish- 
ioners had  refused  to  pay  to  the  parties 
entitled  the  oblations,  obventions  and 
other  customary  dues  and  payments 
arising,  &c. ;  and  the  justices  by  their 
order  adjudicated  that  there  was  due 
from  those  parishioners  the  sum  of  lOi., 
being  the  amount  and  value  "  of  ^ 
said  oblations,  obventions,  and  other 
customary  dues  and  payments  whidi 
have  become  due  "  &c., "  from  them* 
&c.,  and  ordered  them  to  pay  the  said 
sum  &c.  In  an  action  of  trespass  for 
a  distress  made  under  the  order : 

Held,  that  evidence  was  admissible, 
to  shew  that  the  lOs.  were  claimed  be- 
fore the  justices  in  respect  of  a  mor- 
tuary ;  there  not  being,  on  the  face  of 
the  order,  any  finding  of  fact  by  which 
that  extrinsic  evidence  was  excluded. 

And  that,  in  the  absence  of  such 
evidence,  the  order  would  be  bad  for 
uncertainty.    Ayrton  v.  Abbott,  1. 


MUNICIPAL  CORPORATION. 

Borough  justices. 

Extent  of  their  jurisdiction  in  respect 
of  place,  43.     Friendly  Society^  1. 


NAME. 

I.  Amendment  by  substituting  a  name  for 
description  as  unknown,  190.  Amend- 
ment. 


NEGLIGENCE. 


OFFICER. 
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II.  or  company  provisionally  registered, 
805.     Company,  I.  I. 

NEGLIGENCE. 

or  transferee  in  omitting  to  register 
transfer,  205.    Call,  I. 

NEWSPAPER. 

Pablication  of  notice  i  n.  8  54.  Ceriiorari, 
I. 

NEW  TRIAL. 

In  criminal  cases. 

Entry  on  the  record,  31.    Affidavit,  I. 

NISI  PRIU& 

J.  Order  of. 

1.  Effect  as  a  contract,  529.  Arbitra' 
Hon,  I.  1. 

S.  Where  there  is  nothing  before  the 
Court,  529.    Arbitration^l,  1. 

II.  Amendment  at.    Amendment, 

NONSUIT. 
Dismissals  in  the  nature  of,  74.    Bastard 

NOT  GUILTY. 

Pleaded  by  a  judge  to  an  action  against 
him  for  a  judicial  act,  841.  County 
Court,  I.  1. 

NOTICE. 

I.  Generally. 

1.  Particularity  in  notice  of  recogni- 
zance, 421.     Appeal,  VII.  1. 

2.  By  advertisement  in  newspaper: 
time  of  publication,  854.  Certiorari, 
I. 

3.  Insufficiency  when  available  on  cer- 
tiorari, 854.     Certiorari,  I. 

II.  Judicial. 

1.  Evidence  not  admitted  to  contra- 
dict, 504.     Executors,  V. 


2.  or  principles  of  equity,  504.  Exe* 
cutors,  V. 

III.  To  opposite  party. 

When  not  required,  298 .  Poor,  XVI. 
1. 

IV.  In  particular  instances. 

1 .  Of  distress  for  rent,  625.    Acqtdttal, 

X. 

8.  Of  dishonour,  200.    Bills,  III. 

5.  Of  chargeability,  349.  Poor,  XX.  2. 

4.  Of  objections  to  patent,  365.  Pa- 
tent,  11.  1. 

NUISANCE. 

Reference  of  indictment  for,  544.    Arbi- 
tration, I.  5. 

NUNQUAM  INDEBITATUS. 
Defences  admissible  under,  672.    Calls, 

m.  1. 

OBJECTION. 

I.  Preliminary. 

Remedy  for  erroneous  decision,  789. 
Poor^  V. 

II.  Time  of  making. 

1.  That  Certiorari  does  not  lie,  298. 
Poor,  XVLl. 

2.  To  illegality  of  reference,  529,  544. 
Arbitration,  I.  1,  J. 

III.  Waiver  of. 

1.  By  plea  of  Guilty,  148.  Conspiracy, 
l.  1. 

2.  To  order  by  interested  judge,  when 
not  available,  554.  Habeas  Corpus^ 
L  1. 

3.  To  patent,  notice  of,  363.  Patent, 
IL  1. 

OBLATIONS. 
Page  1.     Mortuary, 

OFFICER, 

I.  Place  of  business,  196.     County  Court, 
IL  1. 


II.  Order  to. 
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To  pay  himtelf,  T93,    Poor,  XX.  S. 
lU.  AdmiuioD    by   officer    of    tereral 
parishei,  S8T.    Poor,  XIL  I. 


I.  Generally, 

I.  Inlereit  of  judge :  objection  how 
not  ByBilable,5j4.     Habeai  Corput, 

9.  Propriety  of  making  the  order ; 
when  not  to  be  que«tioned  by  the 
peraon  to  whom  it  ii  directed,  T59. 


n.  Divigibilitj. 
Order  good  in  part  and  bad  in  part, 
340.    Poor,  XX.  I. 
HI.  Certainty. 
I.  Uncertainty  introduced  by  adding  a 
general  term  with  the  word  "  other," 
I .     Mortuaiy. 

8.  Order  Tor  resMnable  expentei,  998. 
Poor,  XVI.  1. 

IV.  Knality. 

1.  Where  fact  not  found  on  the  face 
oftheorder,  I.     JUorlnary, 

9.  Not  aa  to  facti  preliminary  to  juris- 
diction, 4S.     Friendlj/  Sociely,  I. 

T.  Shewing  jurisdiciion  u  to  place. 
Not  by  merely  being  indoried  on  order 
which  shewE  it,  221,    Poor,  XIV. 

Vi.  Venue. 

EBect  of  omitting,  SSI.     Poor,  XIV. 

VII.  Infomiation. 

Form,  I,  )),  IS.     Mortuary. 

VIII.  l^me  of  making. 

1,  Muit  be  whilit  etementi  ofjurit- 

diction  continue  toexiet,  318.   Poor, 

XVII.  I. 
9.  A*  to  **  anv  pauper  lunatic  ronlined 

or  ordered  to  be  confined,"  3is. 

Poor.XVil.  I. 

IX.  Form. 


1.  What  may  be  in  alternative;  amount 
of  weekly  payment),  996.  Poor, 
XVI.  1. 


PARISH. 


PAYMENT. 
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«.  EflTect  of  it,  207.    Poor,  X. 
III.  Illegitimate  child,  74.  Bastard,!,  I. 

PARISH. 

L  Question  of  parish  or  no  parish,  where 
to  be  tried,  869.     Prohibition,  III.  2. 

II.  Clerk,  700.    Renter,  I. 

PARISH  REGISTER. 
Renter, 

PARTICULARITY. 

L  In  statement  of  grounds  of  appeal, 
327.     Poor,  XI.  4. 

II.  In  notice  of  recognizance,  421.    Ap^ 
peal^  VII.  1. 

PARTICULARS  OF  DEMAND. 

I.  Allegation  of  payment  in,  how  satis- 
fied, 664.    Demand,  L  1. 

II.  How  construed,  664.    Demand,  I.  1. 


PATENT. 

I.  Specification. 

Representing  modes  as  available  one 
of  which  is  not  so. 

The  specification  of  a  patent  is  de- 
fective ii  the  patentee  professes  to  ef- 
fect his  object  in  one  of  two  specified 
modes  or  else  in  the  other,  represent- 
ing each  as  available,  and  it  appears 
bv  evidence  that  one  of  them  will  effect 
the  purpose,  but  the  other  will  not. 
Regtna  v.  Cutler,  372  n. 

il.  Pleading. 

1.  Explanation  by  drawings. 

A  plea  which  refers  for  explanation 
to  drawings,  not  traced  on  the  record 
but  annexed  to  it,  is  inadmissable;  and 
the  Court,  on  motion  (where  the  plead- 
ing related  to  the  specification  enrolled 
by  a  patentee),  ordered  such  plea  to 
be  struck  out. 

Whether  such  plea  would  have  been 
allowable  .(unless  by  consent)  if  the 


drawings  had  been  traced  on  the  re- 
cord, qucere. 

In  an  action  for  infringing  a  patent, 
the  defendant,  afler  pleading  that  the 
patent  was  granted  on  a  representation 
that  the  invention  was  an  mvention  of 
improvements  in  a  specified  article, 
whereas  it  was  not  an  invention  of 
improvements  in  such  article,  and  so 
the  patent  was  void,  averred,  by  an- 
other plea,  that  the  supposed  invention 
was  not  of  such  use,  benefit  and  ad- 
vantage to  the  public  as  by  law  re- 
quired to  make  it  a  consideration  for 
grantinjT  a  patent,  whereby  the  patent 
was  void.  The  Court,  on  motion, 
struck  out  the  latter  plea. 

In  an  action  for  infringing  a  patent, 
if  the  defendant's  notice  of  objections 
under  stat.  5  &  6  fK.  4.  c.  83.  #.  5. 
(see  stat.  15  &  16  Fir/.^.  83.  s.  41.)  is 
too  general  to  give  such  information 
as  the  plaintiff  is  entitled  to,  it  is  no 
answer  to  a  motion  for  better  notice 
that  the  notice  is  as  specific  as  the 
pleas.     Bettt  v.  Walter,  363. 

8.  Pleas  to  the  consideration  for  the 
patent:  what  not  allowed  together, 
363.    Anti^  1. 

3.  Accord  and  satisfaction  by  compro- 
mise of  action,  380.    Accord,  II.  1. 

III.  Notice  of  objection. 
Generality,  363,    Anti,  II.  1. 


PAUPER. 


Fees. 


A  plaintiff*  suing  in  form&  pauperis  and 
obtaining  a  verdict,  is  entitled  to 

.  have  ju&ment  signed  without  pay- 
ment of  fees,  though  the  verdict  be 
for  more  than  5i,  Hoare  v.  Coup- 
land,  552. 


PAUPER  LUNATIC. 
Poor,  XVI.— XX. 

•   PAYMENT. 

I.  Mode  of  payment. 

By  payment  of  a  smaller  sum,  with 
discount,  664.    Demand,  1. 1. 


980 


PERFORMANCE. 


II.  By  bill,  496.    Agent,  I. 

III.  By  mistake. 

Money  how  recovered,  664,    Demand, 
I.l. 

PERFORMANCE. 

I.  Of  condition  precedent,  728.    Declare 
ation,  I.  1. 

II.  As  essential  to  an  accord  and  satis- 
faction, 380.     Accord,  II.  1. 

PERJURY. 

I.  Information  before  justices. 

They  may  refuse  to  hear,  396.    Jus* 
iice  of  the  Peace,  VI. 

II.  Indictment  for,  cannot  be  referred, 
529.     Arbitration,  I.  1. 

III.  In  af&davit  to  hold  to  bail,  31.    Affi^ 
davit^l, 

PLACE. 

I.  Of  business,  196.     County  Court,ll,\, 

II.  Shewing,  as  essential  to  jurisdiction, 
221.    Poor,  XIV. 

III.  Uncertainty,  in  contracts,  728.    De^ 
claratUm,  I.  1. 

PLACITA. 

Fresh  placita  when  not  necessary,  148. 
Conspiracy,  I.  1. 

PLEA. 

I.  Setting  aside* 
When  false  and  intended  to  embarrass. 

If  a  plea  be  so  pleaded  that  it  is 
manifestly  intended  to  embarrass  the 
plaintiff,  the  Court,  on  affidavit  that 
the  plea  is  false,  will  set  it  aside. 

As,  where,  to  an  action  by  the  se- 
cond indorsee  of  a  bill  of  exchange 
against  the  acceptor,  defendant  pleaded 
that  the  doceptance  was  obtained  from 
him  by  fraud  of  the  drawer,  that  the 
bill  was  overdue  when  indorsed  by  the 
drawer  to  the  first  indorsee,  and  that 


PLEADING. 

both  indorsees,  at  the  tnne  of  taking 
the  bill,  had  notice  of  the  premises. 

A  plea  under  such  circumstances  is 
not  treated  as  a  mere  irregularity. 
Levy  V.  RaHton^  418. 

II.  Defences  that  cannot  be  pleaded. 

1.  Fraud  in  obtaining  an  act  of  Par- 
liament, 672.     Call,  IIL  1. 

2.  Pleas  to  evidence,  672.  Co//,  IIL  I. 

III.  Pleas  not  allowed  together. 

1.  Several  pleas  to  consideration  for 
granting  patent,  363.     Patent,  II.  1. 

2.  Direct  and  amimentative  traverses, 
672.    Call,  IIL  1. 

IV.  Particular  pleas. 

1.  Liberum  Tenement um,  65,    Tret' 
past,  II.  1. 

2.  Accord  and   satisfaction  by  com- 
promise of  action,  380.  Accord,  II.  I. 

3.  To  action  for  calls,  672.  CaU,  III.  1. 

4.  Not  guilty,  841.    County  Court,  1. 1. 

PLEADING. 

I.  Generality. 

In  notice  of  objections  to  patent,  363* 
Patent,  11.  1. 

II.  Ambiguity. 

In  pleading  accord  and  satisfaction, 
380.     Accord,  II.  1. 

III.  Duplicity. 

When  pleading  also  sworn  to  be  false, 
418.     Plea,  I. 

IV.  Argumentativeness. 

Argumentative  traverse,  672.  CaU, 
IIL  1. 

V.  Inconsistency. 

1.  In  plea  of  fraud  to  action  for  calls, 
672.    Callj  IIL  1. 

2.  Allegations  inconsistent  with  the 
legal  eflTect,  when  rejected,  911. 
Crotim,  11.  1. 

VI.  Construction. 

According  to  the  legal  efiect,  911. 
Croum,  II.  1. 

VII.  Premature  allegations. 
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Unnecessary  denial  of  appointment  in 
a  declaration  founded  on  uses  de- 
clared in  default  of  appointment^ 
482.    Account,  I. 

VIIL  Explanatory  averments. 

Reference  to  drawings,  363,  Patent, 
II.  1. 

IX.  Admission  in  pleading. 

J.  Admission  of  plaintiff's  possession 
by  plea  of  lib.  ten.,  65.  TVeipatt, 
II.  1. 

2,  Not  bv  omitting  to  traverse  in- 
cidental allegations,  or  evidence  of 
the  allegation  traversed,  869.  Pro- 
hibUion,  III.  2. 

3.  Effect  of  material  allegation  tra- 
versed not  being  proved,  as  regards 
the  admission  of  allegations  not 
traversed,  869.    Prohilntion,  III.  2. 

X*  Ownership. 

Plaintiff's  ownership  when  sufficiently 
alleged,  122.    Canal,  I.  1. 

XL  Title. 

1.  Title  in  stranger  replied  to  plea  of 
lib.  ten.,  65.     Trespass,  II.  1. 

2.  To  rent  seek,  under  grant  by  the 
Crown  as  of  a  rent  service,  911. 
Crown,  II.  1. 

3.  Continuance  of  estate  tail,  911. 
Crown,  II.  1. 

XII.  Presumption. 

Of  continuance,  911.    Crown,  II.  1 . 

XIII.  Traverse. 

What  allegations  need  not  be  traversed, 
869.     Prohibition,  III.  2. 

XIV.  Proper  conclusion. 

Of  plea  affirming  a  fact  prematurely 
denied  in  declaration,  482.  Account, 

XV.  Setting  aside  pleadings. 

When  they  are  intended  to  embarrass 
and  are  sworn  to  be  false,  418. 
Pleach 

POLICE. 

I.  Officer. 

His  liability  to  pay  fees  to  clerk  of 
justice,  742,    Gerk  to  Justice^  I.  1. 


II.  Metropolitan.     Metropolitan  Police 
District. 


POLICY. 
Of  insurance.    Insurance, 


POOR. 

I.  Clerk  to  guardians. 

Admissions  by;    against  whom  they 
are  evidence,  287.     Post,  XII.  1. 

II.  Treasurer. 

Order  on  treasurer  to  pay  himself, 
793.     Post,  XX.  3.; 

III.  Union  fund. 

Expenses  that  may  be  thrown  upon, 
340.    Post,yiX,l. 

IV.  Rateable  property. 

Public  cemetery,  571.    Post,  VI.  1. 

V.  Exemptions  from  rate:   literary  so- 
cieties :  appeal  against  certificate. 

Order  of  Sessions. 

On  appeal  against  a  certificate  given 
under  stat.  6  &  7  Vict,  c,  36.  to  exempt 
a  Literary  Societv  from  rates,  the 
Sessions  quashed  the  certificate  by  an 
order  reciting  that,  •*  Whereas  A,,  of," 
&c.  "  in  the  parish  of  B,,  presented 
his  petition  and  appeal,  setting  forth 
that  by  a  certain  certificate  '*  he,  "  as 
a  parishioner  and  ratepayer  of  the  said 
parish,'*  in  which  the  society  was  situate, 
**  conceived  himself  aggrieved."  The 
order  was  removed  by  certiorari,  and 
a  rule  obtained  to  quash  it,  on  affi- 
davits that  the  Sessions  had  decided 
erroneously  on  a  preliminary  objection. 

Held,  that  it  was  not  competent  to 
raise  such  a  question  in  this  form. 

Held,  also,  that  it  sufficiently  ap- 
peared by  the  order  that  the  appellant 
was  assessed  to  rates  from  which  the 
Society  was  exempted;  and  that  the 
order  was  good  on  the  face  of  it.  Re* 
gina  Y.  Stacey,  789. 

VI.  Rateable  value :  deductions. 

1.  What  salaries   and  collateral  ex- 
penses not  to  be  deducted. 

By  Stat.  6  &  7  W.A,  c,  cxxxvi.,  in- 


corporetinK  Tie  London  Cemetery 
Company,  the  Cocnpan;  were  required 
periodically  to  appoint  directon,  who 
ihould  manage  the  busiuMi  and  con- 
cerns of  the  Company  (subject  to  their 
control),  keep  and  uie  the  common 
seal,  have  the  custody  of  books,  deeds, 
Ac.,  call  meetings,  purchaie  and  «eU 
lands,  appoint  and  displace  chaplains 
and  other  ofGcers,  allow  them  stipends, 
take  of  them  securities,  make  contmcts 
touching  the  Company's  undertakinf, 
regulate  the  mode  of  interment  and 
the  disposition  of  vaults,  catacombs 
and  gravea,  and  the  sums  to  be  paid 
for  exclusive  right  of  burial  therein 
and  for  placing  monuments  ftc,  direct 
the  issuing,  receiving  and  disposal  of 
the  Company's  moneys,  and  all  their 
other  dealing*,  superintend  their  cc~ 
reipondence  and  the  keeping  of  thi 
accounts,  and  do  all  other  things  ne- 
cessarj  for  carrying  on  their  business 
and  mtuDtaining  actions  or  suits  i[ 
their  name  in  respect  of  debts  or  can 
tracts  &c-  relative  to  their  moneys,  &c. 
and  making,  enfarcing,  and  rescinding 
contracts,  &c. :  Also  auditors  who 
should  examine  the  report,  to  be  made 
by  the  directors,  of  disbursementi  and 
receipts,  audit  the  accounts  from  which 
the  report  was  drawD,  and  inspect  the 
vouchers  &c. 

The  Company  had  two  cemeteries, 
in  Middleiex  and  Surrey.  The  duties 
and  authority  of  the  directon  exteuded 
to  both. 

On  appeal  by  the  Company  against 
a  poor-rate  on  one  of  the  cemetenet 

Held,  that  they  were  not  entitled 
deduct  from  the  rateable  value  under 
the  Parochial  Assessment  Act,  6  &  T 
W.  4.  c,  96.  I.  i.,  the  salaries  of  the 
directors  and  auditors,  and  the  ex- 
penses of  an  office  in  London,  at  which 
the  directors  transacted  the  Company's 
business.  Jiegina  v.  St.  GUei,  Cam- 
6erweU,S7l. 
2.  Personal  remuneration  to  directors. 

On  appeal  by  3^  Soulhampton  Dock 
Company  against  B  poor  rate,  and  case 
stated  lor  the  opinion  of  this  Court, 
the  appellants  claimed  deductions  from 
the  amount  at  which  the  rateable  value 
isfol- 


state  the  lirti  headj. 
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Held,  an  allowable  deduction. 

4,  Cranes,  steam  engines,  shears,  and 
other  heavy  machinery,  attached  to  the 
freehold  and  essential  to  the  business, 
but  capable  of  being  detached  as  easily 
and  with  as  little  injury  to  the  freehold 
as  other  fixtures  put  up  for  the  pur- 
poses of  the  tenant*s  trade  and  usually 
valued  as  between  incoming  and  out- 
going tenant. 

Held,  not  an  allowable  deduction. 

5.  The  income  tax  which  a  tenant 
would  have  to  pay  on  his  net  profits 
after  payment  of  his  rent. 

Held,  not  an  allowable  deduction. 
Hegina  v.  Southampton  Dock  Company, 
687. 

3.  Steam  tug  ancillary  to  undertaking, 
537.     Ante,  2. 

4.  Not  the  supposed  tenant's  income 
tax,  587.    Ante,  2. 

5.  Not  fixtures  increasing  the  value  of 
the  occupation,  587.     Ante,  2. 

VH.  Removeability. 

Children  o^  Irish  parents,  207.  Post,  X. 

Vni.  Scotch  and  Irish  poor. 

Children,  where  to  be  removed  to, 
207.    Post,  X. 

IX.  Settlement  generally. 
Contingent  settlement,  207.    Post,  X. 

X.  Birth  settlement. 

Children  of  Irish  parents. 

,  The  children,  born  in  England,  of 
an  Irish  father  and  an  Irish  mother  be^ 
came  chargeable,  while  under  the  age  of 
sixteen,  after  the  father  had  deserted 
them  and  the  mother  had  died. 

Held,  that  the^  were  removeable  to 
the  parish  of  their  birth,  notwithstand- 
ing Stat.  8  &  9  Vict.  c.  117.  s.  2.;  that 
enactment  not  making  J^ng/tf/<-born 
children  removeable  directly,  but  only 
as  part  of  the  family  of  a  parent  who  is 
removed.  Begina  v.  Aii  Saints,  Derby, 
207. 

XI.  Settlement  by  estate. 

1.  Equitable  right  acquired  for  less 


than  30/.,  followed  by  conveyance 
for  more. 

A  building  club  was  formed  by  sub- 
scribers to  an  indenture,  which  recited 
the  purpose  to  be  raising  a  capital 
stock  for  erecting  dwelling  houses; 
and  they  agreed  to  articles,  which  pro- 
vided :  That  every  subscriber  should 
pay  6s,  8d.  monthly  :  freehold  land  was 
to  be  purchased  by  the  club  for  erect- 
ing houses :  each  member  to  take  as 
many  houses  as  he  should  have  shares : 
the  houses  to  be  built  according  to  a 
plan  annexed,  and  under  the  inspec- 
tion of  the  agents  of  the  Society :  the 
order  in  which  the  members  should 
take  the  houses  to  be  determined  by 
lot,  till  all  the  shares  should  be  drawn: 
no  member  to  mortgage  his  house  till 
the  conclusion  of  the  Society,  but  each 
to  pay  rent  to  the  officers,  which  was 
to  be  deemed  a  vesting  of  property  in 
them  :  no  subscriber  to  have  power  to 
let  or  sell  his  house  till  security  should 
be  given  to  the  satisfaction  of  the  pre- 
sident: the  monthly  payments  and 
rents  to  be  placed  to  the  funds  of  the 
Society  till  the  whole  subscriptions 
should  be  completed  and  all  the  dwell- 
ing houses  be  allotted,  and  possession 
ot  thein  given  to  the  respective  sub- 
scribers; the  president  meanwhile  to 
have  the  power  of  distraining  for  the 
rent :  if  a  member,  after  beine  put  in 
possession  of  a  house,  should  lock  his 
door,  quit  the  neighbourhood  for  six 
months,  and  neglect  to  pay  his  monthly 
payments  and  rents,  the  president  and 
steward  micht  take  possession  of  the 
house  and  let  or  sell  it :  at  the  deter- 
mination of  the  Society,  each  meml>er 
was  to  be  fully  entitled  to  his  share, 
and  a  conveyance  thereof  at  his  own 
expense;  the  surplus  stock  to  be  di- 
vided ;  and  meanwhile  each  member 
to  pay  1/.  yearly,  and  to  forfeit  his  share 
upon  making  default  of  any  of  the  pay- 
ments provided  for:  the  Society  not 
to  be  broken  up  while  six  members  ex- 
isted, or  before  all  the  buildings  should 
be  completed. 

The  club  contracted  for  the  purchase 
of  land,  and  commenced  building  with- 
out any  conveyance  being  made  to 
them.  The  land  was  afterwards,  by 
deed  to  which  the  club  was  party, 
mortgaged  to  A,  for  money  advanced 
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to  the  club.  The  whole  purchase 
money  paid  by  the  club  amounted  to 
more  than  30/.,  but  not  to  so  much  as 
30/.  for  each  subscriber.  In  1824  and 
1825,  E^  a  member  of  the  club,  drew 
his  share,  had  a  house  built  for  him, 
and  entered  into  possession ;  and  he 
paid  rent  till  the  mortgage  was  paid 
off,  when  the  mortgagee  conveyed  the 
house  to  E,  and  the  other  members 
severally.  The  club  had  shortly  before 
ended,  the  shares  having  been  paid  up 
and  the  bouses  built.  At  the  time 
when  the  club  ended,  J^.'s  monthly 
and  annual  payments,  exclusive  of  rent, 
exceeded  30/.;  but  such  payments  made 
before  he  came  into  possession  did  not 
amount  to  30/.  The  house  was  not  of 
the  annual  value  of  10/. 

Held  that  E,  acquired  a  settlement 
by  residence  in  the  house  after  the  con- 
veyance to  him,  not  having  had  any 
Wal  or  equitable  estate  untU  the  time 
of  such  conveyance,  and  having  before 
that  time  paid  more  than  30/.,  so  as  to 
satisfy  stat.  9  G.  1.  c.  7.  t,  5.  Regina 
V.  Carlton,  1 10. 

2.  Share  in  building  club,  110.    Ant^, 
1. 

3.  Equitable  right,  110.    Ante,  1. 

4.  How  to  be  stated  in  grounds  of  ap- 
peal. 

On  appeal  against  an  order  for  main* 
tenance  of  a  lunatic  pauper,  under  stat. 
8  &  9  Vict,  c.  126.  9.  62.,  by  a  parish 
adjudged  to  be  the  last  place  of  legal 
settlement,  the  grounds  of  appeal  stated 
a  settlement  by  reason  of  the  pauper's 
mother  being  entitled  to  and  in  posset- 
sionof  a  freehold  tenement  situate  in  the 
respondent  parish,  and  having  resided 
there  for  forty  days  up  to  and  at  the 
time  of  the  order,  the  pauper  being 
unemancipated.  It  was  not  stated 
whether  the  estate  was  purchased,  or 
how  aquired.  Held  that,  upon  grounds 
so  generally  stated,  the  appellants  could 
not  prove  that  the  mother  had  pur- 
chased a  freehold  estate  in  the  parish, 
and  resided  thereon. 

On  such  an  appeal,  it  is  not  a  good 
objection  to  the  order,  that  the  lunatic 
pauper  was  not  brought  before  the  jus- 
tice by  warrant  from  him  after  notice 
from  the  relieving  officer,  according  to 


stat.  8  &  9  Vkt.  c,  126.  «.  48.,  the  en- 
actments in  that  respect  being  directory 
only,  and  the  justice  having  jurisdic- 
tion, in  whatever  way  such  lunatic  pau- 
per is  brought  before  him.  RegiiM  v. 
Myddlan,  327. 

XII.  Settlement:    acknowledgment  by 
relief. 

1.  Request  by  clerk  of  union  as  evi- 
dence against  a  township  therein 
comprised. 

The  clerk  to  the  Guardians  of  W. 
Union,  comprising,  among  other  places, 
the  township  of  Wigan,  wrote  to  the 
Guardians  of  L.  Union,  stating  that  he 
was  directed  to  request  them  to  re- 
lieve, on  account  of  the  W.  Union, 
certain  paupers  resident  in  the  Union 
of  L,  and  chargeable  there.  The  clerk 
added  a  schedule,  stating,  among  othe 
particulars,  that  the  paupers  were  set<^ 
tied  in  Wigan,    The  L.  Union  there- 
upon advanced  money  to  the  paupei 
and  the  sum  was  repaid  to  them 
the  clerk  of  W,  Union. 

Held,  on  appeal  against  an  order        ^ 
removal  to   tVi^an,  that    these   fac^^^ 
were  primS  facie  evidence  of  an  a.^ 
knowledgment    by    Wigan    that   t%ni^ 
paupers  were  settled  there,    withc^ci/ 
proof  of  a  written  order  by  the  ff^ 
Guardians,  and  without  further  ev/« 
denceof  the  circumstances  under  whJci^ 
the  clerk  was  directed  to  write.    Re» 
gina  V.  iVigan,  287. 

2.  Of  what  it  is  an  acknowledgmeot, 
611.    Post,  XUL 

XIII.  Residence  under  certificate. 

What  conduct  of  settlement  parish  is 
an  admission  of  the  certificate. 

Examinations  before  two  justices  re- 
mnving  a  pauper  from  parish  B,  to 
parish  W,  snewed  that  the  pauper  was 
a  bastard,  born  before  1834,  in  a  third 
parish,C ;  that  his  mother  was  at  the 
time  of  his  birth  settled  in  W. ;  that 
before  her  confinement  the  overseers 
of  C  told  her  that  she  should  not  stay 
there  unless  a  certificate  from  parish 
W,  was  obt^ned ;  that  after  this  the 
overseer  of  W,,  took  her  to  affiliate 
the  child,  and  gave  her  relief  whilst 
she  remained  in  C. ;  and  that  parish 
W.,  for  sIk  years,  supported  the  pauper 
in  C.  after  the  mother  had  left  C.    On 
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appeal  against  the  order  of  removal 
the  Sessions  stopped  the  case,  on  the 
ground  that  the  examinations  disclosed 
a  prima  facie  birth  settlement  in  C, 
and  that  no  certificate  from  W,  to  C. 
was  produced,  nor  any  evidence  given 
that  such  certificate  was  lost. 

Held,  that  the  conduct  of  the  over* 
seers  of  W,  was  evidence  of  an  admis- 
sion by  that  parish  that  there  existed 
such  a  certificate  as  was  required  to 
settle  the  pauper  in  W, ;  for  that  an 
admission  of  the  effect  of  a  written  in- 
strument by  a  party  to  a  cause  super- 
sedes the  necessity  of  \  roducing  or  ac- 
counting for  sucn  instrument,  equally 
whether  the  admission  be  made  in 
words,  or  be  inferred  from  acts.  Re^ 
gina  V.  Basingstoke,  611. 

XIV.  Orders  on  taking  off  suspension. 

When  bad  for  not  shewing  that  they 
are  made  within  the  jurisdiction. 

Justices,  by  a  regular  order,  having 
the  county  as  venue,  removed  a  pauper 
to  his  settlement;  and  they,  at  the 
same  time,  by  indorsement  on  the  or- 
der of  removal,  suspended  the  execu- 
tion on  account  of  his  illness.  After- 
wards one  of  the  same  justices  and 
another  justice,  by  order  indorsed  on 
the  first  order,  directed  a  removal; 
and,  by  a  contemporaneous  order,  simi- 
larly indorsed,  they  directed  payment 
of  expenses.  The  last  two  orders  did 
not,  either  by  venue  in  the  margin  or 
statement  in  the  body,  shew  that  they 
were  made  in  the  county. 

Held,  that  they  were  bad  for  this 
fault;  and  they  were  quashed  on  cer- 
tiorari. 

Stat.  12  &  13  Vict,  c.  45.  *.  7.,  which 
enacts  that  no  objection  on  account  of 
any  omission  or  mistake  in  an  order 
shall  be  allowed  on  return  to  a  certio* 
rari,  unless  specified  in  the  rule  for 
issuing  the  certiorari,  does  not  apply 
where  the  rule  for  a  certiorari  has 
been  made  before  the  time  fixed  for 
the  statute  coming  into  operation. 
Begina  v.  Crowan,  221. 

XV.  Notice  of  chargeability. 
Whether   necessary,   and  what  suffi- 
cient, on  orders  for  maintenance  of 
lunatics,  349.    Post,  XX.  2. 

XVI.  Lunatic  poor :  removal  to  asylum. 


I.  Order  not  removable  by  certiorari. 

When  a  pauper  lunatic  has  been 
removed  to  an  asylum  by  an  order 
under  stat.  8  &  9  Vict,  c,  100.  s,  48., 
justices  mav  adjudicate  upon  the  settle- 
ment, under  stat.  8  &  9  Vict,  c.  126. 
s,  58.,  and  an  order  may  be  made  upon 
the  parish  of  the  settlement,  under 
stat.  8  &  9  Vict,  c,  126.  s,  62.,  for  pay- 
ment of  expenses. 

Such  order  of  removal  cannot  be 
brought  up  by  certiorari. 

If  It  be  so  brought  up,  the  objection 
to  the  certiorari  may  be  taken  on  the 
return. 

It  is  no  valid  objection,  that  the 
order  for  payment  of  expenses  sets 
forth  the  order  of  removal,  and  the  ad- 
judication of  the  settlement,  by  way  of 
recital,  without  finding  that  the  state- 
ments in  such  order  and  adjudication 
are  true. 

The  order  may  be  for  payment  of  a 
sum  specified  as  reasonable  at  the  time 
of  the  order,  "  or  such  other  weekly 
sum  as  theproprietor  of  the  said  house 
shall  hereafter,  and  from  time  to  time, 
reasonably  charge." 

The  order  for  payment  bein^  brought 
up  by  certiorari,  it  is  no  valid  objec- 
tion, that  the  order  of  removal  appears 
by  affidavit  to  have  been  given  by  a 
clergyman  who  was  not  the  officiating 
clergyman  of  the  parish  from  which  the 
removal  was  made. 

Nor  that  it  does  not  appear  by  the 
order  of  adjudication  that,  before  ad- 
judication, any  notice  was  given  to 
the  parish  in  which  it  is  adjudged  that 
the  pauper  is  settled. 

Nor  that  the  order  for  payment  re- 
cites an  adjudication  that  the  parish 
^  was  the  place  of  the  last  legal  settle- 
ment" of  the  lunatic,  without  farther 
stating  the  time  of  the  settlement. 

Nor  that  such  order  does  not  state 
the  pauper  to  have  been  chargeable  to 
the  parish  from  which  he  was  removed. 

Nor  that  the  removal  is  to  a  private 

licensed  asylum,  but  it  does  not  appear 

that  there  is  no  county  asylum  or  that 

such  asylum  is  full.     Begina  v.  Hat-' 

field  Peverel,  298. 

8.  By  clergyman  not  the  officiating 
clergyman,  298.    Ante,  1 . 

3.  To  private   licensed  asylum,  298. 
Ante,  1. 
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4.  Jurisdiction  in  whatever  way  lunatic 
is  brought  before  justice,  327.  Ante, 
XL  4.  349.    Post,  XX,  9, 

5.  Difference  in  regard  of  expenses 
between  removal  by  justice  and  re- 
moval by  clergyman,  340.  Post, 
XX.  1. 

XVII.  Lunatic  poor ;   expenses  of  exa- 
mination and  removal. 

1.  When  order  may  be  made. 

Sect.  5S  of  Stat.  8^9  Fie/,  r.  126., 
which  empowers  justices  to  inquire 
into  and  adjudicate  upon  the  settle- 
ment of  "  any  pauper  lunatic  confined 
or  ordered  to  be  confined  "  in  a  lunatic 
asylum,  authorises  the  proceeding  only 
during  the  time  while  the  pauper 
remains  in  confinement,  and  the  time 
between  the  order  for  his  being  con- 
fined and  the  beginning  of  his  confine- 
ment. 

And,  if  an  order  for  maintenance, 
under  sect.  69,  be  made  on  a  parish 
as  the  last  place  of  a  pauper  lunatic's 
settlement,  and  the  adjudication  has 
taken  place  after  the  pauper  was 
discharged  from  the  asylum,  the  order 
is  bad,  though  the  discharge  was  within 
twelve  months  from  the  beginning  of 
the  confinement. 

Semble,  per  Coleridge  J.,  that  an 
order,  under  sect.  62,  directing  pay- 
ment of  the  expenses  of  examining 
and  conveying  the  lunatic  to  the 
asylum,  may  be  made  more  than  twelve 
months  after  those  expenses  have  been 
incurred.  Regina  v.  Wolverhampton, 
318. 

2.  The    order    may  be    made    after 
twelve  months. 

By  Stat.  8  &  9  Vict,  c,  126.  s.  62., 
when  a  pauper  has  been  sent  by  order 
of  iustices,  &c.,  to  a  lunatic  asylum, 
and  is  afterwards  adjudged  to  be  settled 
in  a  parish  or  union  other  than  that 
from  which  he  was  sent,  two  justices 
may  make  an  order  upon  the  guardi- 
ans or  overseers  o(  the  first-mentioned 
parish  or  union  for  payment  to  the 
guardians  or  overseers  of  the  other 
parish  or  union  of  all  expenses  "  in- 
curred by"  them  "in  or  about  the 
examination  of  such  lunatic,  and  his 
conveyance  to  the  asylum,"  *'  and  of 
all  moneys  paid  by  "  them  to  the  pro- 
prietor of  the  asylum  "for  lodging. 


maintenance,"  &c.  ^  of  such  lunatic, 
a$td  incurred  witkm  twelve  calendar 
months  prepious  to  the  date  of  snek 
order:' 

Held  that  the  limitation  to  twelve 
months  applies  to  the  expenses  of 
lodging,  maintenance,  &c.,  but  not  to 
those  of  examination  and  conveyance. 
And  an  order  for  payment  of*^  both 
classes  of  expenses,  not  shewing  when 
any  part  had  been  incurred,  but  only 
that  they  had  been  paid  within  the 
preceding  twelve  months,  was,  on  cer- 
tiorari,  quashed  at  to  the  expenses  of 
lodging,  maintenance,  &c.,  but  not  as 
to  those  of  conveyance  and  examina- 
tion. 

When  orders  have  been  returned 
to  a  certiorari,  and  their  validity  is 
argued  on  the  return,  it  is  too  late  to 
urge  that  the  objections  to  the  order 
were  not  specified  in  the  rule  for  a 
certiorari.    Begina  v.  Wimsier,  544. 

See  also  518.    Anie,\. 

5.  Order  on  treasurer  to  pay  himself, 
795.    Post,  XX.  3. 

XVIII.  Lunatic  poor:    medical  certi- 
ficate. 

1.  Effect  of  variations  from  statutory 
form,  349.     Post,  XX.  S. 

2.  Inferences  af  to  qualification  and 
residence,  549.    Post,  XX.  2. 

3.  Effect  of  irregularities  in  fact,  549. 
Post,  XX.  2. 

4    Consequence  of  keeper   receiving 
lunatic  without,  349.     Post,  XX.  2. 

XIX.  Lunatic  poor  :  order  of  adjudica- 
tion of  settlement. 

No  appeal  lies. 

No  appeal  lies  against  an  order  of 
justices  under  stat.  8  &  9  Vict,  c,  126. 
s.  SS>,,  determining  the  place  of  settle- 
ment of  a  lunatic  pauper  confined 
under  the  provisions  of  that  Act. 
Regina  v.  St,  Mary,  Somtkamfdon,  815. 

XX.  Lunatic  poor:  order  of  mainten- 
ance. 

1 .  When  to  be  made  on  the  Union. 

Stat.  12  &  15  Vict.  c.  103.  s.  S, 
which  throws,  in  certain  cases,  the 
expenses  of  removing  a  pauper  lunatic 
to  an  asylum^  and  maintaining   him 
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there,  on  the  Union  comprising  the 
pttrish  which  would  be  liable  but  for 
the  statute,  applies  only  when  the 
lunatic  has  been  placed  in  the  asylum 
under  an  order  of  justices :  not  when 
he  has  been  removed  under  the  order 
of  an  officiating  clergyman  and  a  parish 
officer.  JRegina  v.  Si.  Leonard\ 
SkoredUch,  340. 

2.  When    sufficient   without   formal 
finding  of  chargeability. 

It  is  no  valid  objection  to  an  order 
of  maintenance  made,  under  stat.  8  & 
9  Vki,  €•  126.  i.  62.,  on  a  parish  ad- 
judged to  be  the  last  legal  settlement 
of  a  pauper  lunatic  confined  in  an 
asylum,  that  the  lunatic  is  not,  on  the 
face  of  the  order,  found  to  be  charge- 
able to  the  parish  whence  he  was 
removed,  if  the  order  shews  that  in 
fact  the  lunatic  has  been  maintained 
in  the  asylum  at  the  expense  of  such 
parish. 

Nor  that  notice  of  such  chargeability 
has  not  been  sent  to  the  parish  on 
which  the  order  is  made :  and,  if  this 
were  necessary,  it  would  be  enough  to 
send  the  examinations  on  which  the 
order  was  made,  if  they  shew  the 
chargeability. 

Nor  that  the  medical  certificate, 
annexed  to  the  order  for  removal  to 
the  asylum,  varies  from  the  form  in 
Schedule  (E.)  No.  l  of  stat.  8  &  9 
Vict,  c,  126,  in  not  stating  the  place 
of  abode  of  the  person  signing  it,  or 
that  he  was  a  fellow  or  licentiate  of 
theColl^  of  Physicians,  or  a  graduate 
in  Medicine,  or  a  Member  of  the 
College  of  Surgeons,  or  an  apothecary 
authorised  by  the  Apothecaries*  Com- 
pany. 

The  confinement  of  the  lunatic  does 
not  become  unlawful  by  reason  of 
tuch  irregularity,  where  it  does  not 
appear  that  there  was  in  fact  no  quali- 
fication, or  that  the  residence  was  in 
fact  not  known  :  and  the  existence  of 
the  qualification,  and  the  fact  of  the 
residence  being  known,  may  be  inferred 
from  the  examinations. 

The  confinement  existing  de  fiicto, 
ond  not  being  unlawful,  the  jurisdic- 
tion of  the  justices  to  adjudicate  on 
the  settlement,  and  to  make  an  order 
of  maintenance,  arises* 

V0I..X1V,  N.8. 


The  keeper  of  the  asylum  incurs 
responsibility  by  receiving  the  lunatic 
without  a  regular  medical  certificate ; 
but,  having  so  received  him,  is  bound 
to  continue  the  confinement  until  the 
lunatic  is  discharged.  Regina  v. 
Minster,  349. 

S,  Order  on  treasurer  to  pay  himself 
on  behalf  of  another  township  in  the 
Union. 

A  pauper  lunatic  was  sent  by  a 
justice  from  the  township  of  A.  in  the 
Union  of  W,  to  the  county  Asylum ; 
and  the  justice  made  an  order  upon 
the  treasurer  of  the  guardians  of  the 
Union  for  payment  of  the  expenses. 
Subsequently,  two  justices  adjudicated 
that  the  settlement  of  the  lunatic  was 
not  in  A.f  but  in  township  W.,  also  in 
the 'same  Union  of  W,;  and  the  two 
justices,  by  an  order  reciting  the  above 
facts,  ordered  the  treasurer  of  the 
Union,  on  behalf  of  such  parties  as  the 
law  required,  to  pay  to  himself,  out  of 
any  moneys  that  might  be  in  his 
hands,  the  expenses  already  incurred 
on  behalf  of  A. :  and  likewise  to  pay 
the  future  expenses. 

Held :  That  the  order  was  good  in 
substance,  as  an  order  was  required, 
under  the  circumstances,  to  justify  the 
treasurer,  in  paying  as  on  behalf  of 
IV,  And  that  the  form,  requiring  him 
to  pay  to  himself,  as  above,  was  correct. 
Regina  v.  East  Ardsley,  795. 

4.  Notice  of  chargeability,  349.  AntCy 
2. 

5.  Defects  in  medical  certificate,  349. 
Anie^  2. 

6.  Jurisdiction  on  confinement  de 
facto,  349.    Ant^,  2. 

7.  Whether  there  is  an  option  as  to 
the  party  on  whom  it  is  to  be  made, 
793.     Ante,  3. 

8.  After  removal  under  stat.  8  &  9 
Vict,  c,  100.  s,  48.,  298,  AntL 
XVI.  1. 

9.  Removal  and  adjudication  of  settle- 
ment shewn  only  by  way  of  recital, 
298.     Ante,  XVI.  1. 

10.  For  a  specific  sum  or  future  rea- 
sonable charge,  298.     Ante^l^Vl.  1. 

11.  Not  shewing  time  of  settlement* 
298.    Ante^  XVl.  1. 
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14.  Not  to  be  made  after  discharge  of 
lunatic,  318.     Anti,XVn.i. 

15.  Not  lufficient  when  it  ihews  the 
expenses  paid  within  twelve  monthi 
without  ihemoR  when  incurred, 
a*4.   ^»ii,XVll.  3. 


XXII.  Appeal:  abandonment  of  appeal, 
after  entry  and  respite;  costi;  fonn 
of  judgmeni,  435.    Poit,  XXIII.  I. 

XXIII.  Appeal :  judgment  and  coits. 

1.  Distinction  between  diBmisial  of  ap- 
peal and  confirmation  of  order. 
Appellants  entered  and  respited 

appeal    againit  an    order  of  removal, 
but  did  not  deliver  grounds  of  appeal. 
Afterwards  they  ;{ave  notice  of  aban- 
doning their  appeal,  but  did  not  satisfy 
the  respondent]  as  to  costs.      The  r 
spondenta,  therefore,  went  to  the  ne 
Quarter  Seuions,  and  moved  (the  a 
pellants  not  being  present)   that  tl 
order  might  be  confirmed.     The  Ses- 
sions (after  stat.  11  ft  IS  Vkl.  c.3\.) 
confirmed  the  order  of  removal,  and 
•warded  costs  to  be  paid  by  the  ap> 
pellants  to  the  respondents. 

Held,  on  certiorari  and  motio 
quash,  that,  although  the  confirmation 
was  an  excess  of  authority,  the  order 
of  Sessions  was  valid  as  to  the  award 
of  cosla,     Begma  v.  Over,  425. 

2.  Order  of  Sessions  not  quashed 
when  costs  sairie  either  way,  425. 
Anle,  I. 
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PRIVITY. 

Of  parties. 
On  transfer  of  shares,  205.    Call^  L 

PROCEEDINGS. 

Irregular. 
Laches,  446.    Appearance,  I. 


PROCEDURE. 
Criminal.    Criminal  Procedure, 

PROCESS. 
In  criminal  cases,  148.    Compiracy,  I.  1. 

PRODUCTION. 

Of  documents,  when  excused,  611.  Poor, 
XIII. 

PROFITS. 

I.  Belonging  to  land :  ferry,  35.    Com' 
pensation,  I. 

II.  Expected,  an  insurable  interest ;  and 
bow  described,  634.    Insurance,  I. 

PROHIBITION. 

I.  When  it  lies. 

1.  To  County  Court  judge  where  title 
is  in  question,  710.  County  Court,  III. 

2.  Effect  of  decision  of  inferior  court, 
710.     County  Court,\lh 

IL  When  refused. 

Where  no  want  of  jurisdiction,  25. 
CompensatioTi,  I. 

III.  Pleadings. 

1.  Declaration  and  plea  as  to  title 
being  in  question,  710.  County 
Court,  III. 

2.  Traverse  of  the  material  part  of  a 
custom,  omitting  incidental  allega- 
tions. 

Declaration  in  prohibition    recited 
that  plaintiff  was  not  impropriator  or 


proprietor  of  the  tithes  "  in  the  parish 
of  T.,"  and  « the  said  T.  had  not  been, 
nor  was "  a  parish ;  and  the  chancel 
mentioned  in  the  articles  after  set  forth 
did  not  belong  to  the  impropriate  rec- 
tory in  the  articles  mentioned;  and 
plamtiff  bad  not  possession  of  the 
chancel.  That  there  was  (l)  a  custom 
in  T,  that  the  inhabitants  should  re- 
pair the  chancel;  (8)  also  a  custom 
that,  when  repairs  to  the  chancel  had 
been  necessary,  the  chapel  wardens  of 
the  chapelry  had  ordered  and  paid  for 
the  repairs,  and  plaintiff  had  not  re- 
paired or  paid;  (3)  also  a  custom  that 
church  or  chapel  rates  for  the  repairs 
of  the  church  or  chapel  of  T,  had  been 
made,  collected  and  expended  within 
T.  by  the  chapel-wardens  thereof,  and 
the  repairs  of  the  chanoel  pdd  for  out 
of  sucn  rates  by  the  diapel-wardens ; 
(4)  also  a  custom  that  the  chapel- 
wardens  had  yearly  passed  their  ac- 
counts to  the  inhabitants  of  T.  of  the 
moneys  collected  and  expended  by 
them  on  account  of  the  church  or 
chapel  rates  of  T.  It  was  further  re- 
cited, that  such  tithes  of  T.  as  arose 
to  plaintiff  had  always  been  collected 
by  a  person  appointed  by  the  tithe- 
payers  within  7%  which  person  had 
been  rated  to  the  church  and  other 
rates  of  T,;  and  the  chapel-wardens  of 
T.  had  been  paid  such  rates,  or  de- 
ducted them  from  the  tithes  receivable 
b^  plaintiff:  That  plaintiff  had  agreed 
with  the  tithe-payers  of  T.  to  accept 
a  certain  sum  in  lieu  of  the  tithes  of 
T,  arising  to  him,  the  remainder  of 
such  tithes  to  remain  uncollected,  and 
be  taken  in  lieu  of  all  church  and  other 
rates  due  from  plaintiff  within  T.; 
which  agreement  nad  for  many  years 
been  acted  upon.  That  defendants 
caused  a  suit  to  be  promoted  a^nst 
plaintiff  in  the  Arches  Court  of  Can- 
terbury, wherein  they  articled  (among 
other  things)  that  he  was  impropriator 
of  the  tithes  arising  "  in  the  parish  of 
T.  aforesaid,"  which  were  sufficient 
for  the  repair  of  the  chancel  of  the 
'*  parish  church  of  T. ; "  that  he  was 
in  possession  of  the  chancel;  that  it 
was  dilapidated  by  his  default;  and 
that  he  had  been  required  by  the 
churchwardens  to  repair  it,  but  had 
refused:  That  to  this  libel  defendant 
5T  8 
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put  in  a  negative  issue,  denying  the 
allegations  of  the  libel  on  articles,  and 
also  brought  in  his  responsive  allega- 
tion, which  was  duly  admitted,  and  did 
thereby  ^^  allege  the  said  several  cus- 
toms and  matters  in  the  introductory 
part  of  this  declaration  mentioned,  in 
answer  to  the  said  libel  on  articles,  and 
the  said  charge  therein  contained;  and 
did  then  and  there  offer  to  prove  the 
^  same  in  due  form  of  law:*'  yet  de- 
fendant threatened  to,  and  would, 
**  prosecute  the  trial  of  the  said  several 
customs  and  matters  in  the  introduc- 
tory part  of  thu  declaration  mentioned 
in  the  sdd  Court  CbristiaQ,"  unless 
writ  of  prohibition,  &c. 

Defendants  pleaded  only  a  traverse 
of  allegation  (1^  of  custom ;  and  a  tra- 
verse  of  allegation  (3)  of  custom.  On 
these  travenes  issues  were  joined,  which 
were  found  for  defendants. 

On  motion  for  judgment,  non  ob- 
stante veredicto.    Held : 

1.  That  the  pleas  were  not  bad  for 
omitting  to  traverse  the  allegations  (s) 
and  (4)  of  custom,  these  bemg  imma- 
terial, or  merely  incidental  to  and  evi- 
dence of  the  allegations  of  custom 
traversed. 

2.  That  the  pleas  were  an  insufficient 
ansMrer,  inasmuch  as  they  did  not  meet 
the  allegation  that  71  was  not  a  parish, 
which  was  a  fact  not  triable  by  the 
Ecclesiastical  Court. 

5.  That  there  ought,  therefore,  to 
be  a  repleader,  but  not  a  judgment  non 
obstante  veredicto,  inasmuch  as,  the 
plaintiflf  not  having  proved  the  allega- 
tions traversed,  there  was  no  admission 
on  the  record  of  the  allegations  not 
traversed.  Diike  of  Rutland  v.  Bag' 
ihaw,  869. 

5*  Omission  to  meet  alle^tion  of  ma- 
terial facts  not  triable  m  the  Eccle- 
siastical Court,  869*    Ante,  2. 

4.  Allegations  not  traversed  when  not 
admitted  on  the  record,  869.  Anti, 
8. 

5.  Repleader  when  awarded,  869.  AtUi, 
2. 

IV.  Costs.  ■ 

Prisoner  for,  when  entitled  to  his  dis* 
charge,  40J.    Costs,  1. 


PROMOTIONS. 


Page  185. 


PROPERTY. 


In  goods  and  chattels. 
Conditional  transfer,  496.    Agent,  L 

PROVISIONAL  REGISTRATION. 
Company^  I. 

PUBLICATION. 
Of  libel,  185.    Ihfamaium,h 

PURCHASE. 
Vendors  and  Purchasers. 

QUARE  IMPEDIT. 

When  the  proper  remedy  at  law,  139. 
Advowson.  I. 

QUARTER  SESSIONS. 
AppeaL 

QUEEN'S  BENCH. 

I.  Court  of. 

Offices  belonging  to  the  Court,  820. 
Clerk  of  the  Papers. 

II.  Acts  of  Court  on  the  three  days  next 
before  full  term,  148.  Conspiracy,  I.  1. 

QUEEN'S  PRISON. 
Clerk  of  the  papers.   Clerk  of  the  Papers^ 

RAILWAY. 

I.  Power  to  purchase  or  tell  part  of  a 
line,  902.    Company,  X.  4. 

It.  Width  of  roads  under  bridges,  687. 
Bridge. 

III.  See  also  Company^ 


READINESS. 


RENT. 
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READINESS. 

Averment  of. 

When  necessary,  788.    Dedarationy  I, 


]. 


RECEn^R. 


or  metropolitan  police  force^  742.    Clerk 
to  Jiutke,  I.  1. 


RECTTAL. 

X,  Shewing  essential  particulars  by  way 
only  of  recital,  298,    Poor,  XVl,  1. 

II.  Estoppel  by,  781.    Deed,  I. 


RECORD. 

In  criminal  cases. 

I.  Order  for  new  trial,  31.    Affidavit,  I. 

II.  Sufficient  commencement  of  pro- 
ceedings after  outlawry,  148.  Conspire 
acy,  I.  1. 

III.  All^ation  of  custody  without  de- 
scribing the  process,  148.  Conipiracy^ 
1. 1. 

RECTOR. 

Obligation  to  repair  chancel,  869.  Tro' 
kibUion^  III.  2. 

REGISTER. 

I.  Parish. 

Proper  custody. 

Stat.  52  G.  3.  c,  146.  s,  5.  requires 
parish  registers  to  be  kept  at  the  mir- 
son's  house  or  in  the  church.  The 
custody  of  such  registers  by  the  parish 
clerk  at  his  house  is  not,  unless  ac- 
counted for,  such  reasonably  proper 
custody  as  to  render  receivable  in  evi- 
dence an  extract  made  by  a  witness 
from  a  book  produced  to  him  as  the 
parish  register  by  the  clerk,  at  the 
clerk's  house.  Doe  dem.  Lord  Arundel 
V.  Fowler,  700. 

II.  Of  shareholders,  205.    Call,  I. 


III.  Provisional  registration,  803.     Com- 
pany, I.  1. 

REGUL^  GENERALES. 

mi.  T.  4.  W.  4.  s.  20.     Form  A.  Inter- 
lineated  document,  202.    Admistion,  I. 

REMAND. 
Page  759.    Committal,  IV. 

REMEDY. 

I.  Generally. 

Effect  of  some  of  the  statutory  reme- 
dies not  being  applicable,  793. 
Poor,  XX.  3. 

II.  In  particular  instances. 

1.  For  erroneous  decision  on  a  pre» 
liminary  objection,  789.    Poor,  V. 

2.  Action,  or  application  to  commis- 
sioners, 122.    Canal,  L  1. 

3.  Of  transferor  for  calls  paid  by  him 
afler  transfer  and  before  registration, 
205.    Call,  I. 

4.  Mandamus,  Quare  Impedit,  or  pro- 
ceeding in  Equity,  139.  Advowson^ 
I. 

REMOVAL. 
Of  paupers.     Poor, 

RENEWAL. 
OfbiUs,891.    Bills,Ll. 

RENT. 

I.  Rent  service. 

1.  Grant  by  Crown  to  trustees  under 
stats.  22  C  2.  c.  6.  and  22  &  23  C  2. 
c,  24.  when  within  the  exception, 
911.     Crown,  II.  1. 

2.  How  converted  into  a  rent  seek. 
Crown,  II.  1. 

II.  Rent  seek. 

1.  Rent  service  how  converted  into^ 
911.    Croipfi,  II.  1. 
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REPAIRS. 


SEQUESTRATION. 


9.  When  it  may  be  distrained  for,  911. 
Croum^  II.  1. 

5.  Determinable  on  the  failure  of  an 
estate  tail,  911.    Croum,  II.  1. 

4.  Grant  to  corporation  when  not  void 
[)ysta 
11.1. 


tocorpo 
).  of  Mor 


by  stats,  of  Mortmain,  911.    Crowns 


5.  Attornment  of  terre-tenant,  911. 
Croum,  II.  1. 

III.  Pleading. 

Avowry  for  rent  seek  under  grant  from 
Crown,  what  it  must  shew,  911. 
Crown,  II.  1. 

IV.  Distress  for.    Distress, 


REPAIRS, 
f.  Of  buildings  demised. 
Page  832.  Landlord  and  Tenant,  II.  1. 

II.  Of  chancel,  869.    ProtMHon^  III.  2. 

III.  Of  highways.    Hightvatf.  \ 

REPLEADER. 

When  awarded,  there  being  no  admis- 
non  on  the  record,  869.  ProkUntion, 
III.  8. 

REPLEVIN. 
Avowry.    Avowry. 

REPLICATION. 

Title  in  stranger  replied  to  plea  of  lib. 
ten.,  65.     Trespass. 

RETURN. 

I.  To  writ  of  Habeas  Corpus,  554.  Ha- 
beas  Corpus,  I.  1. 

n.  To  mandamus.    Mandamus,  V. 

REVENUE. 
Stamps.    Stamp, 

REVERSAL. 
Of  outlawry,  148.    Conspiracy^  I.  I. 


REVOCATION. 
Of  submission,  589.    Arhiiraikmt  L  1. 

RIGHT. 

I.  Equitable,  110.    Poor,  XL  1. 

II.  Wrongful  acU  tending  to  establish, 
19S.     Canal,  I.  1. 

RIOT. 

Action    for    felonious    demolition     by 
rioters,  70  ncjl. 

ROAD. 
Under  railway  bridges,  687.     Bridge. 

RULE  OF  COURT. 


Effect  of , illegality,  529,  644. 
Hon,  L  1,  3. 


SALARIES. 

Deductions  on  account  of,  571.     Poor, 
VLl. 

SALE. 
Vendors  and  Purchasers. 

SATISFACTION. 

By  payment  of  a  smaller  sum  with  dis- 
count, 664.     Demand,  I.  1. 

SEAS. 
Peril  of,  what  is,  634.     Insurance,  I, 

SECOND  APPLICATION. 
Page  74.    Bastard,  1. 1. 

SEQUESTRATION. 
Page  8i5     Benefice,  III.  1. 


SESSIONS. 


STATUTE. 
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SESSIONS. 
Appeal,    Justice  of  the  Peace. 

SETTLEMENT. 
Of  the  poor.     Poor, 

SETTING  ASIDE  PLEADINGS. 

When  intended  to  embarrass  and  sworn 
to  be  false,  418.    Plea,  I. 

SHARE. 
Transfer  and  register,  205.    Call,  I. 

SHERIFF. 

Sale  by. 

Efiect  of  rightful  owner  claiming  goods 
after  they  are  sold  and  resold,  621. 
Vendors,  IV.  2. 

SIGNATURE. 

Countersigning    as    distinguished    from 
signing,  554.    Habeas  Corpus,  I.  1. 

SILENCE. 
Inference  from,  664.    Demand,  I.  1. 

SPECIAL  CASE. 
Reserved  on  Appeal.    Appeal,  X. 

SPECIFICATION. 
Of  a  patent,  363.    Patent,  11.  I. 

STAMP. 

I.  On  agreements. 

Exemption  of  agreements  for  hire  of 
labourer,  405.    Agent,  IL 

II.  On  bonds,  732.    Bond,  I. 


STATUTE. 

First  :  Generally. 

I.  Construction  of  statutes.     Construe' 
Hon,  I. 

n.  Fraud  in  obtaining  act :  not  a  defence 
to  an  action  under  the  act,  672.     Call, 

in.  1. 

III.  Carrying  acts  into  execution. 

What  business  does  not  fall  within  this 
description,  742.    Clerk  to  Justice,  I. 

IV.  Powers  of  purchase  and  sale. 
Power  of  one  body  to  sell  not  implied 

from  power  of  another  body  to  buy, 
902.     Company,  X.  4. 

V.  Statutory  forms. 

1.  Omission  in,  of  findings  that  would 
otherwise  have  been  necessary,  229. 
Highway,  II.  1. 

2.  Variations  from,  when  mere  irr^u- 
larities,  349.     Poor,  XX.  2. 

Secondly  :  Decisions  on  General  Sta- 
tutes. 

VI.  II  iT.  7. c.  1 2.    (Pauper). 
Liability  to  fees,  552,    Pauper, 

VII.  24  H  8.  c.  12.    (Restraint  of  Ap- 
peals). 

Sect.  2.  What  dues  included,  1. 
Mortuary, 

VIII.  27  H.  8.  c.  20.    (Tithes). 
What  dues  included,  1.     Mortuary. 

IX.  32  H.  8.C.  7.  (Tithes  and  offerings). 
What  dues  included,  1.     Mortuary, 

X.  2  4-  3  Ed,  6.  c,  15.    (Tithes). 
What  dues  included,  1 .    Mortuary, 

XI.  22  C.  2.  i,  6,    (Crown  rents). 

Sect.  3.  Reversion  in  the  Crown,  91 1. 
Crown,  II.  1. 

XIL  22  4-  23  C.  2.  c,  10.  (Distributions). 

Sect.  1.  Administration  bond,  240. 
'Executors,  I. 

XIII.  22  4-  23   C,  2.  €,  24.    (Crown 
rents). 
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SecU.  1,  8.   Grant  by  Crown,  911 
Crown,  II,  1. 


XIV.  29  a  2.  c.  3.    (Fraud8> 
Sect.  4.  Consideration,  431.  Contract^ 

IV.  1. 

XV.  \^2W.i M. c. 5.    (Distress). 

Sect.  2.  Notice  of  distress,  625.    Ac* 
quiital,  I. 

XVI.  7^6  W.  5,  c.  6.    (Small  tithes). 

Sect.  2.  What  dues  included,  1 .    Mot" 
tuary. 

XVII.  9^\0W.3.c.lS.    (Arbitration). 

Sect.  1.  Reference  by  order  of  Nid 
IVius,  529.    ArbUraiion,  I.  1. 

XVIII.  1   Ann.    stat  I.  c,  7.     (Land 
revenues). 

Sect.  5.  Conveyance  by  Crown,  81. 
Crown,  I.  1. 

XIX.  4  Ann  c.  16.   (Amendment  of  the 
Law). 

Sect.  9.  Grants,  911.    Crown,  II.  1. 

XX.  9  G.l.c.l.    (Poor). 

Sect.    5.   Purchase   of    estate,    110. 
Poor,  XI.  1. 

XXL  4  G,  2.  c,  28.    (Frauds  by  tenants). 

Sect.  5.  Distress  for  rent  seek,  oil. 
Crown,  11.  1. 

XXII.  25   G.  2.    c.    36.     (Disorderly 
houses). 

Sect.  10.  Removal  of  indictments,  568. 
Certiorari,VllL  1. 

XXIII.  27  G.  2,  c.  3.    (Conveyance  to 
gaol). 

Sect.  1.  Expenses,  759.      CommiltaL 
IV. 

XXiy.  27  G,  2.  r.  17.    (King's  Bench 
Prison). 

Sect.  7.  Clerk  of  the  papers,    820. 
Clerk  of  the  Papers. 

XXV,  41  G,3,  c.  109.    (Inclosure). 

Sects.  8,    9.      Highways,    755.    /n- 
closure,  I.  1 . 

XXVI.  43  G.3.  c,  H9.    (Stamps). 


STATUTE. 

5dM.  PartL    Bond, 732.  Bomd^l. 

XXVIL  48  G.  3.  c.  1 23.    (Small  di*ts), 

Sect.   1.   Costs  of  PlrohilMtion,  403. 
CoiU,  I. 

XXVIII.  52  G.  3.  c.  146.    (Parish  r^s- 

ters). 

Sect.  5.  Custody,  700.    RegjUUr^  I. 

XXIX.  SS  G.  3.  c.  184.    (Stamps). 

Sched.  I.  tit  Agreements    Exemption 
405.    Agent,  U. 

XXX.  7  &  8  G^.  4.  c.  31.     (Remedic 
against  the  Hundred). 

Sect.  2.  Action  against  hundred,  704 
Mine,  I. 


XXXI.  10  G.  4.  c.  44.    (Metropolita 

Police). 

1.  Sect.  57.  Fees,  742.  derk  i 
JtuHce,  1.  1. 

2.  Expenses  of  conveying  to  gaol  pri 
soners  committed  by  Police  Msjgv 
trates,  759.     Commitial,  IV. 

XXXIL  10  G.  4.  c.  56.    (Friendly  Sc 
cieties). 

Sect.  27.  Arbitration,  45, 6J.  JFnendl 
Sodeitf,  I. 

XXXIIL  11   C;.  4.  &  1    FT.  4.  e.  51 
(Common  Law  Officers). 

Sects.  4,  7,  8.  Fees,  820.  Clerk  oftk 
Papers. 

XXXIV.  1 1  G.  4.  &  1  >r.  4.  c.  70.  (Ad 

ministration  of  Justice). 

Sects.  16,  17.  Attorney  of  Court  c 
Great  Sessions  in  Wales,  588.  Ak 
iomey,  I. 

XXXV.  1   W,  4.  c.  5.    (Adrainistratio: 
of  Justice). 

Sect.  2.  Return  days,  148.  Conspi 
racy^  I.  1. 

XXXVL  1    W.  4.  c.  21     (Plrohibitioi 
and  Mnudamus). 

Sects.  6.  Costs  of  application  for  man 
damns,  684.    Costs,  II. 

XXXVII.  lk2W.4.c.  55.  (Officers o 
Common  Law  Courts). 


STATUTE. 
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Sect.  1.  Legal  fees,  820.    Ckrhofike 
Papers, 

XXXVIII.  s8c3W.  4.  c.  39.    (Unifor- 
mity of  Process). 

Sect.  5.  Distringas,  446.    Appearance, 

XXXIX.  3  &  4  fF.  4.  c.  43.    (Amend- 
ment of  the  Law). 

1.  Sect.  85.  Amendments,  195.  Amend' 
ment» 

2.  Sect.  39.   Arbitration,  529.    Arbi' 
traHon,    1. 1. 

XL.  4&  SlV.  4.  c.  56.     (Central  Cri- 
minal Court). 

Sect.  16.  Removal  of  indictments  into, 
568.     Certiorari^  VIIL  1. 

XLI.  4&  5W.4.  c.  40.    (Friendly  So- 
cieties). 

Sect.  7.     Reinstating   members,   43. 
Friendlif  Society,  I. 

XLII.  5  &  6  H^.  4.  r.  50.     (Highways). 

Sect  58.  Intersecting  boundaries,  229. 
Highway y  II.  1. 

XLIII.  S&6W.4,c. 85.    (Patents). 

Sect.  5.     Notice  of  objections,  363, 
Patent,  II.  I. 

XLIV.  6&7  W.4.  C.96.  (Parochial  As- 
sessments). 

Sect.  1 .  Deductions,  57 1 .   Poor,  VI.  1 . 

XLV.  I  &  2   Vict.  c.  no.     (Insolvent 
Debtors). 

U  Sect.  3.    Affidavit  to  hold  to  bail, 
31.    Affidavit,  I. 

2.  Sect.  18.     Award  of  costs,  403. 
Costs,  L 

XLVL  2&  3  Vict,  c.  47.    (Metropolitan 
Police). 

1.  Sects.  22,  77.    Fines  and  penalties, 
742.     Clerk  to  Justice,  I.  1. 

2.  Conveyance  to  gaol,  759.     Co9it- 


^eyar 
,1V. 
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XLVIL  2&3  rtct.  r.  71.  (Metropolitan 
Police). 

Sects.  7,  8.    Fees  and  penalties,  742. 
Cierk  to  Justice,  I.  1. 

XliVHI.  3  &  4  net.  e.  84.    (Metropo- 
litan Police). 


Sects.  1,  6.  Justices  of  the  peace, 
742.    Clerk  to  Justice,  1. 1. 

XLIX.  3  &  4  rtct.  c.  86.   (Church  Dis- 
cipline). 

Suspension,  825.    Benejice,  III.  1. 

L.  5  &  6  Vict,  c,  22.    (Queen's  Prison). 

Clerk  of  the  papers,  820.  Clerk  of  the 
Papers. 

LI.  5  Si  6  Viet.  c.  54.     (Tithe  Commu- 
tation). 

Sect.  7.  Confirmation  of  former  com- 
mutations, 459.    Tithe,  I. 

LII.  6  &  7  Vict.  c.  S6..  (Exemptions  from 
Rates). 

Sect  6.  Appeal  against  certificate, 
789.    Poor,  V. 

LIU.  6  &  7  Vict,  c.  73.    (Attomies). 

Sect.  3S.  Attorney  of  Court  of  Great 
Sessions  in  Wales^  388.  Attorney,  U 

LIV.  7  &  8  Vict.  c.  101.    (Poor). 

Sect.  2.  Bastardy,  74.  Bastard,  1. 1. 

LV.  7  &  8  Vict,  C.76.  (Transfer  of  Pro- 
perty). 

Sect  4.  Agreement,  832.  Landlord 
and  Tenant,  1. 1. 

LVI.  7  &  8  Vict.  c.  110.    (Joint  Stock 
Companies). 

Sects.  4, 1 5, 23.  Htle  of  company  pro- 
visionally registered,  803.  Company^ 
L  1. 

LVII.  7  &  8  Vict.  c.  112.    (Seamen). 

Sects.  41,  63.  Who  is  a  mariner,  405. 
Agent,  II. 

LVIII.  8  &  9  Vict.  e.  10.    (Bastardy). 

Sect  5.  Notice  of  recognizance,  421. 
Appeal,  VII.  1. 

LIX.  8  &  9  Vict.  c.  16.     (Companies' 
Clauses). 

Sect  15.  Liabilities  of  transferor,  205. 
CaU,l. 

LX.    8  &  9  Vict.   c.  20.     (Railways' 
Clauses). 

1.  Sect.  6.  Interruption  of  ferry,  25. 
Compensation,  I. 

2.  Sect.  49.  Bridges  over  turnpike 
roads,  687.    Bridge. 


SUBMISSION. 


SUBMISSION. 
To  arbitration^  529.    ArhUratum^  I.  1. 

SUBTRACTION. 
Of  ecclesiastical  dues,  1.    Mortuary, 

SUCCESSOR. 

Whether  he  or  the  executor  shall  take, 
240.     Executors^  I. 

SUMMONS. 

Cleric's  fee  for,  742.    Oerk  to  JuiHce% 
I.I. 

SUSPENSION. 
Page  825.    Benefice^  III.  1. 


II.  Within  wh: 
be  exercised, 

III.  Uncertaint 
daration^  I.  1 

IV.  Constructii 

1.  Of  words 
or  a  conci 
Contract,  1 

2.  "  At  least 
tiorari,  I. 


TAIL. 


Estate,  I. 


TENDER. 


I.  For  what  purposes  not  equivalent  to 
payment,  496.    Agent,  I. 

II.  Of  amount  of  bill  mislaid   by  the 
holder,  496.    Agent,  I. 

TERM. 

I.  What  continuances  may  be  awarded 
before  full  term,  148.   Conspiracy,  1. 1. 

II.  Of  years. 

Vesting  of;  entry ;  in  Ryan  v.  Clark, 
75. 


TERRE  TENANT. 
Attornment  by,  911.    Croum,  II.  1. 

TIME, 

I.  Delay. 

In  moving  to  set  aside  irregular  pro- 
ceedings, 446.    Appearance^  I. 


I.  Commutatio 
commutat: 

Enabling  cla 

Stat.  5  & 
that,  when 
are  preparin 
6  &  7  W.4, 
for  commut 
previously  to 
which  is  not 
pears  to  the 
fair  equivale 
shall  be  em\ 
agreement ; 
not  fair,  tl 
empowered  1 
such  rent-cl 
proper  equi^ 
confirmatior 
the  riffht  to 

Held  that 
and  not  n 
agreement  I 
circumstanci 
to  comprehc 

An  agreei 
between  the 
age,  the  vies 
of  the  pans 
glebe  were 
of  land  and 
of  the  Ian* 
agreement, 
others  filed 
them,  and, 
cree  was  n 
the  agrecmc 
agreement 
yearly  pavni 
small  tithes 
not  in  the 
want  of  pro 
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TITLE, 


TRESPASS. 


defects.    Allotments  were  made  and 
accepted,  and  the  annual    payments 
rendered  and  received,  down  to  1812. 
A  vicar  was  inducted  in  1 796,  and  re- 
ceived his  stipulated  payment  down  to 
1811,  in  ignorance  ot  its  origin,  which 
he  then    discovered,   and  thereupon 
immediately  gave  the  land-owners  no- 
tice of  determining    such    payment. 
Part  of  the  land  allotted  to  him  in  lieu 
of  tithe  had  never  come  to  his  posses- 
sion; the  rest  he  offered  to  give  up. 
On  thQ  expiration  of  his  notice,  he 
filed  a  bill  against  certain  of  the  land- 
owners for  subtraction  of  tithe,  pniying 
an  account.    They  alleged  in  defence 
the  decree  of  1699,  the  agreement  of 
1707,  and  the  subsequent  performance ; 
but  an  account  was  decreed,  and  the 
defendants  then  paid  five  vears'  arrear 
of  tithe.     In  1819  the  impropriator 
filed  a  bill  against  the  vicar;  in  that 
suit  the  agreements  were  relied  upon 
and  disputed,  and  the  bill  was  dismissed 
by  a  decree,  which  was  confirmed  on 
appeal.    A  tenant  of  the  impropriators, 
who  had  withheld  his  tithe  while  these 
proceedings  were  pending,  then  paid 
nls  arrears  to  the  vicar.    Neither  of 
the  agreements  was  acted  upon,  so  far 
as  they  related  to  the  vicar,  after  1812. 
Held  on  mandamus,  and  demurrer 
to  return,  that  agreements  so  circum- 
stanced were  not  such  as  the  Legisla- 
ture, in  Stat  5  &  6  VicL  c.  54.  t,  7., 
intended  the  Commissioners  to  con- ; 
firm,  and  that,  to  a  mandamus  requir- 
ing them  so  to  do,  the  above  facts  were 
a  sufficient  answer. 

The  mandamus  required  the  Com- 
missioners to  confirm  the  agreements, 
and  also  to  decide  certain  suits,  and 
adjudicate  on  certain  questions  relative 
to  claims  of  tithe  by  the  impropriator 
and  vicar.  Held  that  the  mandamus, 
being  bad  as  to  the  confirmation,  was 
invafid  altogether.  JRegina  v.  Tithe 
Contmistionert,  459. 

II.  Invalid  commutations  that  have  been 
abandoned,  459.    Antiy  I. 


TITLE. 

I.  In  question,   in    county  court,  710. 
Counfy  Court,  III. 


II.  In  stranger,  65,    Trespau,  II.  1. 

III.  To  goods  sold. 

1.  When  not  warranted,  621.  Vendor t^ 
IV.  2. 

2.  On  sale  of  personalty,  504.   Execu' 
ion,  V. 

TRANSFER. 
Of  share,  205.    Cii//,L 

TRANSPOSITION. 

In  conftruing  documents,  2S6»   I>c9ue, 
IL 

TRAVERSE. 
Of  premature  allegation,  482.    Account, 

TREASURER. 

L  Order  to  pay. 

1.  To  pay  himself,  795.   Poor,  XX.  5. 

2.  Action  for  not  paying,  759.    Com- 
mUtal,  IV. 

II.  County.    Coim/y  Treasurer. 

TRESPASS. 

I.  Liability  of  judge   in  trespass,   841. 
County  Court,  I.  1. 

II.  Pleading. 

1.  Title  in  stranger:  plaintiff's  posses- 
sion. 

Declaration  in  trespass  quare  clau- 
sum  fregit:  plea,  freehold  in  defend- 
ant: Replication,  that  defendant,  be- 
fore the  time  when  &c.,  demised  to 
R.  for  a  term,  and  JL,  before  the  time 
when  &c,  entered  and  became  pos- 
sessed, and  the  term  continued  till  the 
time  when  &c. 

On  demurrer,  replication  held  good. 
JTyait  V.  Clark,  6S. 

2.  Liberum  tenementum,  6S.   Ante,  1. 
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TRIAL. 
Amendment  at.    Amendment 

TRUSTEE. 

I.  For  the  Crown,  91 1.    Crown^  II.  1. 

II.  Ofbeneficey  139.    Advowson^l, 

TURNPIKE. 
Width. 
Under  railway  bridges,  689*    Bridge, 

UNCERTAINTY. 

In  some  of  the  terms  of  a  contract,  728. 
Declaration^  I.  1. 

UNION. 

I.  Admissions  by  clerk  to  guardians,  287. 
Poor,  XII.  1. 

II,  Generally.    Poor, 


USER. 


Of  lands. 


As  distinguished  from  appropriation, 
81.     Crown,  I.  1. 


USES. 

Conveyance  to. 

Appointment  how  pleaded,  482.  Ac' 
count, 

VALUE. 
Rateable.    Poor,  VI. 

VENDORS  AND  PURCHASERS. 
First  :  Real  property. 

L  Power. 

Statutory  power  of  sale  not  implied 
from  another  party's  statutory  power 
to  purchase,  90'?«    Compant^,  A.  4. 


IL  Time. 

Point  of  time  at  which  a  shareholder 
in  a  building  club  becomes  a  pur- 
chaser of  his  share  in  the  estate 
bought,  110.    Poor,  XL  1. 

III.  Evidence  of  sale. 

K  Not  mere  user  for  purposes  of  8ta« 
tutory  easements,  81.    Crovm,  1. 1. 

2.  Absence  of  proof  of  enrolments  re- 
quired by  statute,  81.    Crown,  1. 1. 

Secondly:  Ofgoods  and  chattels. 

IV.  Vendor's  title. 

1.  After  creditor's  bill  for  administra- 
tion, 504.     ExectUort,  V» 

2.  When  not  warranted. 

Assumpsit  by  purchaser  against  ven- 
dor of  goods,  on  an  allied  warranty 
that  vendor  had  title  to  sell;  count 
for  money  had  and  received.  Plea: 
Non  assumpsit.  The  defendant  at  a 
sheriff's  sale  bought  the  ^oods  from  the 
sheriff  for  18/. :  the  plamtiif,  who  was 
also  at  the  sale,  bought  defendant's 
bargain  of  him  for  £/.,  and  paid  him  the 
25/.  Defendant  paid  the  sheriff  the 
18/.,  and  the  sheriff  began  to  deliver 
the  goods  to  plaintiff;  but  they  were 
then  claimed  as  not  being  the  property 
of  the  execution  debtor,  and  were  re- 
covered by  the  tnie  owner. 

Held,  that  there  was  no  implied  war- 
ranty by  the  plaintiff  that  he  had  title, 
nor  any  failure  of  consideration ;  the 
plaintiff  having  paid  the  23/.  to  the 
defendant,  not  for  the  goods,  but  for 
the  ripht  which  defendant  had  acquired 
by  his  purchase;  and  that  this  con- 
sideration had  not  failed.  Chapman  v. 
Spelier,  621. 

V.  Of  shares. 

Omission  to  register  transfer,  205« 
Call,  I. 

VI.  Of  a  bargaint 

Wherein  it  differs  from  a  sale  of  the 
goods  themselves,  02 1 .    Ante,  IV.  2. 

VII.  Conditions* 

1.  Distinction  between  condition  that 
vendee  shall  pay  and  lien  for  price, 
496.    Agenl^  I. 
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VENIRE. 


WAY. 


2.  Payment  of  bills  drawn  for  price 
by  agent  on  vendee  principal,  496. 
Agent,  I. 

VIII.  Warranties. 

When  not  of  title,  621.    Ant^,  IV.  2. 

IX.  Time. 

Effbct  of  its  being  left  uncertain,  728. 
Deeiaration,  1. 1. 

X.  Place. 

Effect  of  its  being  left  uncertain,  728. 
Dedaration^  I.  1. 

XI.  Passing  of  property  to  vendee. 

1.  When  only  conditional,  496.  Agent, 

1. 

2.  From  vendee's  agent  to  vendee, 
496.    Agent,  1. 

XII.  Lien  for  price. 

Distinguished  from  condition,  496. 
Agent,  I. 

XIII.  Payment. 

What  tender  of  amount  of  bills  not 
equivalent  to,  496.    Agent,  I. 

XIV.  Usual  documents. 

Effect  of  invoice  and  bill  of  lading  re- 
spectively as  indicating  transfer  of 
property,  496.    Agent,  I. 

XV.  Profit. 

Expected  profit,  insurable,  and  how  in- 
sured, 654.     Insurance,  I. 


VENIRE. 

Jury  process  in  criminal  cases,  148.  Con* 
spiracy^  1.  1. 


VENIRE  DE  NOVO. 

In  criminal  cases. 

Entry  on  the  record,  31.    Affidavit,  I. 

VENUE. 

Effect  of  omitting  in  order  of  justices,  221. 
Poor,  XIV. 


VERDICT. 

Judgment  non  obstante  veredicto,  869. 
PriMfUion,  III.  2. 


\nERIFICATION. 
Page  482.    Account. 

VICE  CHANCELLOR. 

Committal  by,  554.  Habeai  Corpus, 
Ll. 

WAIVER. 

I.  By  admission  under  general  rule,  202. 
Admission,  I. 

II.  Of  discontinuance  in  jury  process, 
148.     Conspiracy,  1. 1. 

III.  Of  irregularity,  446.    Appearance,  I. 

WALES. 

Welsh  attorney  practising  in  courts  at 
Westvunster,  388.     Attorney,  I. 

WARRANT. 

Effect  of  its  being  directed  to  wrong  con- 
stable, or  only  to  the  gaoler,  or  of  its 
having  no  express  direction,  759. 
Committal,  IV. 

WARRANTY. 

Title  to  goods,  when  not  warranted,  621. 
Vendors,  IV.  2. 

WATER. 

Abstraction  of,  from  canal,  122.  Canai, 
Ll. 

WAY. 

I.  Width  under  railway  bridges,  689. 
Bridge, 

II.  Highway.    Highway. 


WILL. 

WILL. 
Construction  of.    Devise. 

WRIT. 

Return  days :  continuances  awarded  be- 
fore full  term,  148.    Conspiracy^  1. 1. 


WRONGDOER,  looi 


WRONGDOER. 
Page  65,    Trespass,  II.  1. 


END  OP  THE  POUBTEENTH  VOLUME. 


SromnraoDn  uid  Sii; 
H«w-ilnti- Squire. 


